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ALBAVT,  N.  T. 


SCHEDULE 


OF  STTATE  REPORTS  FROM  WHICH  CASES  HAVE  BEEK  SELECTED 

FOR  THE  AMERICAN  REPORTS. 


The  Yolomes  of  State  Reports   are  in   parenthesis,  and  the  volumes  ot 
American  Reports  in  heavy  letter. 

Alabama  (44)  4;  (45)  6;  (46)  7;  (47)  11 ;  (48)  17;  (49, 50)  20;  (51,  52)  28; 
(53, 54)  25 ;  (55, 56)  28 ;  (58)  29 ;  (59, 60)  81 ;  (61)  82 ;  (62)  84 ;  (63)  85. 

Arkansas  (25)  4;  (26)  7;  (27)  11;  (28)  18;  (29,  30)  21;  (31)  25;  (32)  29; 
(33)84. 

Baxter  (Tenn.)  (1)  25;  (2)  no  cases;  (3,  4)  27;  (5)  80;  (6,  7)  82;  (8)  85. 

Bosh  (Ky.)  (7)  8;  (8)  8;  (9)  15;  (10)  19;  (11)21;  (12)  28;  (13)28;  (14)29. 

California  (39)  2;  (40)  6;  (41.  42)  10;  (43,  44,  45,  46)  18;  (47,  48)  17;  (49, 
50)  19;  (51)  21 ;  (52)  28;  (53)  81 ;  (54)  85. 

Colorado  (1)  9;  (2,  3)  25 ;  (4)  84. 

ConnecUcat(36)4;  (37,38)9;  (39)  i2;  (40)16;  (41,42)19;  (43)21; 
(44)  28;  (45)29;   (46)88. 

Florida  (13)  7;  (14)  14;  (15)  21;  (16)  26;  (17)  85. 

Georgia  (40)  2;  (41,  42)  5;  (43,  44)  9;  (45,46)  12;  (47,  48,  49,  50)  15;  (51, 
52,  53,  54,  55,  56)  21 ;  (57,  58)  24;  (59,  60)  27;  (61)  84;  (62)  85. 

Grattan  (Va.)  (20)  8;  (21)  8;  (22)  12;  (23)  14;  (24,  25)  18;  (26,  27)  21  ; 
(28,  29)  26;  (31)  81;  (30)  82;  (32)  84. 

Heiskell  (Tenn.)  (1)  2;  (2)  5;  (3)  8;  (4,  5)  18;  (6,  7)  19;  (8,  9)  24;  (10, 
11,  12)  27. 

Hooston  (Del.)  (3)  11 ;  (4)  15. 

Illinois  (51)  2;  (52)  4;  (53,  54)  5;  (55.  56)  8;  (57,  58)  11;  (59,  60,  61,  62, 
63)  14;  (64,  65,  66,  67)  16;  (68,  69)  18;  (75,  76,  77.  78)  20:  (70, 
71. 72, 79, 80)  22 ;  (73, 74)*  24 ;  (81,  82,  83, 84)  25 ;  (85)  28 :  (86,  87)  29; 
(88)  80;  (89)  81 ;  (90)  82;   (91)  88;  (92,  93,  94)  84;  (95)  85. 

Indiana  (32)  2;  (33)  5;  (34)  7;  (35)  9;  (36,  37,  38)  10;  (39, 40,  41,  42,  43) 
18;  (44,  45,  46)  15;  (47,  48)  17;  (49,  50,  51)  19;  (52,  53)  21 ;  (54, 
55)  28;  (56,  57,  58,  59)  26;  (60,  61)  28;  (62,  63)  80;  (64)  81;  (65, 
66)  82;  (67)  88 ;  (68)  84;  (69)  85. 

Iowa  (27)  1;  (28,  29)  4;  (30)  6;  (31,  32)  7;  (33, 34)  11;  (35,  36)  14;  (87, 
38,  39)  18;  (40,  41,  42)  20;  (43)  22;  (44,  45)  24;  (46)  26;  (47)  29; 
(48)  80;  (49)  81;  (50)  82;  (51)  88;  (52)  85. 

Kansas  (5,  6)  7;  (7,  8,  9)  12;  (10,  11,  12)  15;  (13,  14)  19;  (15,  16,  17)  22 ; 
(18)  26;  (19,20)27;  (21)  80;  (22)81;  (23)88. 

Lea  (Tenn.)  (1)  27;  (2,  3)  81. 

Lonisiana  (22)  2 ;  (23)  8 ;  (24,  25)  18 ;  (26,  27)  21 ;  (28)  26 ;  (29)  29 ;  (30)  81 ; 
(31)  88. 

XcArthur  (District  of  Columbia)  (1,  2)  29. 

ihine  (57)  2;  (58)  4;  (59)  8;  (60)  11 :  (61)  14;  (62)  16;  (63,  64)  18;  (65) 
20;  (66)  22;  (67)  24;  (68)  28;  (69)  81;  (70)85. 

*  The  hlatna  In  the  TIHnols  Reports  arises  from  the  fact  that  the  volumes  between 
tbe  Mib  and  the  TStb  were  published  after  the  75th  and  three  succeeding  Tolumea. 


iv  SCHEDULE  OF  STATE  REPORTS. 

Maryland  (31)  1 ;  (32,  33)  3;  (34,  35)  6;  (36,  37)  11 ;  (38,  39,  40)  17,  (41, 
42, 43)  20;  (44)  22 ;  (45,  46)  24 ;  (47)  28;  (48)  80;  (49, 50)  88;  (61)  84. 

Massachusetts  (100)  1;  (101,  102)3;  (103)4;  (104)  6;  (105)  7;  (106)8; 
(107)  9;  (108)  11;  (109)  12;  (110)  14;  (111,  115)  15;  (112,116)  17; 
(113)  18;  (114,  117,  118)  19;  (119)  20;  (120)  21;  (121,  122)28; 
(123)25;  (124)26;  (125)28;  (126)30;  (127)84;  (128)85. 

Michigan  (19)  2;  (20,  21)  4;  (22)  7;  (23,  24)  9;  (25,  26)  12;  (27,  28)  15; 
(29,  30,  31)  18;  (32,33)  20;  (34)  22;  (35,36)  24;  (37)  26;  (40)29; 
(38)81;  (41)82;    (39)88. 

Minnesota  (15)  2;  (16,  17, 18)  10;  (19,  20,  21)  18;  (22)  21 ;  (23)  28;  (24)81 : 
(25)  88. 

Mississippi  (42)  2;  (43)  5;  (44,  45)  7;  (46,  47,  48)  12;  (49,  50)  19;  (51,  52« 
63)24;  (54)28;  (55)80;  (56)81;  (57)84. 

Missouri  (46)  2 ;  (47)4;  (48,49)8;  (50,51)11;  (52,63,54)14;  (65,66, 
67,  58)  17;  (59,  60,  61,  62,  63)21;  (64,65,  66)27;  (67)29;  (68)80; 

(69)  83 ;  (70)  86. 

MonUna  (1,  2)  25 ;  (3)  35. 

Nebraska  (3,  4)  19;  (5)  25;  (6,  7)  29;  (8)  80;  (9)  81;  (10)  85. 

Nevada  (6)  3;  (7)  8;  (9)  16;  (10,  11)  21 ;  (12)  28;  (13)  29;  (14)  88. 

New  Hampshire  (48)  2 ;  (49)6;  (50)9;  (51)  12;  (62)  18;  (63)16;  (64, 
55)  20 ;  (56)  22 ;  (57)  24. 

New  Jersey  (34)  3;  (35)  10;  (36)  13;  (37)  18;  (38)  20;  (39)28 ;  (40)  29; 
(41)  82. 

New  York  (41,  42)  1;  (43)  3;  (44)  4;  (45)  6;  (46.  47)  7;  (48)  8;  (49,  50, 
51)10;  (52)11;  (53,54)13;  (55)14;  (56,57)15;  (58,59)17; 
(60,  61)  19;  (62,  63)  20;  (64)  21 ;  (65)  22;  (66,  67,  68)  28;  (69)  25; 

(70)  26 ;  (71)  2  7 ;  (72)  28 ;  (73)  29 ;  (74)  80 ;  (75)  81 ;  (76)  82 ;  (77)  33 ; 
(78)  34 ;  (79)  35; 

North  Carolina  (65)  6;  (6G)  8;  (67,68,69)12;  (70)16;  (71)17;  (72,73, 
74)  21;  (75,  76)  22;  (77,  78)24;  (79)28;  (80)30;  (81)31;  (82)38; 
(S3)  35. 

Ohio  (19)  2;  (20)  5;  (21)  8;  (22)  10;  (23)  13;  (24)  15;  0^5)  18;  (26)  20; 
(27,  28)  22;  (29)  23;  (30,  31)  27;  (32)30;  (33)81;  (34)  82;  (35)85. 

Oregon  (3)  8;  (4)  18;  (5)  20;  (6)  25;  (7)  33;  (8)  84. 

Pennsylvania  (62)  1 ;  (63,64,65)3;  (66,67)5:  (68,69)8;  (70,71)10; 
(72,  73)  13;  (74,  75)  15;  (76,  77)  18;  (78,  79,  80)  21;  (81,  82)  22; 
(83,  84)  24;   (85,  86)  27;  (87)  30;  (88)  32;  (89)  33;  (90)  35. 

Rhode  Island  (8)  5 ;  (9)  11;  (10)  14;  (11)  23;  (12)  34. 

South  Carolina  (1  N.  S.)  7;  (2, 3,  4)  16;  (5)  22;  (6,  7)  24;  (8)  28;  (9, 10)80; 
(11,  12)  32. 

Texas  (32)  6;  (33,  34)  7;  (35,  36,  37)  14;  (38,  39,  40,  41,  42)  19;  (43,  44, 
45)  23;  (46,  47,  48)  26;  (49)  30;  (50.  51)  32. 

Texas  Ct.  App.  (1,  2)  28;  (3,  4)  30;  (5,6,  7)  32;  (8)  84;  (9)  85. 

Vermont  (42)  1 ;  (43)  5 ;  (44)  8 ;  (-15)  12 ;  (46)  14 ;  (47)  19 ;  (48)  21 ;  (49)  24; 

(50)  28;  (51)  81. 
Washington  (1)  34. 

WestYir£rinia(4)6:  (5)13;  (6)20;  (7,8)28;  (9,10,11)27;  (12)29: 
(13)  31 ;  (14)  35. 

Wisconsin  (24)  1 ;  (25)  3;  (26)  7;  (27,  28,  29)  9;  (30,  31)  11 ;  (32,  33)  14; 
(34,  35,  30)  1 7 ;  (37)  19 ;  (38, 39)  20 ;  (40, 41)  22 ;  (42)  24 ;  (43,  44)  2S , 
(45)  30 ;  (46, 47)  32 ;  (48)  33 ;  (49)  35. 


LIST  OF  JUDGES 


MRING  THE  PERIOD  COVERED  BY  THIS  VOLUME. 


ROBERT  C.  BRIGKELL,  Gh»p  JuOTroK. 
AMOS  R.  MANNING, 
GEORGE  W.  STONE. 


B.  F.  MORRFSON,  Chief  Justiok. 
E.  W.  McKINSTRY, 
J.  D.  THORNTON, 
S.  B.  McKEE, 
M.  H.  MYRICK, 
E.  M.  ROSS, 
J.  R.  SHARPSTEIN. 


ITI.ORIID-Al. 

EDWIN  M.  RANDALL,  Chief  Justioil 
JAMES  D.  WESTCOTT,  Jb., 
R.  B.  VAN  VALKENBURGH. 


HIRAM  WARNER,  Chibf  Jubtior. 
LOGAN  E.  BLECKLEY, 
JAMES  JACKSON. 


jLr.iia-ois. 

PINKNEY  H.  WALKER,  Ohibi-  JumoL 
T.  LYLE  DICKEY, 
JOHN  M.  SCOTT, 
BENJAMIN  R.  SHELDON, 
ALFRED  M.  CRAIG, 
JOHN  SOHOLFIELD, 
JOHN  H.  MULKEY. 


LIST  OF  JUDGES. 

GEORGE  V.  HOWK,  Chibf  Jtotice.* 
HORACE  P.  BIDDLE,  Chief  Justicjc  t 

WILLIAM  E.  NIBLACK, 

SAMUEL  E.  PERKINS,  I 

JOHN  T.  SCOTT,  § 

JAMES  L.  WORDEN, 


AUSTIN  ADAMS,  Chief  Justice. 
WILLIAM  H.  SEEVERS, 
JAMES  G.  DAY, 
JAMES  H.  ROTHROCK, 
JOSEPH  M.  BECK. 


MiAJlNJU. 


JOHN  APPLETON,  Chief  Juotioe. 
CHARLES  W.  WALTON, 
WILLIAM  G.  BARROWS, 
CHARLES  DAN  FORTH, 
WILLIAM  WIRT  VIRGIN, 
JOHN  A.  PETERS, 
ARTEMAS  LIBBEY, 
JOSEPH  W.  SYMONDa 


»1A.SS  ACHXJS  lOTTS. 
HORACE  GRAY,  Chief  Justiob. 
JAMES  D.  COLT, 
SETH  AMES, 
MARCUS  MORTON, 
WILLIAM  C.  BNDIOOTT, 
OTIS  P.  LORD, 
AUGUSTUS  L.  SOULE. 


MIISSOTTRI. 

T.  A.  SHERWOOD,  Chief  JusTm 
W.  B.  NAPTON, 
WARWICK  HOUGH, 
ELIJAH  H.  NORTON, 
JOHN  W.  HEXRY. 


*  Ohtof  Justice  at  the  Noyember  Term,  1879.      t  Died  December  17»  IBIBL 

f  Chief  Jufltlce  at  the  May  Term,  1880. 

I  A|»poiot6d  December  M,  187B,  to  succeed  8.  B.  Perkins. 


LIST  OF  JUDGES.  «i| 

MONT  ANT  A* 

DBCIUS  S.  WADE,  Chief  Jubtiob. 
HIRAM  KNOWLES, 
HENRY  N.  BLAKE. 


SAMUEL  MAXWELL,  Chup  Jusnoi. 
'    GEORGE  B.  LAKE, 
AMASA  COBB. 


ICKW  YORK, 

8ANP0RD  E.  CHURCH,  Chibp  Judge.* 
CHARLES  J.  FOLGER,  Chup  Judob.  t 

CHARLES  A.  RAPALLO. 

CHARLES  ANDREWS, 

THEODORE  MILLER, 

ROBERT  EARL, 

GEORGE  F.  DANFORTH, 

FRANCIS  M.  FINCH,  t 


N-ORTH    CAROHiIigA. 

WILLIAM  N.  H.  SMITH,  Chief  Justok. 
THOMAS  S.  ASHE, 
JOHN  H.  DILLARD. 


OHIO. 

WILLIAM  J.  GILMORE,  Chtkp  Jubtiob.  f 
GEORGE  W.  McILVAINE,  Chief  JumcB.| 

W.  W.  BOYNTON, 

JOHN  W.  OKEY, 

WILLIAM  WHITE, 

W.  W.  JOHNSON.! 


PKNIQ'SYX.VAN'IA. 

GEORGE  SHARSWOOD,  Chief  Jubticb. 
ULYSSES  MERCUR, 
ISAAC  G.  GORDON, 
EDWARD  M.  PAXSON, 
WARREN  J.  WOODWARD, 
JOHX  TRTTNKEV, 
JAMES  P.  STERRETT. 


•W**J^^MBO-  '^  Appointed  liay  20,  U80i.«fee8aiiftifdB.Obiinll. 

t  Appoiafd  Map  S6^  IBBO^  vice  Charles  J.  Polser,  appointed  Chief  Jadse. 

•  P^or  the  pear  wmnmanclng  Feb.  0, 1870.       I  For  the  Tear  com  menclng  Feb.  ^  IM. 


tuk 


LIST  OF  JUDGES. 

JAMBS  W.  DEADERICK,  Oflnr  J 
PETER  TURNBY, 
ROBERT  MoFARLAND, 
WILLIAM  F.  COOPER, 
THOMAS  J.  FREEMAN. 


COtTRT    Oin 

JOHN  P.  WHITE,  Prkidiho  Judob. 
C.  M.  WINKLER, 
GEORGE  CLARK,- 
JAMES  M.  HURT,  t 


THOMAS  C.  GREEN,  PREsmrarr. 
ALPHEUS  F.  HAYMOND, 
CHARLES  P.  T.  MOORE, 
OKEY  JOHNSON. 


'WISCOI^SIN'. 

BDWARD  G.  RYAN,  Chief  Josnoi. 
ORSAMUS  COLE, 
WILLIAM  P.  LYON, 
DAVID  TAYLOR, 
HARLOW  8.  ORTON. 


»  ttMlKiied  October  1, 1880. 

n  AppolDtod  October  8,  1880,  and  elected  at  ensuing  genenU  eleotton. 
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WA.LKBB  Y.  STATB. 

(68  Ala.  40.) 

Oriminal  law — hurglary —  miry — ati^#r. 

1^  who^  fartendliig  to  steal  shelled  oom,  bores  a  hole  through  the  floor  of  a 
oom-erib  from  the  outside,  and  thas  draws  the  corn  into  a  sack  below  is 
galltj  of  barglarj. 

pONVIGTION  of  biurglary.     The  opinion  states  the  case. 

ff.  C.  Tomphins,  attorney-general,  for  State. 

Bbiokeli^  0.  J.  The  statute  (Code  of  1876,  g  4843)  proWde^ 
that  ''any  person  who,  either  in  the  night  or  day  time,  with  intent 
to  steal,  or  to  commit  a  felony,  breaks  into  and  enters  a  dwellings 
hoaae,  or  any  building,  structure  or  inclosure  within  the  curtilage 
of  a  dwelling-house,  though  not  forming  a  part  thereof,  or  into  an; 
shop,  store^  warehouse,  or  other  building,  structure  or  inolosure  in 
which  any  goods,  merchandise  or  other  valuable  thins:  is  kept  for 
use,  sale,  or  deposit,  provided  such  structure,  other  than  a  shop, 
store,  waiehouse  or  building,  is  specially  constructed  or  made  ta 
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keep  sach  goods,  merchandise,  or  other  vnluable  thing,  is  guilty  of 
burglary,"  etc. 

The  defendant  was  indicted  for  breaking  into  and  entering'*  a 
corn-crib  of  Noadiah  WoodrufE  and  Kobert  li.  Peoples,  a  building 
in  which  com,  a  thing  of  value,  was  at  the  time  kept  for  use,  sale* 
or  deposit,  with  intent  to  steal,"  etc.  He  was  convicted ;  and  the 
case  is  now  presented  on  exceptions  taken  to  instructions  given, 
and  the  refusal  of  instructions  requested,  as  to  what  facte  will  con- 
stitute a  breaking  into  and  entry,  material  constituents  of  the  of- 
fense charged  in  the  indictment  The  facts,  on  which  the  instruc- 
tions were  founded,  are :  that  in  the  crib  was  a  quantity  of  shelled 
com,  piled  on  the  floor;  in  April,  or  May,  1878,  the  crib  had  been 
broken  into,  and  com  taken  therefrom,  without  the  consent  of  the 
owners,  who  had  the  crib  watched ;  and  thereafter  the  defendant 
was  canght  under  it,  and  on  coming  out,  voluntarily  confessed  that 
about  three  weeks  before  he  had  taken  a  large  auger,  and  going 
under  the  crib,  had  bored  a  hole  through  the  floor,  from  which  the 
oom,  being  shelled,  ran  into  a  sack  he  held  under  it;  that  he  then  got 
^ibsxut  three  pecks  of  oom,  and  with  a  cob  closed  the  hole.  On 
these  facts,  the  City  Court  was  of  opinion,  and  so  instructed  the 
jv.ry,,  that  there  was  such  a  breaking  and  entry  of  the  crib,  as  would 
^  Hstitute  the  ofEense,  and  refused  instructions  requested  asserting 
^^  inverse  of  the  proposition* 

The  material  changes  the  statute  has  wrought  as  to  the  offense  of 
burglary,  as  known  and  defined  at  common  law,  are  as  to  the  time  and 
place  of  its  commission.  An  intent  to  steal,  or  to  commit  a  felony, 
are  the  words  of  the  statute,  while  an  intent  to  commit  a  felony 
were  the  words  of  the  common  law.  Under  our  statutes,  a  felony 
is  defined  as  a  public  offense,  punished  by  death,  or  by  imprisonment 
in  the  penitentiary;  while  public  offenses  otherwise  punishable  are 
misdemeanors.  The  larceny  of  other  than  personal  property  par- 
ticularly enumerated,  and  under  special  circumstances,  the  prop- 
erty not  exceeding  the  value  of  925,  is  petit  larceny,  and  a  mere 
misdemeanor.  The  intent  to  steal,  as  an  element  of  burglary,  is 
therefore  made  the  equivalent  of  an  intent  to  commit  a  felony, 
though  the  value  of  the  thing  intended  to  be  stolen  may  be  lew 
than  $25,  and  its  larceny  a  misdemeanor. 

The  statute  employs  the  words,  '*  breaks  into  and  enters ; ''  and 
these  are  borrowed  from  the  oommon-Iaw  definition  of  burglary. 
They  must  be  received  with  the  signification,  and  understood  in 
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the  sense  given  them  at  common  law.  '^  There  must,  in  general^" 
aajs  Blackstone,  ''be  an  actual  breaking,  not  a  mere  legal  clauaum 
freffU  (by  leaping  over  invisible  ideal  boandaries,  which  may  con- 
stitue  a  civil  trespass),  bat  a  substantial  and  forcible  irruption." 
The  degree  of  force  or  violence  which  may  be  used  is  not  of  im- 
portance—  it  may  be  very  slight  The  lifting  the  latch  of  a  door  ; 
the  picking  of  a  lock,  or  opening  with  a  key ;  the  removal  of  a 
pane  of  glass,  and  indeed,  the  displacement  or  unloosing  of  any 
fastening,  which  the  owner  has  provided  as  a  security  to  the 
hoQse,  is  a  breaking — an  actual  breaking — within  the  meaning  of 
the  term  as  employed  in  the  definition  of  burglary  at  common  law, 
and  as  it  is  employed  in  the  statute.  In  Huffhes^  case,  1  Leach  C. 
C,  case  178,  the  prisoner  had  bored  a  hole  with  a  center-bit 
throngh  the  panel  of  the  house  door,  near  to  one  of  the  bolts  by 
which  it  was  fastened,  and  some  pieces  of  the  broken  panel  were 
foand  wi thin-side  the  threshold  of  the  door,  but  it  did  not  appear 
that  any  instrument  except  the  point  of  the  center-bit,  or  that  any 
part  of  the  prisoner's  body,  had  been  within-side  the  house,  or 
that  the  aperture  made  was  large  enough  to  admit  a  man's  hand. 
The  court  were  of  opinion  that  there  was  a  sufficient  breaking,  but 
not  sach  an  entry  as  would  constitute  the  offense. 

The  boring  the  hole  through  the  floor  of  the  crib  was  a  sufficient 
breaking,  but  with  it  there  must  have  been  an  entry.  Proof  of  a 
breaking,  though  it  may  be  with  an  intent  to  steal  or  the  intent  to 
commit  a  felony,  is  proof  of  one  only  of  the  facts  making  up  the 
offense,  and  is  as  insufficient  as  proof  of  an  entry  through  an  open 
door  without  breaking.  If  the  hand  or  any  part  of  the  body  is 
intruded  within  the  house  the  entry  is  complete.  The  entry  may 
also  be  completed  by  the  intrusion  of  a  tool  or  instrument  within 
the  house,  though  no  part  of  the  body  be  introduced.  Thus,  ''if 
A  breaks  the  house  of  B  in  the  night  time,  with  intent  to  steal 
goods,  and  breaks  the  window  and  puts  in  his  hand,  or  puts  in  a 
hook  or  other  engine  to  reach  out  goods,  or  puts  a  pistol  in  at  the 
window,  with  an  intent  to  kill,  though  his  hand  be  not  within  the 
window,  this  is  burglary."  1  Hale,  655.  When  no  part  of  the 
body  18  introduced  —  when  the  only  entry  is  of  a  tool  or  instru- 
ment introduced  by  the  force  and  agency  of  the  party  accused,  the 
inqniry  is  whether  the  tool  or  instrument  was  employed  solely  for 
the  purpose  of  breaking,  and  thereby  effecting  an  entry,  or  whether 
it  was  employed  not  only  to  break  and  enter,  but  also  to  aid  in  the 
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coDsammation  of  the  criminal  intent  and  its  capacity  to  aid  in 
such  consnmmation.  Until  there  is  a  breaking  and  entry  the 
offense  is  not  consummated.  The  offense  rests  largely  in  intention, 
and  thoagh  there  may  be  sufficient  evidence  of  an  attempt  to  com- 
mit it,  which  of  itself  is  a  crime,  the  attempt  may  be  abandoned  — 
of  it  there  may  be  repentance  before  the  consummation  of  the 
offense  intended.  The  breaking  may  be  at  one  time  and  the  entry 
at  another.  The  breaking  may  be  complete,  and  yet  an  entry  never 
effected.  From  whatever  cause  an  entry  is  not  effected,  burglary 
has  not  been  committed.  When  one  instrument  is  employed  to 
break,  and  is  without  capacity  to  aid  otherwise  than  by  opening  a 
way  of  entry,  and  another  instrument  must  be  used,  or  the  instru- 
ment used  in  the  breaking  must  be  used  in  some  other  way  or 
manner  to  consummate  the  criminal  intent,  the  intrusion  of  the 
instrument  is  not  of  itself  an  entry.  But  when,  as  in  this  case, 
the  instrument  is  employed  not  only  to  break,  but  to  effect  the  only 
entry  contemplated  and  necessary  to  the  consummation  of  the 
criminal  intent;  when  it  is  intruded  within  the  house,  breaking  it, 
effecting  an  entry,  enabling  the  person  introducing  it  to  consum- 
mate his  intent,  the  offense  is  complete.  The  instrument  was  em- 
ployed not  only  for  the  purpose  of  breaking  the  house,  but  to  effect 
the  larceny  intended.  When  it  was  intruded  into  the  crib  the 
burglar  acquired  dominion  over  the  corn  intended  to  be  stolen. 
Such  dominion  did  not  require  any  other  act  on  his  part.  When 
the  auger  was  withdrawn  from  the  aperture  made  with  it  the  corn 
ran  into  the  sack  he  used  in  its  asportation.  There  was  a  breaking 
and  entry,  enabling  him  to  effect  his  criminal  intent  without  the 
use  of  any  other  means,  and  this  satisfies  the  requirements  of 
the  law. 

Let  the  judgment  be  affirmed. 

Judgfneni  affirmed. 


Oabtek  y.  State. 

(88  Ala.  as.) 
Witness  —  competency  of  ckUd, 


A  megro  girl,  nine  years  old,  offered  as  a  witneBs,  said  in  answer  to  qnestiontf 
to  test  her  oompetencj,  that  "  she  did  not  know  what  the  Bible  was ;  had 
been  to  chareh  bot  once  and  that  was  to  her  mother's  funeral ;  did  not  Icnow 
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what  book  it  was  she  laid  her  hand  od  when  sworn ;  had  heard  tell  of  God, 
hot  did  not  know  who  it  was ;  and  that  if  she  swore  to  a  lie  she  would  be 
pat  in  jail,  bat  did  not  know  she  woald  be  panished  in  anj  other  way.  Held, 
incompetent.    (See  note,  p.  7.) 

CONVICTION  of  carnal  abnae  of  a  female  child.     The  opinion 
states  the  facts. 

H.  C.  TompkinSy  attorney-general,  for  State. 

Manning,  J.  The  rule  insisted  on  in  all  the  books  is,  that  "  the 
adiiiissibilitj  of  children  as  witnesses  depends,  not  merely  upon 
their  possessing  a  competent  degree  of  understanding,  but  also,  in 
part,  upon  their  having  received  such  a  degree  of  religious  instruc* 
tion  as  not  to  be  ignorant  of  the  nature  of  an  oath,  or  of  the  con- 
sequences of  falsehood.''  1  Phillips  on  Ev.  (4th  Am.  ed.),  with 
Oowen  &  Hill's  notes,  11, 12.  In  Rex  v.  WilhamSy  7  0.  &  P.  298,  a 
child  eight  years  old,  who,  up  to  the  time  of  the  event  of  which  she 
vas  to  testify,  had  received  no  religious  training,  nor  had  ever  heard 
of  God,  or  of  future  rewards  and  punishments,  and  had  never 
prayed;  and  who,  in  the  interval  (about  sixteen  weeks)  between 
that  time  and  the  trial,  had  been  twice  visited  and  instructed  by  a 
clergyman,  as  to  the  nature  and  obligation  of  an  oath,  but  still  ap- 
peared manifestly  to  have  no  real  understanding  on  the  subject  of 
religion,  or  a  future  state,  was  not  permitted  to  testify.  In  Massa* 
chnaetts,  it  was  said,  in  1813,  that  by  the  later  opinions  it  was  the 
settled  law  at  that  time,  ''if  an  infant  appear,  on  examination  by 
the  coart,  to  possess  a  sufficient  sense  of  the  wickedness  and  danger 
of  false  swearing,  he  may  be  sworn,  although  of  ever  so  tender  an 
ige.  The  credit  of  tho  witness  *  *  *  is  to  be  judged  of  by 
the  jury,  from  the  manner  of  his  testimony,  and  other  circum- 
stances."    Com.  Y.  Hutchinson^  10  Mass.  225. 

If,  after  the  event  of  which  he  is  to  testify,  a  child,  previously 
ignorant,  is  by  instruction  made  to  understand  the  nature  of  the 
obligation  to  speak  the  truth  which  is  imposed  by  an  oath,  he  is 
then  a  competent  witness.  And  it  has  been  hold,  that  the  trial  of 
a  criminal  cause  may  be  postponed,  when  an  important  witness  for 
the  prosecution  is  a  child,  that  he  or  she  may  in  the  mean  time 
receive  such  instruction.  1  Leach,  430,  note  ;  Rex  v.  Nicholas,  2  C. 
&K.  246.  But  disapprobation  of  such  a  practice  has  been  expressed 
b?  other  judges.  In  Oowen  &  Hill's  Notes  to  Phillips  on  Evidence, 
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supra,  the  case  of  one  Jenner  is  cited,  in  which  a  girl  nine  years 
old,  very  intelligent,  bat  ignorant  of  the  nature  of  an  oath,  and  of 
the  moral  penalty  of  false  swearing,  was  instructed  by  the  judge 
on  the  spot,  and  then  sworn.  1  Vol.  11,  note  8.  And  so  essential 
IS  it  to  the  repression  of  crime,  that  the  public  shall  not,  in  all 
cases,  be  deprived  of  the  testimony  of  those,  however  low  in  the 
scale  of  civilization,  who  have  memory  and  intelligence  enough  to 
relate  what  they  have  seen  and  know,  that  formerly  a  statute  of 
this  State  made  it  the  duty  of  the  presiding  judge,  whenever  a 
negro  slave  was  a  witness,  **  to  explain  to  him  or  her  the  nature  of 
the  oath  to  be  administered,  and  to  state  to  him  or  her  the  punish- 
ment for  swearing  falsely  ; ''  it  being  assumed  that  such  instruction 
would  be  sufficient  to  qualify  those  most  ignorant  in  these  particu- 
lars, who  were  not  deficient  of  mind,  to  be  sworn  and  give  evidence 
to  be  considered  by  the  jury.     Clay's  Dig.  473,  §  9. 

When,  however,  a  child  of  tender  years  is  produced  as  a  witness, 
it  is  the  dutj  of  the  presiding  judge  to  examine  him  or  her,  with- 
out the  interference  of  counsel  further  than  the  judge  may  choose 
to  allow,  in  regard  to  the  obligation  of  the  witness'  oath  ;  and  in 
proper  cases,  to  explain  the  same  to  one  intelligent  enough  to  com- 
prehend what  he  says ;  and  then  to  determine  whether  or  not  such 
child  shall  be  sworn  and  permitted  to  testify. 

In  this  case,  an  examination,  that  seems  to  us  to  have  been  inade- 
quate, was  had.  The  witness  was  a  little  negro  girl,  about  nine 
years  old ;  and  to  questions  put  by  counsel  for  defendant,  she 
"answered,  that  she  did  not  know  what  the  Bible  was  ;  had  never 
been  to  church  but  once,  and  that  was  to  her  mother's  funeral ; 
did  not  know  what  book  it  was  she  laid  her  hand  on  when  sworn  ; 
had  heard  tell  of  Ood,  but  did  not  know  who  it  was  ;  and  aaid,  if 
she  swore  to  a  lie,  she  would  be  put  in  jail,  but  did  not  know  she 
would  be  punished  in  any  other  way."  This  is  all  the  record  con- 
tains on  this  subject.  And  thereupon  the  judge,  without  more, 
permitted  her  to  be  sworn  and  give  evidence.  Seeing  how  fully 
her  testimony  was  corroborated,  and  the  apparent  artlessness  with 
which  it  was  given,  the  jury  probably  yielded  entire  credence  to 
what  she  said ;  and  we  regret  we  cannot  permit  the  verdict  and 
judgment  to  stand.  But  it  is  obvious  that  according  to  the  rules 
of  evidence  which  courts  are  bound  by,  the  answers  elicited  from 
the  witness  did  not  show  her  to  be  competent.  Counsel  for  defend- 
ant obtained  from  her  just  so  much  as  tended  to  confirm  the  eon- 
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trarj  conclusioD,  and  there  the  examiDatiou  was  permitted  to  stop, 
when  probably  a  lew  questions,  pat  with  the  design  to  enable  the 
formation  of  an  impartial  judgment,  would  have  disclosed  either 
that  she  had  a  sufficient  sense  of  the  wickedness  and  danger  of 
3weanng  falsely,  or  sufficient  intelligence  to  understand  instruc- 
tions on  the  subject,  which  the  judge  might  then  have  given. 

Under  the  rule,  and  upon  the  evidence,  we  are  constrained  to 
hold  that  the  Circuit  judge  eiTed  in  permitting  this  witness  to  be 
sworn  and  testify,  and  that  the  judgment  must  be  therefore  re- 
versed, and  the  cause  remanded.  Let  the  defendant  be  kept  in 
custody,  until  discharged  by  due  course  of  law. 


Kons  BT  IBB  BaiHiirrm.— In  Amd  t.  Amvling^  St.  Louis  Court  of  Appeals,  October, 
MH  1  Sovith.  Lb  J.  and  Rep.  789,  it  was  held  that  it  Is  error  to  question  the  witness  himself 
V  te  bis  reUgkNis  belief,  OTen  after  he  has  been  sworn,  although  formerly  it  was  held 
The  court  said :  ^  The  point  raised  by  this  bill  of  exception  is  both  novel  and 
in  this  State,  as  no  decision  of  this  court  has  been  cited  by  the  counsel  on  either 
tUm^  Md  It  f»  presumed  none  exists.  The  questions  are  involved  In  this  exception : 
1.  WMher  the  witness  objected  to  should  have  been  sworn  and  examined  at  all.  2.  If 
eiimlaed,  whether  he  should  not  have  been  examined  in  reply  to  the  testimony  impeach- 
isf  his  eoHipetency,  and  not  before.  The  general  rule  regulating  the  mode  of  asoertaining 
•Hi  determining  the  competency  of  witnesses,  objected  to  on  account  of  '  insensibility  to 
tte  ohUgations  of  an  oath  from  defect  of  religious  sentiment  and  belief/  is  prescribed  with 
great  precision  by  the  elementary  writers  and  more  recent  authora  on  the  law  of  evidence. 
Mr.  Greenleaf,  vol.  1,  ch.  S,  }  870,  treating  of  the  competency  of  witnesses,  says :  'The 
bnrdoi  of  proof  is  not  on  the  party  adducing  the  witness  to  prove  that  he  is  a  believer,  but 
ea  the  objecting  party  to  prove  that  he  is  not.  *  0  *  The  ordinary  mode  of  showing 
tUs  Is  by  evidence  of  his  declaration  previously  made  to  others — the  person  himself  not 
heiBg  interrogated  —  for  the  object  of  interrogating  a  witness  in  these  cases,  before  he  is 
mroni,  is  not  to  obtain  knowledge  of  the  facts,  but  to  ascertain  from  his  answers  the  extent 
of  his  capacity,  and  whether  he  has  sufficient  understanding  to  be  sworn.'  In  a  veiy 
fllsbonte  note  to  this  section,  the  cases  of  modem  date,  both  English  and  American,  are 
ceOected  and  sumnuuized  in  part  as  follows  :  The  witness  himself  is  never  questioned,  in 
modem  practice,  as  to  his  religious  belief,  though  formerly  it  was  otherwise.  1  Swift's 
INg.  199;  ^  Mas.  t9;  4  Am.  Jour.  79,  note.  It  is  not  allowed  after  he  has  been  sworn. 
The  Queen:§  case.  ftB.&B.  284.  ^  ^  ^  The  old  cases  in  which  the  witness  himself  was 
qpMstioned  as  to  his  belief  have  on  this  point  been  overruled.  Note  1 ,  S  S70, 1  Greenl .  Ev. ; 
1  Whart.  Cr.  Law,  H  TM,  TVS."  Taylor,  however,  states  the  rule  differently :  **  One  mode, 
sad  pertiaps  the  least  objectionable  mode  of  proving  that  a  witness  is  incompetent  to  take 
sa  oath  on  the  ground  of  want  of  religious  belief,  is  by  furnishing  evidence  of  his  atheisti- 
esl  dedaratlons  previously  made  to  others;  but  the  witness  may  himself  be  interrogated 
oa  the  subject,  either  before  he  is  sworn  upon  the  voir  dirty  or  even,  as  it  would  seem, 
after  having  been  sworn  in  the  cause."  The  error  in  the  principal  case,  however,  was 
held  harmlesi,  becanae  after  the  witness  had  been  questioned  the  opposite  party  declined 
aa  offer  to  permit  him  to  produce  testimony. 
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Washinoton  t.  Statb. 

(88  AhL  185.) 

ConsHtuHonal  law^Jury  notjudffes  of  the  law  in  criminal  cam. 
In  a  criminal  case  the  jaiy  are  not  judges  of  the  law.* 

CONVICTION  of  assault  with  intent  to  marder.  The  defend- 
ant  asked  the  court  to  give  the  following  charges:  ''  1.  The 
jury  are  the  judges  of  the  law  and  facts  in  a  criminal  prosecution. 
2.  The  jury  are  the  judges  both  of  the  law  and  the  facts  in  a  crimi- 
nal case,  and  are  not  bound  by  the  opinion  of  the  court  The 
jury  may  judge  for  themselves,  and  if  they  feel  it  their  duty  to 
differ  from  the  court  on  a  question  of  law  they  may  find  their  ver- 
dict accordingly," 

Tliomas  R.  Roulhac  and  Uwmas  Seay,  for  defendant. 

If.  C.  Tompkins,  attorney-general,  for  State. 

Maknikq,  J.  The  question  of  law  raised  by  the  exception  to  the 
refusal  of  the  Circuit  judge  to  give  to  the  jury  the  first  two  charges 
asked  for  the  defendant,  has  been  long  since  settled  by  the  decisions 
of  this  court.  Said  Daboan,  C.  J.,  in  Baire  v.  Siate,  18  Ala.  123, 
''  the  jury  are  not  the  constituted  judges  of  the  law  in  any  case, 
unless  they  be  made  so  by  statute.  The  whole  theory  of  our  juris- 
prudence disproves  it.  They  cannot  judge  of  the  competency  of 
evidence,  and  order  its  admission,  in  opposition  to  the  opinion  of 
the  court  The  defendant  has,  too,  an  unquestionable  right  to  ask 
the  court  to  instruct  the  jury  on  any  point  in  the  cause  that  may 
be  favorable  to  him;  and  it  is  the  bounden  duty  of  tJie  court  to  give 
the  instructions,  if  they  be  in  accordance  with  the  law.  And 
should  the  court  refuse,''  or  its  instruction  to  the  jury  be  erroneous, 
to  the  injury  of  the  defendant,  the  Supreme  Court,  upon  the  cause 
being  properly  brought  before  it,  would  be  bound  to  reverse  the 
judgment  for  the  error  committed  by  the  presiding  judge.  The  Su- 
preme Court  must  '' either  reverse  or  affirm  the  decision  of  the 
court  below,  as  they  may  find  it  to  be  in  accordance  with,  or  op- 

^  Bee  JTotM  t.  Com,  OB  Penn.  St  bSSS),  38  Am.  Bep.  787,  and  not«»  79L 
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poeed  to  the  law.  This  view,  to  our  mind,  is  conclasive,  that  the 
jadge  is  the  only  person  legally  authorized  to  determine  the  law." 
*  *  ♦  *'We  know,"  continues  the .  chief -justice,  "it  has  been 
said  by  courts  of  respectable  authority,  that  the  jurors,  in  a  criminal 
case,  are  the  judges  of  the  law,  as  well  as  the  facts;  but  we  think 
this  opinion  arises  from  not  distinguishing  between  the  powera  that 
ajary  may  assume  to  exercise,  and  the  duties  confided  to  them  by 
law.  The  law  does  not  constitute  them  the  judges,  yet  they  may  as* 
same  the  responsibility  of  rendering  a  verdict  contrary  to  law,  as 
given  to  them  in  charge  by  the  court;  and  if  they  do  so  in  a  crimi- 
nal case,  and  acquit  the  prisoner,  their  verdict  is  conclusive,  for  it 
is  not  under  the  control  of  the  court.  This  power,  however,  that 
they  may  exercise  upon  their  own  responsibility,  does  not  consti- 
tute them  judges  of  the  law  in  a  legal  sense  ;  but  on  the  contrary, 
ia  a  legal  point  of  view,  they  violate  the  law  in  rendering  a  verdict 
eontrary  to  the  rules  laid  down  to  them  by  the  court." 

What  we  have  quoted  from  the  opinion  of  Chief  Justice  Dargan 
in  80  well  expressed,  that  we  have  thought  we  could  not  do  better 
than  reproduce  it  on  the  present  occasion.  The  Circuit  judge  did 
not  err  in  refusing  to  give  either  of  the  first  two  instructions  asked 
on  behalf  of  respondent. 

[Omitting  a  minor  question.] 

Let  the  judgment  of  the  Circuit  Court  be  affirmed. 

Judgment  affirmed. 


LowDBB  y.  State. 

(SBAla.  Itt.) 
Oriminal  law  —  burglary — by  servant, 

•A  nmiit  and  offion  boy  of  an  attorney  at  law,  intraated  with  the  kej  of  the 
front  door  of  the  of&ce,  and  entering  at  night  bj  using  the  kej,  with  intent 
to  steal,  the  attorney  sleeping,  according  tocustom»  in  an  inner  room,  is  guilty 
of  bnii^lary,  bat  not  so  if  the  boy  is  in  the  habit  of  sleeping  in  the  office, 
to  the  knowledge  of  his  employer,  and  enters  to  go  to  bed,  and  alter  entering 
fmns  the  design  to  steal. 

riONYICTION  of  burglary.    Thb  opinion  states  the  facts. 
Vol.  XXXV—  2 
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J,  Oindrai  Winter^  for  defendant 

H,  C.  TomphinSj  attorney-general^  for  the  State. 

Makniko,  J.  Appellant  was  indicted  for  burglary^  in  entering- 
at  night  through  the  outer  front  door  the  office  of  Sayre  ft  OraveSt 
attorneys  at  law,  from  which  an  open  door  let  into  an  adjoining- 
bed-room,  where  Mr.  Sayre  lay,  having  gone  to  bed.  The  evidenoe- 
tended  to  show  that  defendant  went  from  the  office  after  entering 
it  into  the  bed-room,  to  steal  money  from  the  pocket-book  of  Mr. 
Sayre,  which  he  had  placed  between  the  mattresses  of  the  bed  on 
which  he  was  lying.  And  the  defense  is,  that  being  a  servant  of 
Sayre  ft  Graves,  and  intrusted  as  such  by  them  with  the  key  of 
their  office,  defendant  was  not  guilty  of  burglary. 

According  to  Mr.  Sayre's  testimony,  defendant  was  then  and 
previously  in  the  employment  of  Sayre  ft  Graves  '^  as  a  servant  in 
witness'  bed-room,  and  as  an  office  boy  to  their  law  office,  the  sanie 
mentioned  in  the  indictment,"  and  had  received  from  them,  to  b» 
used  ^'  for  the  purpose  of  his  employment,"  a  key  to  the  office  front 
door,  and  that  ho  entered  through  said  front  door,  and  by  use  and 
means  of  said  key  defendant  could  have  ingress  into  said  office  ai 
will ;  but  (his)  duties  *  *  *  did  not  call  him  there  at  night,*^ 
though  he  ^'  was  not  restricted  or  forbidden  from  using  said  key 
and  coming  into  said  office  at  night,  nothing  being  said  to  him  as 
to  that"  Whether  or  not  he  was  in  the  habit  of  sleeping  there  at 
night  is  left  in  doubt  by  the  evidence. 

In  2  Bussell  on  Crimes  (Sharswood's  ed.  of  1877),  7,  it  is  said: 
^*  It  will  also  amount  to  a  burglary  if  a  servant  in  the  night  time 
open  the  chamber  door  of  his  master  or  mistress,  whether  latched 
or  otherwise  fastened,  and  enter  for  the  purpose  of  committing 
murder  or  rape,  or  with  any  other  felonious  design."  In  BdmofuP^ 
case,  in  the  time  of  James  I  (Reports  of  Sir  Richard  Hutton,  in 
black  letter,  p.  20),  the  jury  returned  this  special  verdict :  "  Wo 
find  that  Richard  Heydon,  and  Christian,  his  wife,  were  both  in 
bed,  and  at  rest  in  an  upper  chamber  of  the  mansion-house  of  tho 
said  Richard  Heydon;  and  that  the  said  William  Edmonds  then 
was  and  yet  is  the  servant  and  apprentice  of  the  said  Richard,  and 
that  he  then  lay  in  another  chamber  of  the  said  house  remote  from 
the  bed-chamber  of  hid  said  master  and  dame,  and  that  there  was  a 
door  with  a  latch  at  the  stairs'  foot  of  the  said  bed-chamber  of  the 
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odd  HeydoDy  but  iioue  at  the  stairs'  head,  being  the  eutrauce  into 
the  said  bed-chamber  of  the  said  Heydon.    We  find  that  the  said 
William,  at  the  said  time  in  the  indictment,  drew  the  latch  of  the 
8tair-foot  door  and  opened  the  said  door,  being  then  latched,  and 
went  np  the  stairs  and  entered  the  bed-chamber  of  his  said  master, 
with  an  intent  to  mnrder  the  said  Heydon,  and  that  he  did  then 
and  there"  wound,  etc.     Of  the  ten  judges  to  whom  the  case  was- 
sabmitted  nine  ^'agreed  that  it  was  burglary, '^  and  the  other 
doubted.    Similar  to  this  are  the  cases  of  Oray^  1  Str.  481,  and 
Bowmy  4  Cr.  Cir.  Ct  604,  in  which  the  judgments  were   the  same. 

In  OomwalPs  case,  2  Str.  881, '' defendant  was  a  servant  in  the 
house  where  the  robbery  was  committed,  and  in  the  night  time- 
opened  the  street  door  and  let  in  the  other  prisoner,  and  showed 
him  the  side-board,  from  whence  the  other  prisoner  took  the  plate;, 
then  the  defendant  opened  the  door  and  let  him  out,  but  did  not 
go  out  with  him,  but  went  to  bed.''  Whether  this  was  burglary  in 
the  servant  was  doubted  at  the  trial,  but  at  a  meeting  of  all  the- 
jndges  they  unanimously  held  '*  that  it  was  burglary  in  both,  and 
not  to  be  distinguished  from  the  case  that  had  been  often  ruled, 
*  *  *  that  if  one  watches  at  the  street-end  while  the  other  goes^ 
ia  it  is  bui*glary  in  all." 

In  this  latter  case  the  servant  did  not  break  into  and  enter  the- 
hoase;  he  was  already  in  and  did  not  go  out,  and  the  other  did  not 
himself  do  any  house-breaking  to  get  in;  he  only  entered  through 
a  door  which  a  servant  of  the  house  intrusted  with  the  key  opened 
for  him.  But  the  idea,  though  not  expressed,  upon  which  this- 
opinioD  was  based,  seems  to  have  been  that  the  outsider  was  guilty^ 
of  burglary  in  obtaining  entrance  by  the  aid  of  the  unfaithful 
servant  as  truly  as  if  it  had  been  effected  by  an  inanimate  instru- 
ment, and  it  followed  that  the  servant  was  guilty  of  the  same  offense,, 
because  he  was  present,  aiding  and  abetting.  Would  there  have 
been  any  question  made  whether  the  servant  was  guilty  or  not,  if 
instead  of  being  and  staying  within  the  house  he  had  come  with 
his  confederate  to  the  door  on  the  outside,  and  had  opened  it  with 
the  key  intrusted  to  him«  and  both  had  gone  in  and  stolen  the- 
plate?  If  not,  why  should  not  the  servant,  in  view  of  the  other 
cases  above  cited,  be  held  guilty  of  burglary  if  without  a  confede* 
rate  he  had  opened  and  gone  into  the  house  alone,  and  immediately 
stolen  the  plate  himself?  An  openhig  for  this  purpose  was  no  lest 
unlawful,  and  it  would  appear  as  much  a  burglary  as  an  opening  tc 
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let  in  another  thief.  By  the  common  law  a  servant  would  be 
f^iliy  of  larceny  —  of  the  felonious  taking  and  carrying  away — of 
the  money  or  goods  of  his  master,  even  if  they  had  been  handed 
and  intrusted  to  him  to  be  carried  to  another  person,  by  appropri- 
ating them  to  his  own  use.  And  so,  though  he  might  have  the 
privilege  of  opening  and  entering  his  master's  mansion>house  to  go 
to  bed  therein,  he  would,  it  seems  to  me,  be  guilty  of  burglary  if 
ho  unlocked  and  entered  it  in  the  night  time  with  the  intent  to 
rob,  and  did  then  commit  robbery  therein;  only,  to  justify  a  con- 
viction in  such  a  case  the  jury  ought  to  be  satisfied  by  tlie  evidence 
beyond  a  reasonable  doubt,  that  the  intent  to  rob  existed  when  the 
house  was  entered,  not  formed  afterward. 

Doubt  is  cast  upon  this  view  by  a  passage  of  Sir  Matthew  Hale's 
in  commenting  on  somo  statutes  of  Elizabeth's  reign,  in  which  he. 
says:  **  If  the  servant  unlatch  a  door  or  turn  a  key  in  a  door  in  the 
house,  and  steal  goods  out  of  that  room;  *  *  *  yet,  it  seems 
to  me,  the  servant  shall  not  thereupon  be  ousted  of  his  clergy,  for 
the  opening  the  door  in  this  manner  is  within  his  trust,  and  so  no 
breaking  of  the  house  nor  robbery,  within  this  act.  ♦  *  *  But 
if  a  servant  break  open  a  door,  whether  outward  or  inward,  *  *  * 
and  steal  goods,  this  is  a  robbery  and  breaking  the  house  within  the 
statute,  *  *  *  for  such  a  breaking,  though  by  a  servant  in  the 
night,  would  make  burglary,  for  such  an  opening  is  not  within  his 
trust."  2  Hale's  P.  G.  354,  355.  Of  these  passages  it  is  remarked  in 
Russell  on  Crimes  (Shars wood's  ed.  of  1877),  vol.  2,  p.  11 :  ••  It  seems 
to  have  been  considered  that  the  question  whether  such  act  would 
amount  to  a  breaking  must  depend  upon  the  point  whether  the 
door  might  have  been  opened  by  the  servant  in  the  course  of  his 
trust  and  employment"  But  doubt  of  this  is  intimated  in  a  note, 
added  with  a  aed  quare,  and  reference  to  EdmuncCs  case,  supra. 
We  have  therefore  supposed  we  might  consider  the  question  as  not 
settled  by  the  passage  in  the  Pleas  of  the  Crown. 

We  are  of  the  opinion  that  the  charge  given  by  the  judge  of  the 
City  Court  to  the  jury  was  upon  this  point  as  favorable  to  the 
appellant  as  the  law  would  allow.  Of  course  if  he  went  in  only  to 
go  to  bed,  and  had  the  right  fo  do  so  from  his  employers,  or  was 
accustomed  to  sleep  there  at  night  with  their  knowledge  and  with- 
out objection,  he  would  not  be  guilty  of  burglary,  though  af  tef 
entering  the  office  for  that  purpose  only  he  formed  the  design  tQ 
steal 
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The  charge  was  asked  for  appellant,  and  rofased,  that  upon  the 
tTidence  they  must  find  the  defendant  not  guilty.  And  we  thiuk 
U  ought  to  have  been  given.  There  was  no  evidence  that  defend- 
ant had  opened  the  door  of  the  office  at  all,  for  there  was  none  that 
it  was  shut  before  he  entered. 

For  the  error  of  refusing  this  charge  the  judgment  of  the  Circuit 
Coart  must  be  reversed  and  the  cause  be  remanded.  Let  the 
defendant  remain  in  custody  until  discharged  by  due  course 
of  law. 

Reversed  and  remanded. 


MoBiLB  AND  Girard  Ra^ilroad  Company  v.  Copeland. 

(83  Ala.  219.) 
Carrier  -—  common  —  liability  for  goods  beyond  hi$  terminus. 

A  common  carrier,  receiving  goods  for  transportation  which  are  consigned  to  a 
point  bejond  bis  terminus,  is  liable  for  non-deliveiy  at  the  destination,  in 
the  absence  of  anj  express  agreement.* 

ACTION  against  a  common  carrier  for  non-delivery  of  goods 
intrusted  to  him  for  transportation,  and  consigned  to  a  point 
bejond  the  terminus  of  his  own  line.  The  receipt  giyen  for  them 
was  unconditional.  The  defendant  proved  delivery  to  the  carried 
at  the  end  of  his  line.    The  plaintiff  had  judgment  below. 

Nortnan  A  Wilson,  for  appellant,  cited  liawson  v.  Holland,  59  N* 
Y.  611;  8.  c,  17  Am.  Sep.  394;  Reed  v.  United  Slates  Express  Co., 
48  N.  Y.  462;  s.  c,  8  Am.  Rep.  661 ;  Skinner  v.  Hall,  60  Me.  477 ; 
Perkins  v.  Portland,  S.  (S  P.  Railroad  Co.,  47  id.  673;  Railroad 
Co.  V.  Manufacturing  Co.,  16  Wall.  318;  Oray  v.  Jackson,  61  N.  H. 
9;s.  c,  12  Am.  Bep.  1 ;  Burroughs  v.  Norwich  Railroad  Co.,  100 
Mass.  26;  s.  c,  1  Am.  Eep.  78;  Baltimore  Railroad  Co,  v.  Schu- 
maeher,  29  Md.  168;  McMillan  v.  Mich.  S.  Railroad  Co.,  16  Mich. 
79;  Am.  Express  Co.  v.  Secofid  National  Bank,  69  Penn.  St.  394; 
8.0,  8  Am.  Eep.  268;  Hood  v.  JV.  Y.  &  N.  H.  Railroad  Co.,  22 
Oonn.  1;  Converse  v.  Nonoich  £  N.  T.  Trans.  Co.,  33  id.  177;  Law- 

•  To  same  eOeot,  £He  £y.  Ok  T.  Uliooi;  (M  m.  ao),  85  Am.  Rep.  451. 
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rence  v.  Winona  Railroad  Co.,  15  Minn.  390;  s.  c.^  2  Am.  Rep.  130; 
MuUaaky  v.  Phil  Railroad  Co.,  3  Phila.  114;  M.  di  W.  P.  Railroad 
Co,  y.  Moore,  51  Ala.  576 ;  So.  Express  Co.  v.  Hess,  53  id.  19 ;  JSIU- 
worth  V.  Tartt,  26  id.  733 ;  Bedf .  on  Car.,  chap.  14. 

W.  Ds  Woody  contra,  cited  Muschamp  v.  Lancaster  £  Presion 
Ry.,  8  M.  &  W.  421 ;  Weed  v.  8.  £  S.  Ry.,  19  Wend.  534;  F.  S  M. 
Bank  v.  C7*.  TrafMportation  Co.,  23  Vt.  186;  McGluer  v.  3f.  (6  L. 
R.  R,  13  Gray,  124;  Noyes  v.  R.  S  B.  R.  R.,  27  VL  110;  Wilcox 
y.Parmelee,  3  Sandf.  610;  Nashua  Lock  Co.  v.  W.  £  N.  R.  R.,  48 
N.  H.  339;  8.  a,  2  Am.  Eep.  242;  Cray  v.*  Jackson,  51  N.  H.  9;  & 
<j.,  12  Am.  Rep.  1;  Foy  v.  T.  &  B.  R.  R.,  24  Barb.  382;  Schroeder 
T.  Hudson  River  R.  R.,  5  Duer,  55;  Kyle  v.  Laurens  R.  R.^  10 
Rich.  382 ;  Central  R.  R.  v.  Copeland,  24  111.  335 ;  Gt.  Western  R.  R. 
y.  McComas,  33  id.  185;  Angle  v.  M.  d  M.  R.  R.,  9  Iowa»  487;  SL 
.John  V.  Van  Santvoord,  25  Wend.  660. 

Brickell,  C.  J.  The  liability  of  a  common  carrier^  receiving 
goods  for  transportation,  directed  to  a  place  beyond  the  terminus 
of  his  own  line  or  route,  who  does  not  by  express  agreement  limit 
his  duty  and  responsibility  for  the  non-delivery  of  the  goods  at  the 
point  of  destination,  is  for  the  first  time  presented  for  the  consid- 
eration and  decision  of  this  court  The  importance  of  the  question 
is  manifest,  and  it  is  to  be  regretted  that  it  is  embarrassed  by  an 
irreconcilable  conflict  of  authority  in  this  country.  In  EUsworth 
V.  Tartt,  26  Ala.  733,  as  in  M.  di  W.  R.  R.  Co.  v.  Moore,  61  ii  394, 
the  question  was  as  to  the  liability  of  an  intermediate  carrier,  for  a 
loss  or  injury  not  occurring  on  his  own  route;  and  it  was  held,  that 
in  the  absence  of  a  special  contract,  or  of  some  special  relation  be- 
tween carriers  having  control  of  different  parts  of  a  line  or  route  of 
transportation,  each  carrier  is  liable  only  for  a  loss  or  injury  on  his 
own  route  or  line.  We  have  no  inclination  to  depart  from  these 
decisions,  applied  to  the  particular  facts  of  the  cases;  but  it  is  ob- 
vious they  do  not  meet  the  question  now  presented. 

The  leading  case  in  England,  upon  this  question  —  that  of  J/ii«- 
champ  v.  L.  £  P.  Ry.  Co.,  8  M.  &  W.  421  (which  has  been  approred 
:and  followed,  in  numerous  subsequent  cases),  settled  the  rule,  that 
where  a  carrier  receives  goods,  directed  to  a  place  beyond  the  ter- 
minus of  his  own  route,  without  limiting  his  liability  by  express 
Agreement,  by  the  acceptance  of  the  goods  he  assumes  the  duty. 
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«Dd  incars  the  obligation,  to  deliver  them  safely  at  the  point  of 
<ie8tination.  A  number  of  the  American  courts  have  adopted  and 
followed  this  rule,  and  a  number  have  rejected  and  disapproved  it, 
4tf  Qujnst  to  the  carrier,  and  unnecessary  upon  any  considerations  of 
pnblic  policy.  The  authorities  are  collected  in  the  recent  work. 
Hatchinson  on  Carriers,  §§  148-9,  and  notes.  To  review  them  is 
not  possible,  without  extending  this  opinion  to  an  unusual  length, 
tad  we  shall  simply  express  briefly  the  reasons  which  induce  us  to 
adhere  to  the  rule  laid  down  in  Muschamp^s  case. 

It  mast  be  regarded  as  settled,  that  a  carrier,  though  a  corpora- 
tion, chartered  by  the  laws  of  a  particular  State,  having  a  known 
and  defined  line  of  transportation,  may  contract  for  the  safe  car* 
liage  and  delivery  of  goods  to  a  point  beyond  the  terminus  of  his 
line,  within  or  without  the  State;  and  if  such  a  contract  is  made, 
all  connecting  lines  stand  in  relation  of  his  agents,  for  whose  de- 
faalts  he  is  responsible  to  the  owner  of  the  goods.  Hutchinson  on 
Carriers,  §  145.  When  goods  are  consigned  to  a  place  on  his  own 
line  of  transportation,  the  known  and  established  duty  of  a  carrier  is 
to  deliver  them  at  that  place,  and  to  the  person  who  has  the  right  to 
receive  them.  A  mistake,  however  innocent,  in  making  delivery, 
either  to  the  proper  person,  or  at  the  proper  place,  involves  him  in 
Uability.  When  he  accepts  goods,  directed  to  a  place  beyond  the 
line  of  his  route,  not  limiting  his  liability,  what  difference  is  there  in 
the  measure  of  his  duty  and  liability?  To  assume  that  he  is  a  carrier 
only  to  the  terminus  of  his  own  route,  and  from  thence  a  for- 
waider,  is,  as  was  said  by  Lord  Abinger,  in  Muschamp^s  case,  to 
^ttsume  that  the  shipper  and  carrier  enter  into  '^  a  very  elaborate 
kind  of  contract ;  it  is,  in  substance,  giving  to  the  carriers  a  general 
power  along  the  whole  line  gf  route,  to  make,  at  their  pleasure, 
fmh  contracts,  which  shall  be  binding  upon  the  principal  who  em- 
ployed them.''  Unless  the  shipper  in  person  attends  the  goods, 
and  enters  into  these  new  contracts,  they  are  practically  unilateral ; 
And  it  is  difficult  to.believe  that  any  shipper  ever  intends  assenting 
to  a  contract  with  the  receiving  carrier  which  involves  such  con- 
Beqaences.  When,  without  a  special  contract,  he  intrusts  his  prop- 
erty to  the  receiving  carrier,  he  understands  that  the  duty  and 
obligation  of  the  carrier  is  to  deliver  safely  at  the  point  of  destina- 
tion. If  that  be  beyond  the  line  of  the  receiving  carrier,  he  under- 
stands that  the  receiver  must  have  some  connection  with  other  car- 
riers, by  whose  agency  the  delivery  is  to  be  made.    With  these  he 
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has  no  connection  or  communication,  nor  can  it  be  intended  that^ 
he  shoald  have.  When  there  is  a  failarc  to  deliver,  to  compel  the- 
owner  to  pass  the  carrier  with  whom  he  contracted,  to  whom  he- 
made  delivery,  because  it  may  be  that  there  was  no  default  on  his 
part,  and  search  through  the  entire  line  of  transportation,  until  he 
finds  the  delinquent,  seems  to  us  inconsistent  with  the  principles 
which  underlie  the  whole  doctrine  upon  which  are  founded  the 
duty  and  liability  of  common  carriers.  As  in  this  case,  the  line  of 
the  receiving  carrier  may  cover  but  an  insignificant  part  of  the 
entire  line  of  transportation,  and  before  the  ftoint  of  destination  is 
reached,  numerous  carriers  must  intervene  ;  to  compel  the  owner 
to  pass  the  carrier  with  whom  he  first  dealt,  because  he  was  guilty 
of  no  delinquency,  and  travel  over  the  whole  line  until  he  finds 
who  of  the  connecting  carriers  was  in  default,  is  to  condemn  him 
to  almost  certain  loss.  The  true  doctrine,  that  which  is  most  con- 
sistent with  all  the  principles  which  govern  the  liability  and  duty 
of  carriers,  and  which  seems  to  us  required  by  the  same  necessity 
and  public  policy  upon  which  these  principles  are  founded,  is,  that 
a  common  carrier  who  receives  goods  destined  for  a  place  beyond 
his  own  line  of  transportation,  not  expressly  otherwise  limiting  his 
duty  and  liability,  must  be  regarded  as  contracting  for  a  delivery 
at  the  point  of  destination.  It  cannot  be  said  this  rule  is  more 
unjust  to  the  carrier,  than  that  which  holds  him  liable  as  an  insurer, 
for  loss  or  injury  not  occurring  by  the  act  of  Ood,  or  of  the  public 
enemy.  Nor  is  it  more  unjust  than  the  rule  which  compels  him  to 
receive  all  goods  within  the  scope  of  his  business,  which  are  offered 
to  him  for  transportation  on  his  own  line.  The  injustice  seems  to 
us  to  be  yisited  upon  the  public,  who  are  compelled  to  employ  car- 
riers, if  the  opposite  rule  is  adopted. 
Let  the  judgment  of  the  Circuit  Court  be  affirmed. 

Judgment  affirmed. 
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Bali^Mcppage  in  iratuU — ^ub'purchaur — trantfer  of  HU  cf  lading  (U  col- 
lateral security. 

The  leller  of  goods  may  stop  them  in  transit  on  account  of  the  puichaeer'a  inp> 
mAYfUkcj  eziatlng  before,  but  not  known  to  the  seller  until  after  the  sale. 

Tlia  right  of  stoppage  in  transit  is  lost  if  the  purchaser  has  sold  the  goods  and 
indorsed  the  bill  of  lading  to  a  sub-purchaser  for  value  in  good  faith,  but 
the  Bob'paichaser'B  knowledge  of  the  original  insolvency  bears  on  the  ques- 
tioD  of  his  good  faith. 

Tiie  transfer  of  a  bill  of  lading  as  mere  collateral  security  for  a  pre-existing 
debt  does  not  make  the  transferee  a  purchaser  for  value. 

rilRIAL  of  right  of  property  in  goods.     The  opinion  states  the 
1    ca8e« 

Sayre  dt  Graves,  for  appellants. 
L,  A,  Shaver,  contra. 

Makkino,  J.  tinnter  &  Brother,  being  largely  in  debt,  and  in* 
solvent^  by  an  order  requesting  shipment  to  them,  bought  of  plaint- 
iffs, J.  M.  Peters  &  Brother,  of  Virginia,  twenty-five  boxes  of  to- 
bacco; which  they  accordingly  sent  as  directed,  to  Munter  & 
Brother,  at  Montgomery,  Alabama,  by  railroad,  forwarding  to  them 
by  mail  a  bill  of  lading  therefor.  On  receipt  of  this,  several  days 
before  the  boxes  arrived,  Munter  &  Brothers  indorsed  it,  and  trans- 
ferred their  right  to  the  goods  to  J.  Loeb  &  Brother,  who  gave  them 
credit  for  the  same,  on  a  debt  past  due,  which  Munter  &  Brother 
owed  them.  There  was  no  other  consideration  for  this  transfer. 
Soon  afterward,  Peters  &  Brother,  being  informed  of  the  insolvency 
of  Hunter  &  Brother,  and  claiming  the  right  to  stop  the  tobacco 
in  transitu,  demanded  it  of  the  carrier,  the  South  &  North  Ala- 
bama Railroad  Company,  and  sued  the  same  in  detinue  for  it,  hav- 
ing first  offered  to  pay  the  freight  money.  Loeb  &  Brother  inter- 
vened as  claimants,  and  thereby  obtained  possession  of  the  goods, 
whereupon,  the  suit  was  prosecuted  against  them,  to  a  verdict  and 
jadgment  in  favor  of  Peters  &  Brother,  from  which  Loeb  &  Brother 
have  appealed  to  this  court. 
Vol.  XXXV  — 8 
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Wcdo  not  concur  in  the  opinion  expressed  in  Rodgwa  v.  Thomas^ 
20  Conn.  54,  that  a  vendor  of  goods,  in  transit  to  an  insolvent  ven- 
dee, cannot  stop  them  on  the  way,  before  delivery,  unless  the  insol- 
vency of  the  vendee  occurred  after  the  sale  to  him  of  the  goods. 
We  think,  with  the  Supreme  Court  of  Ohio,  that  the  vendor  may 
stop  the  goods  upon  a  subsequent  discovery  of  insolvency  existing 
at  the  time  of  the  sale,  as  well  as  upon  a  subsequent  insolvency- 
If  there  be  a  wwit  of  ability  to  pay,  it  can  make  no  difference,  in  jus* 
ticeorgood  sense,  whether  it  was  produced  by  causes,  or  shown  by 
acts,  at  a  period  before  or  after  the  sale.  Benedict  v.  SchaettUy  1%  Ohio 
St  515;  ReynoUe  v.  Boston  M.  R.  R.  Co^  43  N.  H.  589 ;  (yBnen  v. 
Norris,  16  Md.  122 ;  Blum  v.  Marks,  21  La.  Ann.  268.  The  best 
definition  of  the  right  which  we  have  seen  is  that  in  Parsons'  Mer- 
cantile Law,  as  follows :  **  A  seller  who  has  sent  goods  to  a  buyer 
at  a  distance,  and  after  sending  them,  finds  that  the  buyer  is  in- 
solvent, may  stop  the  goods  at  any  time  before  they  reach  the  buyer. 
His  right  to  do  this  is  called  the  right  of  stoppage  in  transitu.** 
Chap.  X,  p.  60. 

If  before  this  right  is  exercised,  the  buyer  sells  the  goods,  and 
indorses  the  bill  of  lading  for  them  to  a  purchaser  in  good  faith 
and  for  value,  the  right  of  the  first  vendor  to  retake  them  is  extin- 
guished. Lickbarrow  v.  Mason,  1  Smith's  Lead.  Cases,  388.  Evi- 
dence therefore,  that  Loeb  &  Brother  knew,  when  they  took  a 
transfer  of  the  bill  of  lading,  that  Munter  &  Brother  were  insol- 
vent, was  relevant  and  proper  to  show,  in  connection  with  other 
testimony,  that  Loeb  &  Brother  were  not  bo^ia  fide  purchasers.  And 
there  was  no  error  in  .permitting  a  witness  to  testify  what  one  of 
that  firm  had  previously  said,  tending  to  show  such  knowledge, 
when  he  was  giving  evidence  in  another  cause.  Statements  and 
declarations,  relevant  to  the  matter  in  hand,  which  have  been  made 
by  a  party  to  a  cause,  may  be  proved  against  him,  without  his  ad- 
versary being  compelled  to  use  such  party  as  a  witness  in  a  suit  in 
which  he  is  interested. 

The  two  judgments  against  Munter  ft  Brother,  in  favor  of  cred- 
iters,  confessed  by  the  former  before  the  tobacco  had  reached  its 
destination,  and  the  seizure  upon  execution  the  next  day  of  prop- 
erty of  Munter  &  Brother,  by  the  sheriff,  tended  to  prove  their  in- 
solvency ;  and  the  evidence  of  those  facts  was  therefore  properly 
admitted. 

The  transfer  of  a  bill  of  lading,  as  a  collateral  to  previous  obli- 
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gfttionsy  withoat  any  thing  advanced,  given  up,  or  lost  on  the  part 
of  the  transferee,  does  not  constitute  such  aa  assignment  as  will 
preclude  the  vendor  from  exercising  the  right  of  stoppage  tntr'an* 
iUu.  Said  Bbadley,  G.  J.,  in  Lesatusier  v.  I7ie  South-western  2 
Woods,  35  :  '^  Nothing  short  of  a  bona  fide  sale  of  the  goods  for 
value,  or  the  possession  of  them  by  the  vendee,  can  defeat  the 
vendor's  right  of  stoppage  tn  transitu  ;  and  hence  it  has  been  held, 
that  an  assignee  in  trust  for  creditors  of  the  insolvent  vendee  is 
not  a  purchaser  for  value,  and  consequently  takes  subject  to  the 
exercise  of  any  right  of  stoppage  %n  transitu  which  may  exist 
against  the  assignor.  Harris  v.  Pratty  17  N.  Y.  249.*'  Wherefore 
it  was  held  in  the  latter  case,  that  an  attachment  in  the  suit  of  the 
vendee's  creditor,  of  goods  landed  by  the  carrier  upon  a  wharf-boat 
at  the  place  of  delivery,  did  not  prevent  the  vendor  from  stopping 
them  in  transitu.  See  also  ffBrien  v.  Norris,  16  Md.  122;  Hay- 
lar  V.  Dennis,  8  Pick.  199 ;  Ntcholls  v.  Lefeuvre,  2  Bing.  (N.  0.), 
83.  The  doctrine  is  based  upon  the  plain  reason  of  justice  and 
eqaity,  enunciated  in  D^Aguila  v.  Lambert,  2  Eden  Gh.  77^  that 
''one  man's  property  should  not  be  applied  to  the  payment  of  an- 
other man's  debt"  The  right  itself  is  regarded  as  an  extension 
merely  of  the  lien  for  the  price,  which  the  seller  of  goods  has  on 
them  while  remaining  m  his  possession  ;  which  lien  the  courts  will 
not  permit  to  be  superseded,  before  the  vendee,  who  has  become  in- 
solvent, obtains  possession,  unless  in  the  meantime  the  goods  have 
been  sold  to  a  person  who,  in  good  faith,  has  paid  value  for  them, 
and  so  woald  be  a  loser  by  his  purchase,  if  that  were  held  invalid. 
Appellants  having  only  credited  Munter  •&  Brother  on  a  debt  pre- 
Tiously  due  from  them,  with  the  price  of  the  tobacco,  have  notb* 
ing  more  to  do,  m  order  to  get  even,  than  to  debit  them  with  the 
Bame  sum,  for  the  non-delivery  of  the  goods  in  consequence  of  the 
defect  in  Munter  &  Brother's  title. 

The  case  of  Crawford  v.  Kirhsey,  55  Ala.  282,  so  much  relied  on 
by  appellants,  is  wholly  unlike  this.  The  question  of  stoppage  %n 
kansxtu  was  in  no  way  involved  in  it.  The  controversy  there  was, 
whether  a  conveyance  by  a  debtor,  in  a  failing  condition,  of  prop- 
erty which  was  indisputably  and  entirely  his,  in  payment  of  a  debt 
to  one  of  his  creditors,  was  not  void  as  to  the  others ;  and  this 
court  decided  that  the  law  permitted  such  a  preference^  and  that 
the  transaction  was  not  fraudulent  in  fact 
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It  results  from  what  we  have  said,  that  there  was  no  error  in  the 
charges  to  the  jury. 
Let  the  judgment  of  the  Circuit  Court  be  affirmed. 

Judgment  affirmed. 


BOSWELL  V.    StATK. 

(68  Ala.  807.) 

Oriminal  law — homicide  —  insanity  —  deluHon  ^  evidence  —  burden  of  proof. 

The  defende  of  insane  delusion,  in  a  criminal  case,  prevails  only  when  tbe 
imaginary  state  of  facts  would  justify  or  excuse  the  act  if  it  was  real. 

The  doctrine  of  moral  insanity,  or  irresistible  impulse,  <;o-existing  with  mental 
sanity,  has  no  foundation  in  psychology  nor  support  in  law. 

There  must  be  a  preponderance  of  evidence  of  insanity,  in  a  criminal  case,  to 
overcome  the  presumption  of  sanity.    (See  note,  p,  82.) 

CONVICTION  of  murder.    Defense  of  insanity.    The  opinion 
states  the  points. 

Oeo.  W.  ParsouHy  for  prisoner. 

H,  C,  Tompkins,  attorney-general,  for  the  State. 

Stone,  J.  [Omitting  a  minor  point]  It  is  certainly  true  that 
insanity,  properly  proved,  is  a  complete  answef  to  a  criminal  charge. 
An  unsound  mind  cannot  form  a  criminal  intent ;  and  as  crime  in- 
cludes both  act  and  intent,  an  indispensable  constitutent  is  wanting, 
when  the  mind  of  the  perpetrator  is  diseased  in  that  degree  which 
is  by  the  law  pronounced  insanity.  Few  subjects  have  in  later 
times  been  more  discussed  than  diseases  of  the  mind.  The  ten- 
dency of  modern  research  has  been  to  accord  to  mental  disorders  a 
wider  scope  than  was  formerly  acknowledged.  Care  must  be  main- 
tained, however,  that  m  commiserating  and  protecting  this  pitiable 
class,  which  appeals  so  loudly  to  our  sympathies,  we  do  not  break 
down  all  legal  barriers  to  crime,  and  leave  society  at  the  mercy  of 
those  whose  evidence  of  insanity  consists  in  their  supreme  de- 
pravity. No  defense,  perhaps,  is  more  easily  simulated  than  this ; 
and  hence,  when  presented,  its  evidences  should  be  carefully  and 
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considerately  scanneU ;  not  with  a  foregone  conclusion  to  disallow 
it,  as  a  pretense  ;  not  with  an  undae  bias  in  its  favor  ;  but  with  a 
firm  determination^  without  partiality  or  prejudice,  to  give  to  the 
testimony  submitted  its  due  weight ;  nothing  more,  nothing  less. 

The  questions,  what  degree  of  insanity  will  excuse  crime ;  on 
whom,  and  to  what  extent,  is  cast  the  duty  of  making  good,  or  of 
overtuming  the  defense  of  insanity  in  a  criminal  prosecution,  and 
the  measure  of  proof  necessary  to  that  end,  have  caused  the  greatest 
contrariety  of  judicial  opinion.  The  case  of  McNagJUen,  10  GL  & 
Fin.  200,  came  before  the  British  House  of  Lords  for  trial ;  and 
their  lordships  submitted  certain  questions  to  the  judges  of  England, 
which  were  answered  by  Lord  C.  J.  Tikdall,  speaking  for  all  the 
judges,  except  Mr.  Justice  Maule,  who  delivered  a  separate  opinion. 
Among  the  questions  propounded  were  the  following  : 

1.  **  What  is  the  law  respecting  alleged  crimes,  committed  by 
persons  afflicted  with  insane  delusion  in  respect  of  one  or  more 
particular  subjects  or  persons  ;  as  for  instance,  where,  at  the  time 
of  the  commission  of  the  alleged  crime,  the  accused  knew  he  was 
acting  contrary  to  law,  but  did  the  act  complained  of  with  a  view, 
under  the  influence  of  insane  delusion,  of  redressing  or  avenging 
some  supposed  grievance  or  injury,  or  of  producing  some  supposed 
public  benefit 

2.  **  What  are  the  proper  questions  to  be  submitted  to  the  jury, 
when  a  person,  alleged  to  be  afflicted  with  insane  delusion  respect* 
ing  one  or  more  particular  subjects  or  persons,  is  charged  with  the 
commission  of  a  crime  (murder  for  example),  and  insanity  is  set 
up  as  a  defense.'^ 

3.  ''In  what  terms  ought  the  question  to  be  left  to  the  jury,  aa 
to  the  prisoner's  state  of  mind,  when  the  act  was  committed." 

4.  **  If  a  i>er8on,  under  an  insane  delusion  as  to  existing  facts, 
commits  an  offense  in  consequence  thereof,  is  he  thereby  excused.'' 

The  answer  of  the  judges  was  confined  to  the  letter  of  the  ques- 
tions. They  said:  ''In  answer  to  the  first  question,  assuming  that 
your  lordship's  inquiries  are  confined  to  those  persons  who  labor 
under  such  partial  delusion  only,  and  are  not  in  other  respects  insane, 
we  are  of  opinion,  that  notwithstanding  the  party  accused  did  the  act 
complained  of,  with  a  view,  under  the  influence  of  insane  delusion, 
of  redressing  or  avenging  some  supposed  grievance  or  injury,  oi 
producing  some  public  benefit,  he  is  nevertheless  punishable,  ac- 
cording to  the  nature  of  the  crime  committed,  if  he  knew  at  the 
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time  of  committing  such  crime  that  he  was  acting  contrary  to  law; 
by  which  expression,  we  understand  your  lordships  to  mean,  the 
law  of  the  land.  As  the  third  and  fourth  questions  appear  to  us  to 
be  more  conveniently  answered  together,  we  have  to  submit  our 
*  opinion  to  be,  that  the  jury  ought  to  be  tc*ld,  in  all  cases,  that  every 
man  is  to  be  presumed  sane,  and  to  possess  a  sufficient  degi'ee  of 
reason  to  be  responsible  for  his  crimes,  until  the  contrary  is  proved 
to  their  satisfaction;  and  that  to  establish  a  defense  on  the  ground 
of  insanity,  it  must  be  clearly  proved,  that  at  the  time  of  commit- 
ting the  act  the  party  accused  was  laboring  under  such  a  defect  of 
reason,  from  disease  of  the  mind,  as  not  to  know  the  nature  and 
quality  of  the  act  he  was  doing;  or  if  he  did  know  it,  that  he  did  not 
know  he  was  doing  what  was  wrong.  The  mode  of  putting  the  latter 
part  of  the  question  to  the  jury  on  these  occasions  has  generally 
been,  whether' the  accused,  at  the  time  of  doing  the  act,  knew  the 
difference  between  right  and  wrong ;  which  mode,  though  rarely,  if 
everj  leading  to  any  mistake  with  the  jury,  is  not,  as  we  conceive, 
so  accurate  when  put  generally,  and  in  the  abstract,  as  when  put 
with  refei^nce  to  the  party's  knowledge  of  right  and  wrong  in 
respect  to  the  very  act  with  which  he  is  charged.  If  the  question 
were  to  be  put  as  to  the  knowledge  of  •;ho  deceased,  solely  and  ex- 
clusively, with  reference  to  the  law  of  the  land,  it  might  tend  to 
confound  the  jury,  by  inducing  them  to  believe  that  an  actual 
knowledge  of  the  law  of  the  land  was  essential,  in  order  to  lead  to 
a  conviction;  whereas  the  law  is  administered  upon  the  principle, 
that  every  one  must  be  taken  conclusively  to  know  it,  without 
proof  that  he  does  know  it  If  the  accused  were  conscious  that  the 
act  was  one  which  ho  ought  not  to  do,  aiid  if  that  act  was  at  the 
same  time  contrary  to  the  law  of  the  land,  ho  is  punishable  ;  and 
the  usual  course  therefore  has  been,  to  leave  the  question  to  the 
jury,  whether  the  party  accused  had  a  sufficient  degree  of  reason  to 
know  that  he  was  doing  an  act  that  was  wrong ;  and  this  course,  we 
think,  is  correct,  accompanied  with  such  observations  and  explana- 
tions as  the  circumstances  of  each  particular  case  may  require.  The 
answer  to  the  fourth  question  must  of  ccmrse  depend  on  the  nature 
of  the  delusion;  but  making  the  same  assumption  as  we  did  before 
—  namely,  that  he  labors  under  such  partial  delusion  only,  and  is 
not  in  other  respects  insane  —  we  think  he  must  be  considered  in 
the  same  situation,  as  to  responsibility,  as  if  the  facts  with  respect 
to  which  the  delusion  exists  were  real.     For  example,  if  under  tho 
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influence  of  delusion,  he  supposes  another  man  to  be  in  the  act  of 
attempting  to  take  away  his  life,  and  he  kills  that  man^  as  he  sup- 
poses, in  self-defense,  he  would  be  exempt  from  punishment.  If 
his  defense  was,  that  the  deceased  had  inflicted  a  serious  injury  to 
his  character  and  fortune,  and  he  killed  him  in  revenge  for  such 
supposed  injury,  he  would  be  liable  to  punishment" 

Mr.  Justice  Maulb  answei'ed  the  lirst  of  the  questions  pro- 
pounded in  the  negative.  Ilis  language  was :  '*  There  is  no  law, 
that  I  am  aware  of,  that  makes  persons  in  the  state  described  in 
the  question  not  responsible  for  their  criminal  acts.  To  render  a 
person  irresponsible  for  crime,  on  account  of  unsoundness  of  mind, 
the  unsoundness  should,  according  to  the  law  as  it  has  long  been 
understood  and  held,  be  such  as  rendered  him  incapable  of  know- 
ing right  from  wrong." 

It  must  not  be  overlooked,  that  the  judges  were  considering  a 
case  of  partial  insanity;  the  case  of  a  person  afflicted  with  '^insane 
delusion  in  respect  of  one  or  more  particular  subjects  or  persons.'' 
And  the  opinion  meet  favorable  to  the  accused  —  that  of  all  the 
judges  except  Justice  M aule —^  was,  that  insane  delusion  was  no 
justification  or  excuse  of  homicide,  unless  the  perpetrator  was  in- 
sanely deluded  into  the  belief  of  the  existence  of  a  fact,  or  state  of 
facts,  which,  if  true,  would  justify  or  excuse  the  homicide,  under 
the  law  as  applicable  to  sane  persons. 

The  case  from  which  we  have  extracted  so  largely  was  heard 
before  the  House  of  Lords  in  1843.  Lords  Brougham,  Campbelu 
CoTTEKHAM  and  Wynfobd  expressed  gratification  at  the  answers 
given  by  the  Judgea  Ltkdhurst,  then  lord  chancellor,  presiding 
over  that  augast  courts  said  :  ''I  agree  that  we  owe  our  thanks  to 
the  judges,  for  the  attention  and  learning  with  which  they  have 
answered  the  questions  now  put  to  them."  The  law  of  England 
on  this  very  delicate  question,  had  been  declared,  in  a  very  decided 
majority  of  important  cases,  substantially  as  announced  by  Mr. 
Justice  Maule  ;  though  in  some  of  the  earlier  cases  a  severer  rule 
and  measure  of  proof  were  exacted  where  insanity  was  relied  on  a& 
a  defense.  See  the  authorities  collected  and  collated  in  1  Russ.  on 
Crimes,  9  to  14. 

The  case  of  Hadfield,  a  very  celebrated  trial  for  attempting  to 
take  the  life  of  the  king,  seems  to  have  been  made  somewhat  an 
exception  to  the  rule.  *  This  is  the  case  in  which  Lord  Erskine 
made  his  celebrated  argument.     We  cannot  find  the  report  of  it 
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in  our  library ;  bnfc  in  1  Russ.  on  Grimes^  12,  will  be  found  a  sum^i* 
mary  of  the  evidence,  and  the  ruling  of  Lord  Kenyon"  on  tho  mam 
question.  The  prisoner  had  been  severely  wounded  in  battle,  and 
there  was  strong  evidence  that  both  before  and  after  the  assault, 
he  had  insane  delusions  of  very  pronounced  character.  The  attempt' 
was  made  in  the  theater.  It  was  proved  that  the  prisoner  ''sat  in 
his  place  in  the  theater,  nearly  three-quarters  of  an  hour  before  the 
king  entered  ;  that  at  the  moment  when  the  audience  rose,  on  his 
majesty's  entering  his  box,  he  got  up  above  the  rest,  and  presented 
a  pistol  loaded  with  slugs,  fired  it  at  the  king's  person,  and  then 
let  it  drop ;  and  when  he  fired,  his  situation  appeared  favorable  for 
taking  aim,  for  he  was  standing  upon  the  second  seat  from  the 
orchestra  in  the  pit,  and  he  took  a  deliberate  aim  by  looking  down 
the  barrel,  as  a  man  usually  does  when  taking  aim.  On  his  appre- 
hension, among  other  expressions,  ho  said,  that  he  knew  perfectly 
well  that  his  life  was  forfeited ;  that  he  was  tired  of  life,  and  re- 
gretted nothing  but  the  fate  of  a  woman  who  was  his  wife,  and 
would  be  his  wife  a  few  days  longer,  he  supposed.  These  words  he 
spoke  calmly,  and  without  any  apparent  derangement ;  and  with 
equal  calmness  repeated  that  ho  was  tired  of  life,  and  said  that  his 
plan  was  to  get  rid  of  it  by  other  means  ;  he  did  not  intend  any 
thing  against  the  life  of  the  king  ;  he  knew  the  attempt  only  wonld 
answer  his  purpose."  These  facts  showed  not  only  that  he  knew 
right  from  wrong ;  not  only  that  he  knew  he  was  committing  a 
crime  against  the  law,  by  which  he  would  forfeit  his  life,  but  it  ex- 
hibited deliberation,  and  the  exercise  of  the  reasoning  faculty. 
Lord  KsKTOK  held,  that ''  as  the  prisoner  was  deranged  imme- 
diately before  the  offense  was  committed,  it  was  improbable  that  he 
had  recovered  his  senses  in  the  interim ;  and  although,  were  they 
to  run  into  nicety,  proof  might  be  demanded  of  his  insanity  at  the 
precise  moment  when  the  act  was  committed,  yet  there  being  no 
reason  for  believing  him  to  have  been  at  that  period  a  rational  and 
accountable  being,  he  ought  to  be  acquitted."  He  was  acquitted. 
This  celebrated  case  suggests  several  refiections,  by  which  we 
may  be  profited  in  the  administration  of  the  law.  The  first  is,  that 
the  workings  of  a  diseased  mind  are  so  variant,  that  it  is  difficult 
to  lay  down  an  absolute  rule  for  the  government  of  all  cases.  Each 
case  must  depend,  more  or  less,  on  its  own  particular  facts.  And 
such  is  the  language  of  the  adjudged  cases.  In  the  next  place,  the 
charge  to  the  jury  should  be  so  shaped  as  to  apply,  as  far  as  the 
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law  will  allow,  to  the  facts  of  the  case  on  trial.  Third,  that  calm- 
ness, indifference  to  results,  consciousness  of  the  moml  or  legal 
crimiDality  of  the  act,  with  connectedness  in  the  employment  of 
the  reasoning  faculty,  while  not  conclusive  evidence  of  sufficient 
sanicy  to  justify  criminal  punishment,  are  nevertheless  strong 
circumstances  tending  to  prove  legal  accountability. 

*n  HadfielfPs  case,  we  infer  from  the  language  of  the  court,  that 
he  would  have  been  adjudged  sane  and  accountable,  if  it  had  not 
been  shown  that  a  very  short  time  preceding  the  attempt  on  the 
Iciog's  life,  he  had  shown  unmistakable  symptoms  of  insanity.  So 
that  his  case  can  scarcely  be  classed  as  an  exception  to  the  rule, 
which  requires  the  insanity  which  excuses  to  be  proven  to  have 
existed  at  the  very  time  the  act  complained  of  was  committed.  The 
cool,  calm,  indifferent  conduct  of  the  prisoner,  his  consciousness 
<A  right  and  wrong,  were,  neither  nor  all  of  them,  evidences  which 
Lord  Ebn'tok  regarded  as  proving  insanity.  He  treated  them  as 
indicia  of  sanity,  to  be  overcome.  The  recent,  clearly  proved 
insanity  of  the  prisoner  caused  him  to  believe  that  in  that  case 
reason  had  not  reasserted  her  dominion.  From  it  he  inferred  the 
<X)ntinued  presence  of  insane  delusion,  when  the  causeless  and 
seemingly  unaccountable  attempt  was  made  on  the  life  of  the  king. 
So,  to  justify  the  inference  of  insanity  from  the  calmness  of  man- 
ner and  indifference  to  consequences  which  sometimes  mark  the 
<»nduct  of  the  man -slayer,  there  should  be  convincing  evidence  of 
previous  insanity  or  insane  delusions,  so  recent  as,  coupled  with 
the  causelessness  of  the  killing,  to  raise  the  presumption  that  the 
paroxysm  had  not  entirely  passed  away. 

The  doctrine  in  regard  to  partial  insanity,  asserted  by  the  English 
judges  in  McNaghten^s  case,  was  affirmed  in  a  very  able  opinion 
hj  Chief  Justice  Shaw,  in  Commonwealth  v.  Rogers,  7  Mete.  500. 
And  the  same  principle  is  asserted  by  Wharton  in  his  work  on 
Homicide^  §  506,  citing  many  authorities  in  support  of  it ;  and  in 
t  Greenl.  Ev.,  §  372.  See,  also,  Flanagan  y.  People,  52  N.  Y.  467  ; 
«.  c,  11  Am.  Rep.  731  ;  Spann  v.  Slale^  47  Ga.  663 ;  People  v.  Mc- 
Donett,  47  Cal.  Id^;  Blackburn  v.  ^tate,  23  Ohio  St.  146. 

There  is  a  species  of  mental  disorder,  a  good  deal  discussed  in 
modem  treatises,  sometimes  called  '* irresistible  impulse,"  ''moral 
insanity,"  and  perhaps  by  some  other  names.  If  by  these  terms  it  is 
meant  to  affirm  that  a  morbid  state  of  the  affections  or  passions,  or 
an  unsettling  of  the  moral  system,  the  mental  faculties  remaining 
Vol.  XXX7  — 4 
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meanwhile  in  a  normal,  sound  condition,  excuses  acts  otherwise 
oriminaly  we  are  not  inclined  to  assent  to  the  proposition.  The 
senses  and  mental  powers  remaining  unimpaired,  that  which  is 
sometimes  called  **  moral "  or  "  emotional  insanity,'*  savors  too 
much  of  a  seared  conscience  or  atrocious  wickedness,  to  be  enter- 
tained as  a  legal  defense.  Gibson,  G.  J.,  in  Commonwealth  v.  Mos- 
ler,  4  Barr,  264,  while  recognizing  the  existence  of  moral  or  homi- 
cidal insanity,  as  *'  consisting  of  an  irresistible  inclination  to  kill» 
or  to  commit  some  other  particular  offense/'  adds:  '*  There  may 
be  an  unseen  ligament  pressing  on  the  mind,  drawing  it  to  conse- 
quences which  it  sees  but  cannot  avoid,  and  placing  it  under  a  co- 
ercion, which,  while  its  results  are  clearly  perceived,  is  incapable 
of  resistance."  With  all  respect  for  the  great  jurist  who  uttered 
this  language,  we  submit  if  this  is  not  almost,  or  quite,  the  syno- 
nym of  that  highest  evidence  of  murderous  intent  known  to  the 
common  law  ;  a  heart  totally  depraved,  and  fatally  bent  on  mis- 
chief. Well  might  he  add:  ^^The  doctrine  which  acknowledges 
this  mania  is  dangerous  in  its  relations,  and  can  be  recognized,  only 
in  the  clearest  cases.  It  ought  to  be  shown  to  have  been  habitual, 
or  at  least,  to  have  evinced  itself  in  more  than  a  single  instance. 
The  frequency  of  this  constitutional  malady  is  fortunately  small : 
and  it  is  better  to  confine  it  within  the  strictest  limits.  If  juries 
were  to  allow  it  as  a  general  mojbive,  operating  in  cases  of  this  char- 
acter, its  recognition  would  destroy  social  order,  as  well  as  personal 
safety.  To  establish  it  as  a  justification  in  any. particular  case,  it  is 
necessary  to  show  by  clear  proof,  either  its  contemporaneous  existence 
evinced  by  present  circumstances,  or  the  existence  of  a  habitual 
tendency  developed  in  previous  cases,  becoming  in  itself  a  second 
nature."  What  is  meant  by  "evincing  itself  in  more  than  a  single 
instance,"  and  how  this  principle  would  work  in  administration,  we 
are  left  to  speculation.  Can  that  be  a  sound  legal  principle,  whose 
*  general  recognition  would  destroy  social  order,  as  well  as  personal 
safety '  ?  We  concur  with  Mr.  Wharton  (Hom.,  §  574),  that  mora) 
insanity,  which  consists  of  irresistible  impulse,  co-existing  with 
mental  sanity,  "  has  no  support  either  in  psychology  or  law." 

On  the  question  of  the  duty  and  measure  of  proof  on  questions  of 
insanity,  as  a  defense  in  a  criminal  trial,  some  rulings  have  been 
made  in  this  court  In  State  v.  Marler,  2  Ala.  43  (a  case  of  murder), 
the  Circuit  Court  had  charged  the  jury,  "if  the  facts  necessary  i» 
constitute  the  crime  of  murder  have  been  established  by  the  piiwf. 
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that  it  devolyed  upon  the  prisoner  to  prove  his  insanity  at  the  time 
of  the  commission  of  the  act ;  and  if  the  jury,  from  the  ^videneef, 
entertained  a  reasonable  doubt  of  the  prisoner's  insanity  at  the  time 
of  the  commission  of  the  act,  and  believed  also  that  it  would  be  mur- 
der in  him,  it  would  be  their  duty  to  find  him  guilty  of  murder.'^ 
The  court  had  been  requested  to  instruct  the  jury,  that  a  reasonable 
doubt  of  the  sanity  of  the  prisoner  required  his  acquital.  This 
court  (Orhokd,.  J.)  quoted  from  the  language  of  Mansfield,  C. 
J.,  in  Bellingham*s  case,  as  follows :  ^^  That  in  order  to  support 
8ach  a  defense,  it  ought  to  be  proved  by  the  most  distinct  and  un- 
qnestionable  evidence,  that  the  prisoner  was  incapable  of  judging 
between  right  and  wrong  ;  that  in  fact  it  must  be  proved  beyond 
all  doubt,  that  at  the  time  he  committed  the  act,  he  did  not:  con- 
sider that  murder  was  a  crime  against  the  laws  of  God  and  nature  , 
and  that  there  was  no  other  proof,  of  insanity,  which  would  excuse 
murder  or  any  other  crime."  .  Judge  Ormostd  added  : ''  These  opin« 
ions,  which  are  undoubted  law,  show  the  stringent  nature  of  the 
evidence,  by  which  insanity  tnust  be  proved,  to  be  an  excuse  for 
eriine. ;  but  !W6  do  not  understand  that  even  this  defense  must  be 
established  by  evidence  so  conclusive  in  ita  nature,  as  to  exclude  every 
other  hypothesis.  This  would  be  requiring  something  akin  to 
mathematical  proof,  of  which  tlie  subject  is  clearly  not  susceptible; 
but  the  jury,  must  be'  fully  satisfied  that  the  defense  is  made  out; 
beyond  the  reasonable  doubt  of  a  well-ordered  mind.  To  test  the 
ease  at  bar  by  these  principles,  the  court  was  moved  to  charge  the 
JQry>  <  that  if  they  entertained  any  reasonable  doubt  as  to  the  sanity 
of  the  prisonier,  they  must  acquit  him' ;  which  charge  the  court 
refused.  TJpon  the  principles  here  laid  down,  it  was  error  to  refuse 
this  charge.  ♦  *  ♦  It  would  have  been  highly  proper  that  tho 
court,  when  called  on  thus  to  charge,  should  have  explained  to  the 
jury  that  this  defense  was  required  to  be  made  out  by  strong,  clear 
and  convincing  proof  ;  and  guided  by  these  considerations,  if  they 
still  entertain  a  reasonable  doubt  of  the  sanity  of  tho  prisoner,  it 
was  their  duty  to  acquit'' 

We  confess  ourselves  unable  to  reconcile  the  two  propositions  of 
this  chai^.  Under  the  one  the  defense  of  insanity  is  required  to 
be  made  out  by  strong,  clear  and  convincing  proof;  under  the  other 
the  evidence  is  sufiScient  if  it  generates  a  reasonable  doubt.  If 
reasonable  doubt  of  the  existence  of  a  fact  is  equivalent  to  strong, 
clear  and  convincing  proof  of  its  existence,  then  the  charge  can  be 
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reconciled  and  understood.  With  every  respect  for  the  able  jnrist 
by  whom  this  opinion  was  delivered,  we  fear  its  tendency  would 
be  to  confuse  and  mislead  the  jury.  CoLLiBRy  G.  J.,  dissented, 
saying :  *^  A  reasonable  doubt  whether  the  accused  was  sane  would 
not  authorize  his  acquittal  There  must  be  a  preponderance  of 
proof  to  show  insanity  to  authorize  a  verdict  of  not  guilty  for  that 
cause." 

In  the  ease  of  State  v.  Bnnyeoy  5  Ala.  241,  the  same  judges  pre- 
siding, on  the  question  of  insanity  as  a  defense,  the  Circuit  Court 
had  charged  the  jury  that  '^  the  prisoner  was  bound  to  make  oat 
by  testimony,  beyond  all  reasonable  doubt,  that  he  was  insane  at 
the  time  the  act  was  committed,  by  proof  clear,  strong  and  con- 
vincing ;  and  if  upon  the  testimony  the  jury  should  entertain  no 
reasonable  doubt  of  the  defendant's  sanity,  they  should  find  him 
guilty."  It  will  be  observed  that  in  this  case  the  rule  laid  down  by 
the  Circuit  Court  as  to  the  measure  of  proof  of  insanity  required  ol 
the  prisoner  was  that  it  should  be  shown  beyond  all  reasonable 
doubt,  and  to  this  the  court  added:  ''If  the  jury  entertained  no 
reasonable  doubt  of  the  prisoner's  sanity  they  should  find  him 
guilty."  This  court  in  commenting  on  this  charge,  said:  ''The 
objection  to  the  charge  cannot  avail  the  prisoner,  as  it  is  in  strict 
accordance  with  the  rule  declared  in  Marhr^s  case.  *  ♦  *  The 
prisoner  then  was  bound  to  make  out  by  testimony  beyond  all 
reasonable  doubt  that  he  was  insane  at  the  time  the  act  was  com- 
mitted, by  proof  strong,  clear  and  convincing.  ♦  ♦  ♦  The 
charge,  it  is  true,  is  in  the  negative  —  that  if  the  jury  had  no  reason- 
able doubt  of  the  sanity  of  the  prisoner  he  should  be  convicted. 
This,  as  it  seems  to  us,  is  precisely  equivalent  to  a  charge  that  if  a 
reasonable  doubt  of  his  sanity  was  entertained  the  jury  should 
acquit."  This  charge,  then,  as  construed  by  this  court,  and  its  cor- 
rectness affirmed,  reasserts  the  two  propositions  which  we  have  said 
above  we  cannot  reconcile.  It  goes  even  further,  and  affirms  that 
insanity  as  a  defense  must  be  proved  beyond  a  reasonable  doubt, 
and  then  adds,  if  the  testimony  generates  a  doubt  of  its  existence 
this  is  sufficient.  Rules  of  law  ought  not  to  be  so  declared  as  to 
leave  the  mind  bewildered  in  their  attempted  solution.  Instructions 
to  juries  should  be  clear  and  freed  from  ambiguity. 

In  McAllister  v.  State^  17  Ala.  434,  this  court,  Dargak,  G.  J., 
delivering  the  opinion,  said:  ''  When  the  plea  of  insanity  is  inters 
posed  to  protect  one  from  the  legal  consequences  of  an  act  ^icb 
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amoanto  to  a  crimen  to  render  the  defense  available  the  evidence 
most  be  such  as  to  convince  the  minds  of  the  jury  that  at  the  time 
the  act*  was  done  the  accused  was  not  conscious  that  in  doing  the 
particular  act  he  was  committing  a  crime  against  the  laws  of  Ood 
and  his  country.  If  he  knew  right  from  wrong  and  knew  that  he 
was  violating  the  law,  he  is  then  guilty,  for  it  is  this  conscious 
knowledge,  connected  with  the  act,  that  constitutes  the  crime." 
We  feel  at  liberty  to  affirm  that  the  question  of  the  measure  of 
proof  on  the  defense  of  insanity  is  not  settled  in  this  court. 

Much  has  been  written,  and  there  is  mnch  hypercnticism  in  the 
discussion  of  the  propositions  that  in  criminal  prosecutions  the 
onus  is  never  shifted,  and  that  the  presumption  of  innocence 
accompanies  the  prisoner  through  all  the  stages  of  his  trial.  These 
are  valuable  canons  of  the  law,  but  like  most  other  general  rules 
are  subject  to  some  moditications  in  their  application,  the  observ- 
ance of  which  is  essential  to  the  good  order  and  well-being  of 
society.  Murder  at  common  law  is  made  up  of  two  ingredients, 
the  act  and  the  intent.  All  men  are  presumed  to  intend  the  natu- 
ral result  of  their  voluntary  acts.  The  voluntary  eipployment  of  a 
deadly  weapon*  lying  in  wait,  the  administration  of  poison,  each 
supplies  the  presumption  which  unexplained  is  proof  of  the  intent 
or  malice  aforethought  which  stamps  the  homicide  as  murder. 
Proof  of  the  killing  and  the  manner  of  it  accomplishes  the  purpose 
of  establishing  the  factum  or  act,  and  the  felonious  intent  or 
formed  design  with  which  it  is  done,  unless  in  the  testimony 
which  proves  the  act,  or  in  some  other  proof,  the  offense  is  extenu- 
ated or  excused.  The  common-law  definition  of  murder  declares 
that  the  malice  which  characterizes  its  bad  eminence  may  be  im- 
plied as  well  as  expressed.  So  one  found  in  possession  of  goods 
proven  to  have  been  recently  stolen  is  presumed  to  be  the  thief 
until  explanation  of  his  possession  is  given.  Many  statutes  which 
create  offenses  out  of  certain  acts,  unless  certain  conditions  exist,  cast 
on  the  accused  the  duty  of  excusing  himself  by  proof  of  the  required 
conditions.  In  this  class  are  the  offenses  of  carrying  deadly  weapons 
concealed  about  the  person  and  retailing  spirituous  liquors  without 
license.  So  then  there  are  cases  in  the  law  where  one  material  ele- 
ment of  a  crime  is  inferred  from  the  proof  which  establishes  the  other, 
if  there  be  before  the  jury  only  the  testimony  which  establishes 
that  other  fact  We  imagine,  also,  there  is  a  distinction  and  a  dif* 
ference  between  the  constituent  facts  which  make  up  a  given  crime 
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-^  murder,  for  example — and  which  facts  are  common  to  every 
case  within  the  class,  and  those  occasional,  or  exceptional  questions 
of  fact,  which  do  not  necessarily  belong  to  the  class,  but  toay  be 
termed  the  accidents  of  the  case.  That  a  reasonable  creatnre  in 
being  was  killed  ;  that  the  prisoner  on  trial  was  the  agent  or  man- 
slayer,  and  that  he  did  the  act  with  malice  aforethought,  expressor 
implied,  are  facts  necessary  to  be  shown  in  e^ery  successful  prose* 
cution  for  murder.  To  this  extent,  and  to  each  of  these  constituent, 
indispensable  elements,  the  burden  rests  with  the  State  to  prove 
their  existence,  beyond  a  reasonable  doubt.  The  presumption  of 
innocence,  in  which  all  men  are  primarily  panoplied,  follows,  and 
guards  them  through  all  the  stages  of  the  trial,  until  these  uni- 
formly constituent  facts  are  established.  The  law,  in  its  firm  yet 
conservative  morality,  declares  that  all  men,  who  have  attained  to 
years  of  discretion,  are  presumed  to  be  of  sound  mind ;  and  with- 
out any  proof  of  that  fact,  resting  securely  in  the  presumption  of 
sanity,  it  adjudges  the  offender  shall  suffer  its  penalties.  Bat 
there  are  persons  of  mature  years,  whose  minds  are  so  diseased,  as 
that  they  are  incapable  of  discriminating  between  right  and  wronig; 
and  this  defense  is  set  up  in  avoidance  of  the  facts  which  other- 
wise stamp  the  prisoner  as  a  murderer.  We  here  enter  the  field  of 
the  exceptional,  the  accidental ;  and  inasmuch  as  the  law  presumes 
sanity,  that  presumption,  like  that  of  innocence,  should  prevail 
throughout  the  trial,  until  it  is  overcome.  And  whether  the  evU 
dence  of  insanity  arise  out  of  the  testimony  which  proves  the  homi^ 
cide,  or  is  Bihovfn  aliunde^  reason  and  analogy  alike  declare  it  is  in« 
sufficient,  until  it  overturns  the  presumption  of  sanity. 

In  Commofiwealth  v.  Eddyy  7  Gray,  583,  the  court  said  :  **The 
burden  is  on  the  Commonwealth  to  prove  all  that  is  necessary  to 
constitute  the  crime  of  murder.  And  as  that  crime  Can  be  committed 
only  by  a  reasonable  being — a  person  of  sane  mind  —  the  burden  is  on 
the  Commonwealth  to  prove  that  the  defendant  was  of  sane  mind 
when  he  committed  the  act  of  killing.  But  it  is -a  presumption  of  law 
that  all  men  are  of  sane  mind;  and  that  presumption  sustains  the  bar- 
den  of  proof,  unless  it  is  rebutted  and  overcome  by  satisfactory  evi<* 
dence  to  the  contrary.  In  order  to  overcome  this  presumption  of  law, 
and  shield  the  defendant  from  legal  responsibility,  the  burden  is  on 
him  to  prove  to  the  satisfaction  of  the  jury,  by  a  preponderance  ol 
the  whole  evidence  in  the  case,  that  at  the  time  of  oommittmg  tho 
homicide  he  was  not  of  sane  mind." 
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PeDDsjlvania  stands  unmistakably  committed  to  the  same,  doc* 
trine.  Ortwein  t.  OommonweaUhy  76  Pehn.  St  414  ;  s..g.,  28  Am. 
Sep.  420.  The  opinion  is  both  able  and  philosophic.  Says  Aokew, 
C.  J. :  **  Insanity  is  a  defense. .  It  presupposes  the  proof  of  the 
bets  which  constitute  a  legal  crimen  and  is  set  up  in  ayoidance  of 
punishment.  Keeping  in  mind,  then^  that  an  act  of.  willful  and 
malicious  killing  has  been  proved,  and  requires  a  verdict  of  mur* 
der,  the  prisoner,  as  a  defense,  avers  that  he  was  of  unsound  mind 
at  the  time  of  the  killing*  \  and  incapable  of  controlling  his  will^ 
and  therefore  that  he  is  not  legally  responsible  for  his  act.    *    * 

*  Soundness  of  mind  is  the  natural  and  normal  condition  of 
men,  and  is  necessarily  presumed ;  not  only  because  the  fact  is 
^nerally  so,  but  because  a  contrary  presumption  would  be  fatal  to 
the  interests  of  society.  No  one  can  justly  claim  irresponsibility 
for  his  act  contrary  to  the  known  nature  of  the  race  of  which  ho  is 
one.  He  must  be  treated  and  be  adjudged  to  be  a  reasonable  being, 
until  a  fact  so  abnormal  as  a  want  of  reason  positively  appears.  It 
13  therefore  not  unjust  to  him,  that  he  should  be  so  conclusively 
presumed  to  be,  until  the  contrary  is  made  to  appear  on  his  behalf. 
To  be  made  so  to  appear  to  the  tribunal  determining  the  fact,  the 
evidence  of  it  must  be  satisfactory,  and  not  merely  doubtful,  as 
nothing  less  than  satisfaction  can  determine  a  reasonable  mind  to 
beheve  a  fact  contrary  to  the  course  of  nature."  To  the  same  effect 
are  SkUe  v.  Stnilhy  53  Mo.  267 ;  People  v.  McDonnell,  47  Cal.  134 ; 
SiaU  V.  Lawrence,  57  Me.  574;  Leoffmr  v.  State,  10  Ohio  St.  599  ; 
State  V.  Starling,  6  Jones  (N.  C),  366 ;  State  v.  Felter,  32  Iowa, 
50;  McKenzie  v.  State,  26  Ark.  332;  WharL  on  Hom.,  §  665;  2 
Greenl.  Et.,  §  373.  Mr.  Wharton,  in  his  work  on  Homicide,  §  666, 
classes  New  York  among  the  States  that  hold  insanity  is  a  defense, 
the  affirmative  proof  of  which  rests  with  the  defendant.  The  ques* 
tion,  we  think,  is  somewhat  unsettled  there.  Flantgan  v.  People, 
52  N.  Y.  467;  s.  c,  11  Am.  Rep.  731. 

There  are  respectable  authorities  to  the  contrary,  but  we  decline 
to  follow  them.  We  hold,  then,  that  insanity  is  a  defense  which 
must  be  proven  to  the  satisfaction  of  the  jury,  by  that  measure  of 
proof  which  is  required  m  civil  causes;  and  a  reasonable  doubt  o{ 
sanity,  raised  by  all  the  evidence,  does  not  authorize  an  acquittal. 
The  doctrine  we  have  been  combating  is,  we  thmk,  purely  Ameri* 
can ;  and  we  regard  it  as  an  erroneous  application  of  the  principle 
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of  presumed  innocence.  One  disputable  presumption  should  not 
be  allowed  to  override  and  annihilate  another. 

Under  the  rules  above  declared,  the  entire  affinnative  charge  of 
the  Circuit  Court  is  free  from  error.  Of  the  charges  asked  by 
defendant,  those  numbered  1,  2  and  3  were  abstract,  there  being  no 
evidence  to  support  them  ;  those  numbered  4,  5,  6,  10,  11,  12,  13, 
were  all  rightly  refused,  under  the  principles  we  have  declared 
above;  charges  6,  7  and  8  were  calculated  to  mislead  the  jury,  if 
they  were  not  abstract,  and  were  rightly  refused ;  the  two  charges 
given  at  the  instance  of  the  prosecution  are  free  from  error  ;  and 
the  judgment  of  the  Circuit  Court  must  be  affirmed. 

It  is  therefore  ordered  and  adjudged  that  on  Friday  the  eleventh 
day  of  June,  1880,  the  sheriff  of  Talladega  county  execute  the 
sentence  of  the  law,  by  hanging  the  said  George  Boswell  by  the 

neck  until  he  is  dead. 

Judgfnent  affirmed. 
Brickbll,  G.  J.,  dissenting. 

KoTB  Br  TBI  Rbportbr.  <>See  contra,  Quetig  v.  State^  66  Ind.  M;  8  c,  88  Am.  Hep.  W. 
In  Webb  v.  St<Ue^  9  Tex.  Ct.  App.  490,  the  same  doctrine  was  announced  as  in  the  princi- 
pal case.  Hurt,  J.,  dissenting.    The  court  said : 

**  The  most  formidable  question  in  the  case  under  consideration  grows  out  of  the  refnaal 
of  the  court  to  give  in  charge  to  the  Jury  a  special  instruction  requested,  as  follows:  *  That 
if  the  Jury  entertain  a  reasonable  doubt  of  the  sanity  of  the  accused  at  the  time  he  shot 
Charles  Foster,  they  should  acquit  him.'  Upon  the  issue  of  sanity  and  insanity  the  gen- 
eral charge  given  followed  almost  literally  the  law  as  enunciated  in  Webb  v.  SteUe^  5  T6z. 
Ct.  App.  596,  and  which  was  but  a  reproduction  of  the  doctrine  upon  that  subject  as 
declared  In  2  Greenl.  on  Ev.,  (§  378, 878  After  making  an  appropriate  application  of  these 
rules  of  law  to  the  facts,  the  jury  were  further  charged :  '  It  is  your  province  to  determine 
from  all  the  evidence  in  the  case  whether  the  defendant  was  sane  or  insane.  Eveiy  defend- 
ant  in  a  criminal  case  is  presumed  to  be  innocent  until  his  guilt  is  established  by  legal  evi- 
dence, beyond  any  reasonable  doubt,  and  in  case  of  a  reasonable  doubt  as  to  his  guilt  he  Is 
entitled  to  be  acquitted.  Therefore,  if  you  have  any  reasonable  doubt  of  the  guilt  of  the 
defendant,  under  the  evidence  in  the  case  and  the  law  as  herein  given  you,  you  wUl  acquit 
him.*  Here  it  will  be  seen  that  the  court  had  charged  the  reasonable  doubt  fully  with 
regard  to  the  whole  case  made  by  the  evidence.  Was  the  defendant  entitled  to,  and  was- 
it  incumbent  upon  the  court  to  further  charge,  in  addition,  the  reasonable  doubt  specially 
with  regard  to  the  issue  of  his  sanity? 

''  In  this  State  this  question  has  never  heretofore,  so  far  as  we  are  aware,  been  directly 
adjudicated.  If  we  look  to  the  English  decisions,  or  the  decisions  of  the  other  State  courts, 
we  find  much  contrariety  of  opinion  upon  the  sulUect,  some  courts  holding  that  the  bui^ 
den  of  proving  his  Insanity  rests  upon  the  defendant  who  interposes  It,  and  that  he  Is  In 
duty  bound  to  establish  it  as  an  independent  fact,  beyond  all  reasonable  doubt ;  others 
hold  that  the  fact  must  be  established  by  defendant,  but  need  only  be  shown  by  a  prepon- 
derance of  evidence,  as  In  civil  cases,  sufficient  to  overcome  the  presumption  of  sanity,  and 
not  necessarily  to  the  exclusion  of  the  reasonable  doubt :  whilst  others  again  —  and  these 
may  be  classed  as  of  the  modem  or  progressive  school  —  insist  that  inasmuch  as  the  burden 
of  proof  never  shifts  from  the  State  In  any  Cklmlnal  case,  but  rests  upon  her  to  establish 
every  element  necessary  to  constitute  the  cricse  alleged,  and  inasmuch  as  the  question  of 
a  defendant's  sanity  enters  into  anf*  <  ^^ids  to  vv\jtrovert  the  most  important  constltoent  of 
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crime,— to  wit,  the  criminal  intent^—  that  therefore  the  State  must  affirmatively  establish 
the  fact  of  sanity  beyond  a  reaaonable  doubt.  Those  curious  to  investigate  these  different 
theories,  and  the  grounds  upon  which  they  rest,  will  find  the  authorities  collated  and  di^i- 
cuMsd  in  B/ward  ▼.  Slate,  and  the  editor's  notes  to  the  case  (1  Morris  Cr.  Gas.  818).  and  in 
< Ksh.  (Mm.  Proc  (9d  ed. ).  (| 669  to 073,  inclusive.    Whart.  Cr.  Ev.  (8th  ed.),  (  33S  <s<  tuq. 

'•  Our  own  State,  in  the  plenitude  of  her  mercy  and  humanity,  following  the  generouK 
dirtateeof  all  human  and  divine  law,  declares  that  *■  no  act  done  in  a  state  of  insanity  can 
be  punUhed  as  an  offen«e '  (Penal  Code,  art.  39).  and  in  the  definition  of  murder  provides 
iliat  it  must  be  the  act  of  one  *  of  sound  memory  and  discretion  *  These  two  principles 
are,  however,  subordinate  to  another,  which  is  a  postulate  in  estimating  all  human  action 
htxn  a  legal  stand-poiiit,  and  that  is  that  every  man  is  presumed  to  be  sane  until  the  con- 
trary is  made  to  appear.  This  presumption  of  sanity  is  one  of  the  maxims  of  the  law. 
To  such  an  extent  is  it  indulged,  even  in  cases  of  murder,  that  '  the  indictment  makes  no 
mention  that  the  accused  is  of  sound  mind,  even  when  drawn  on  a  statute  which  has  the 
vords  '«ir  sound  memory  and  discretion.'  For  though  sanity  is  essential  to  crime,  it  is 
KiiiBciently  charged  in  the  allegation  of  the  criminal  act,  being  the  prima  facie  condition 
of  roaaldnd.'  3  Bish.  Cr.  Proc.  (3d  ed.),  §  669.  And  so  also  *  the  authorities  agree,  and 
properiy.  that  in  some  way  the  presumption  of  sanity  attends  the  proven  acts  of  the  pris* 
oner,  operating  with  sufficient  force  to  create  against  him  a  prima  facie  case/  Id.,  {  678. 
Such  a  case  Is  more  than  prima  faeie ;  it  is  a  positive  case. 

"  To  OS  it  appears  needless  to  dispute  as  to  how  or  in  what  manner  this  presumption  is 
to  be  rebutted  and  overcome.  It  is  self-evident  that  if  no  issue  at  all  of  sanity  Is  raised  by 
the  evidence  introduced  by  the  State,  nor  by  that  produced  in  behalf  of  the  defendant, 
then  the  positive  case  (prima  facUt  as  it  is  called  by  Mr.  Bishop)  established  by  the  Stat^ 
should  and  will  rightfully  carry  conviction  with  it  by  virtue  of  the  presumption.  But  if, 
beyond  this  presumption  of  sanity ,->  if  beyond  the  positive,  not  alone  prima  faeie^  case 
attending  the  proven  acts  constituting  the  crime,—  it  still  devolves  upon  the  State  to  show 
affirmatively  the  existence  of  sanity  beyond  a  reasonable  doubt,  then  It  seems  to  us  that  It 
naoesBarily  follows  that  this  proof  must  be  made  in  all  cases,  irrespective  of  whether  the 
mnt*  grows  out  of  the  evidence  or  not,  and  consequently  that  the  virtue  of  the  presump- 
tion becomes  a  delusion,  and  a  pfima  facie  case  without  this  proof  an  utter  impossibility. 
The  folly  of  such  an  argument  is  its  own  most  appropriate  answer. 

"Suppose,  however,  that  the  sanity  of  the  defendant  does  become  a  question.—  whether 
from  the  evidence  of  the  State  or  that  adduced  by  (he  defendant, — should  the  State  show 
the  sanity  or  the  defendant  the  insanity  beyond  a  reasonable  doubt  f  Admit,  for  the  sake 
ot  the  argument,  that  the  duty  devolves  upon  the  State ;  how  Is  the  Judge  to  change  fully 
th»  law  applicable  to  the  subject  i  In  terse,  plain,  and  comprehensive  terms  he  could  not, 
periiaps.  better  express  it  than  in  the  following  language,  viz.  :  *The  law  presumes  every 
man  to  be  sane  until  his  sanity  is  established  beyond  a  reasonable  doubt*  This,  it  may  be 
said,  is  an  abeurdlty .  Qrant  it,  and  yet  the  absurdity  will  rest  where  it  properly  belongs, 
with  those  maintaining  the  proposition  that  the  State  shall  prove  sanity  beyond  a  reasona- 
Me  doubt. 

"We  do  'not  deem  it  necessary  or  incumbent  upon  us  to  unravel  or  attempt  to  answer 
the  misty  maaes  and  the  metaphysical  disquisitions  indulged  in  by  the  opposing  theorists 
about  sanity  being]  essential  to  criminal  intent,  and  criminal  intent  being  essential  to 
pnnidiable  crime,  nor  their  equally  abstruse  and  obscure  views  as  to  which  side  has  the 
bordea  of  proof  when  the  sanity  of  the  defendant,  from  whatever  cause,  acquires  a  status 
in  the  case.  The  attempt  would  be  as  useless  as  profitless.  In  our  view  of  the  question. 
We  are  free  to  admit  that  the  defendant  is  not  bound  to  plead  his  Insanity  specially ,  nor 
that  he  may  not  show  it  under  *'  a  plea  of  not  guilty.  *  Still,  this  does  not  settle  it  that  the 
burden  of  proof  is  either  on  the  State  or  the  defendant.  Until  the  legislature  definitely 
dedarea  a  mle,  the  question  will  still,  perhaps,  remain  In  doubt  as  to  where  the  burden  of 
proof  rests.  We  think  it  is  unnecessary  that  we  should  determine  it.  Oftentimes  It  occurs 
in  law,  as  In  ordinary  human  transacdons,  that  between  opposing  theories  and  opiniona 
there  la  a  middle  ground,  which,  once  attained,  will  lead  to  safe  and  satisfactory  results. 
*  In  medio  tuttstimuM  ibis.'  And  so.  In  our  opinion.  In  regard  to  this  question  of  sanity  in. 
criarinal  cases.  Mr.  Bishop  states  this  middle  ground.  He  says :  *  The  doctrine  of  prin- 
dpie,  i—tainH  by  a  large  part  of  our  <x>urts  and  raptdly  becoming  general.  Is  that  as  the 
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pleadings  inform  us,  insanity  is  not  an  issue  by  Itself,  to  be  passed  on  separately  fkom  Um 
other  issues,  but  like  any  other  matter  in  rebuttal,  it  Is  Involved  in  the  plea  of  not  guilty, 
upon  which  the  burden  of  proof  is  on  the  prosecuting  povrer ;  the  juxy  to  convict  or  not* 
according  as,  on  the  whole  showing,  they  are  satisfied  or  not,  b^ond  a  reasonable  doubt, 
of  the  defendant's  guUt.*  2  Bish.  Cr.  Proc.,  §  673.  And  Mr.  Wharton  says :  *  At  the  sun* 
time,  if  the  defense  goes  to  ne^ive  malice,  and  malice  is  an  essential  part  of  the  case  of 
the  prosecution,  then,  If  on  the  whole  evidence  there  be  a  reasonable  doubt  as  to  malioe. 
there  should  be  an  acquittal.    Whart.  Cr.  Ev.,  1 385. 

"It  is  a  noticeable  fact  that  those  who  insist  that  the  doctrine  of  reasonable  doubt  ap- 
plies to  the  question  of  sanity,  because  Insanity  is  an  attack  upon  the  integrity  of  the  crim 
Inal  intent  which  the  State  is  always  bound  to  show  affirmatively,  are  also  forced  Into  the 
position  that  It  is  not  a  distinct  substantive  issue  upon  which  the  defendant  has  the  burden 
of  proof.  In  other  words,  they  claim  'that  it  is  a  part  and  parcel  of  the  whole  caae  made 
by  the  State;  one  which  she  is  bound  to  establish  beyond  a  reasonable  doubt,  and  one 
which,  when  she  has  established  It  on  the  whole  case  beyond  a  reasonable  doulm  is  not  snf- 
llcient,  because  she  has  not  established  it  besrond  a  reasonable  doubt  when  applied  to  the 
question  of  sanity  separately  and  alone.  The  inconsistency  is  in  giving  to  a  part  a  proml- 
nence  sufficient  to  defeat  the  whole  of  which  it  is  but  a  part,  and  in  insisting  thata  part 
shall  control  the  whole.  Instead  of  being  only  considered  with  and  included  In  it.  It  will 
not  do  to  say  that  the  reasonable  doubt,  independent  of  the  whole  case,  apfdies  and  must 
be  given  to  each  and  every  element  going  to  make  up  the  corpuM  of  the  erima,  and  fUling 
to  do  so,  that  the  chaige  would  be  Insufficient ;  because  such  a  rule  would  lead  to  unneces* 
saiy  and  perhaps  Interminable  confusion,  and  in  a  case  of  circumstantial  evidence,  for 
instanoe,  it  would  be  necessary  to  charge  it  with  reference  to  each  iadatod  Caot  In  achaln 
of  facts  essential  to  the  existence  of  the  main  fact.  No  one,  we  suppose,  will  contend  that 
this  is  requisite.  Speaking  of  the  defense  of  an  aUbit  In  the  caae  of  Walker  \ .  State,  Chief 
Justice  RoBsaTs  says :  *It  is  not  a  defense  at  all.  In  any  other  sense  than  as  rebatlingevi- 
dence  tending  to  disprove  the  fact  alleged  in  the  indictment,  that  Walker  killed  BuUer,  the 
burden  of  proving  which  allegation  rests  on  the  State  throughout  the  whole  trial.*  And 
again:  *Theruleof  law  is  that  such  evidence  of  an  o^fM  should  only  be  of  such  weiglit  as 
to  produce  upon  the  minds  of  the  Jury  a  reasonable  doubt  of  the  fact  affirmed  by  the  States 
that  Walker  was  the  man  who  shot  Butler.'  42  Tex.  360.  In  the  case  at  bar,  the  evideaoe 
of  Insanity  was  no  defense,  save  as  it  tended  to  rebut  or  destroy  the  criminal  intent  with 
which  Webb  shot  and  killed  Foster,  and  it  should  only  be  given  such  weight  as  would  pto- 
duoe  upon  the  minds  of  the  Jury  a  reasonable  doubt,  not  of  Webb's  sanity,  but  of  the  fact 
affirmed  by  the  State,  which  was  that  Webb  killed  Foster  with  criminal  intent^  and  under 
eiroumstances  constituting  the  crime  murder. " 

HuBT,  J.,  dissenting,  referred  to  Ids  opinion  in  King  v.  State,  7  Tex.  Ct.  App.  616.  He 
there  said:  **  When  the  plea  of  insanity  is  interposed,  is  the  burden  of  proof  on  the  State 
to  show  sanity,  or  is  it  on  the  defendant  to  prove  insanity?  Brush  flrom  this  qoeetlon  the 
dust  of  ancient  days,  separate  it  from  its  old  companions,  and  its  solution  is  perfectly 
simple.  Before  entering  upon  an  analysis  of  this  subject  permit  us  to  allude  to  some  very 
strange  and  inconsistent  expressions  used  by  the  learned  Judges  in  treating  of  this  queatiOB. 
The  following  are  of  the  number  alluded  to:  *  As  intanity  exeuae$  the  eommisHwi  of  eriaM, 
on  the  ground  that  the  actor  is  not  a  responsible  being,*  etc.  *The  onvg  of  proving  the 
defense  of  insanity,  or.  In  the  case  of  lunacy,  of  showing  that  the  ojfenae  waa  coounlttsd 
when  the  prisoner  was  in  a  state  of  lunacy,  lies  upon  the  prisoner.  *It  is  rather  In  the 
nature  of  a  plea  to  the  juriedietUm,  or  a  motion  to  change  the  venue.  The  defendant^ 
through  his  counsel  and  fHends,  comes  In  and  says  that  he  is  not  amenable  to  penal  iurl»> 
diction.*  A  very  respectable  volume  could  be  made  of  such  remarks,  but  those  dted  wHI 
suffice  for  our  purpose. 

*'  Let  us  take  a  steady  look  for  a  moment  at  these  propositions.  For  example,  take  the 
llrst.  What  sane  mind  can  comprehend  the  possibility  of  a  crime  being  committed  b?  an 
intone  person  ?  If  the  prisoner  is  tneane  there  Is  no  crime.  If  there  be  crime  there  is  no 
inaanttff.  Insanity  cannot  exeiue  crime,  fR>m  the  fact  that  if  insane  there  is  no  crime  to 
beexeuBtd,  These  observations  apply  to  the  second.  Now  to  the  third:  *Flea  In  ilia 
nature  of  a  plea  to  the  JurisdiotioiL*  This  plea  never  draws  In  issue  the  duitt  of  the  prla- 
Underthla  plea  sanity  or  taisaiiity  tootdd  be  the  isme  separate  and  independaat 
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fkom  the  question  of  guilt  to  be  detennined.  But  the  court  ha»  jurtadietion  of  the  crimt 
if  aqy  has  been  oommitted ;  and  how  are  we  to  seyer  the  one  from  the  otherf  ShaU  we 
lint  ti7  the  qoettion  of  sanity  and  then  that  of  guilt?  Not  fio,  for  on  the  threshold  we  are 
sKt  with  the  fact  that  under  the  plea  of  not  guilty  evidence  on  the  question  of  sanity  can 
beintrodiioed.  Behold  what  darkness  and  confusion  surround  the  question  of  sanity!  a 
sol^jBCt  around  which  gather  more  vagaries  and  Inconsistencies  than  Infest  any  other  quee- 
cioBtD  the  whole  range  of  criminal  Jurisprudence. 

**  But  what  shall  be  said  upon  the  proposition  that  the  plea  is-  *  In  the  nature  of  a  motion 
todisage  the  venue? '  If  there  Is  the  faintest,  the  most  remote  analogy  existing  between 
Uw  plea  and  a  motion  to  change  the  venue  of  a  case,  we  frankly  confess  our  inability  to 
Inoeit.  We  had  thought  the  object  of  a  motion  to  change  the  venue  was  to  remove  a 
OMBe  than  the  county  in  which  the  indictment  was  found  to  some  other  one  for  trial,  and 
that  the  grocmd  of  removal  was  based  upon  the  fact  that  an  impartial  trial  could  not  be 
ksd  in  the  proper  county  — that  in  which  the  InJictment  was  found.  To  what  court  or 
eoonty  shall  It  be  taken?  WQl  not  the  same  reasons  for  the  change  be  found  in  the  court 
cr  county  to  which  it  is  transferred?  Most  unquestionably  they  vrlll.  These  conclusions 
Wng  true,  the  case  could  only  find  a  court  of  last  resort  in  the  tribunal  of  heaven.  This 
would  defeat  the  ends  of  human  justice,  since  the  primal  idea  upon  which  it  is  based  car- 
ilSB  with  it  the  further  idea  of  human  expiation  for  human  wrong. 

"These  strange  and  inconsistent  expressions  which  we  And  in  the  writings  of  eminent 
teztauthors  are  the  legitimate  offspring  of  fundamental  error  which  underlies  their  treat- 
ment of  this  entire  subject,  and  we  merely  allude  to  them  here  to  intensl^  and  conoen- 
toate  attentlofi  upon  this  parent  error,  from  whose  fruitful  loins  have  sprung  all  of  these 
m-eonsidered  statements  upon  this  question  of  sanity.  In  Jurisprudence  nothing  can  be 
iBore  valuable  than  terse  statements  of  principle.  On  the  other  hand,  hastily  conceived 
aod  unhappily  worded  enunciations  not  Infrequently  open  the  flood-gates  of  litigation, 
wtlh  its  vast  attendant  expense,  and  lead  to  Judicial  murder  under  all  the  forms  and 
soiemnities  of  the  law. 

**  The  UBacf  ot  this  fundamental  error  can  be  made  more  fully  to  appear  b^  comparing 
two  pfoposltioas: 

*'L  fiamiv to on<nAermt,<titritisfe element 0/  er<me. 

**t.  Ssnilj  is  not  an  inherent  and  Intiiusic  element,  but  Is  extrinsic  and  independent  of 
thecrfmeb 

**  The  last  proposition  contains  a  monstrous  fallacy,  the  fruits  of  which  are  visible  In  so 
many  of  the  text-books,  and  which  are  followed  out  In  many  of  the  enunciations  in  the 
adjudicated  cases  If  mxnUy  is  an  inhererU  element  of  crime,  no  well-ordered  mind  can 
stop  abort  of  the  conclusion  that  the  State  must  carry  its  burden  and  prove  It.  Feeling 
Ihe  force  of  this,  writers  have  treated  it  as  an  extrinsic  matter,  separate  and  distinct  from 
the  question  of  guilt,  and  hence  thoee  strange  and  Incomprehensible  expressions  above 
nf^rrsdto. 

**  Let  us  pay  our  respects  to  this  last  proposition,  and  see  If  from  a  bare  touch  it  will  not 
erunble  to  dust.  *  SctnUf  is  exfrfnsie.*  Therefore  the  prisoner  is  to  be  tried  for  the  act, 
and  thequestion  of  intent  or  maltee  Is  not  drawn  In  issue.  This  for  the  simple  reason  that 
aa  issue  formed  upon  the  question  of  Intent  or  malice  irresistibly  includes  that  of  sanity; 
for  there  can  be  no  intent  or  maXiee  without  9anity.  Therefore  It  follows  from  this  erro- 
iiwaition  that  the  Jury,  in  viewing  the  act  sought  to  be  punished,  must  strip  it  of  the 
i  which  prompted  it,  and  look  alone  to  the  act.    To  this  we  enter  our  solemn  protest. 

**  We  now  invite  attention  to  what  we  believe  to  be  the  true  position,  which  Is  that  aanitp 
tooit  Mberenf ,  Infrfntie,  and  nMomry  element  of  crime.  Is  this  a  correct  proposition  ? 
Is  It  not  a  self-evident  proposition  ?  If  nmrder  can  be  oonunltted  without  intent  or  malice, 
then  the  proposition  Is  fUse ;  If  not.  It  Is  true.  But  we  do  know,  if  It  be  possible  to  know 
any  tUog,  that,  to  oonstitnte  murder,  the  act  of  killing  must  be  attended  not  only  with  the 
lateBt  to  km,  but  witn  malice;  and  we  also  know,  with  the  same  degree  of  certainty,  that 
Ifaere  esa  be  no  intent  or  maUoe  without  sanity.  It  therefore  follows,  beyond  any  shadow 
cf  do«bi,  that  sanity  Is  an  Inherent,  Intrinsic,  and  necessary  Ingredient  of  crime. 

^  We  now  return  to  the  first  proposition  stated  at  the  beginning  of  this  opinion,  which  is 
aa  fuLiows:  *  When  the  plea  of  Insanity  Is  interposed.  Is  the  burden  of  proof  on  the  State  to 
r«  or  la  fe  on  the  defendant  to  prove  insanity  ?   *  We  have  thns  stated  the  propo- 
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sitton  because  we  And  it  so  stated  in  the  boolcs,  but  it  is  not  a  practical  one.  There  la  no 
such  plea  known  to  our  Code  as  applicable  to  a  trial  of  a  criminal  cause.  We  have  four 
pleas —tiro  special,  and  the  pleas  of*  guilty 'and 'not  guilty'— and  this  plea  of  -not 
guilty  ^  Is  a  denial  of  eveiy  material  allegation  In  the  indictment.  Under  it,  evideoce  to 
establish  the  Insanity  of  the  defendant,  and  eveiy  fact  whatever  tending  to  acquit  hfan, 
may  be  introduced .  It  follows  that  under  this  plea  the  defendant  denies  every  conatltnent 
element  of  the  offense  charged,  and  this  plea  of  *  not  guilty  *  is  the  same  as  if  the  deCted- 
ant  had  denied  speciflcally  each  element  of  the  crime  charged. 

»« This  leads  us  to  the  consideration  of  the  ohaige  in  this  case,  which  Is  murder,  and  Is 
defined  thus:  '  Eveiy  person  with  a  sound  memory  and  discretion  who  shall  unlawftally 
km  any  reasonable  creature  in  being,  within  this  State,  with  malice  aforethought,  either 
express  or  implied,  shall  be  deemed  guilty  of  murder.*  From  this  definition  it  follows 
that,  to  constitute  this  offense,  the  slayer  must  be  'of  sound  memory  and  diacretloa ;  *  a 
*  reasonable  creature  *  must  be  slain,  and  the  slayer  must  be  actuated  by  *  malice.*  We 
have  then,  first,  *  sound  memory  *  in  the  slayer ;  second,  a '  reasonable  creature  *  slain ;  and 
the  slayer  prompted  by  *  malice.'  These  constitute  murder,  and  nothing  less  than  all  of 
these  can  constitute  murder.  By  what  principle  of  logic,  reason,  or  Justice  can  either  of 
these  elements  be  eliminated  from  the  offense  ?  From  this  It  follows  that  an  Indictment 
charging  this  offense  embraces  all  the  above  elements,  whether  speciflcally  named  or  not; 
and  though  the  Indictment  omits  to  charge  that  the  defendant  was  of  *  sound  memoiy,* 
yet  chaiging  *  malice,*  aanity  Is  necessarily  Included.  The  problem  which  equals  murder 
is  composed  of  three  members :  First,  'sound  memory'  of  slayer;  second,  'reasonable 
creature '  slain ;  and  third,  *  malice '  In  the  slayer. 

'*  Let  us  see  if  we  can  eliminate  from  this  problem  one  of  these  members,  and  leave 
every  element  of  the  offense  In  the  problem.  There  can  be  no  'malice  *  without  BonUv, 
hence  *  malice  *  includes  $anity.  We  therefore  have,  first,  a  *  reasonable  creature '  data : 
second,  a  malicious  slayer  —  murder.  Hence  the  charge  in  the  Indictment,  that  the  Uning 
was  with  *  malice  aforethought,'  charges  the  slayer  to  be  of  '  sound  memory  and  dlacre- 
tion.'  If  this  conclusion  Is  not  correct,  we  most  unhesitatingly  assert  that  the  Indictment 
is  worthless ;  for  we  have  found,  under  our  Code,  mnity  to  be  an  element  of  mtmfer,  and, 
by  well-settled  rules  of  criminal  pleading,  an  Indictment  which  fails  to  embrace  In  its  alle- 
gatlons  all  of  the  constituent  elements  of  the  offense  is  fatally  defective.  The  authoritieB 
approach  nearer  to  unanimity  upon  this  question  than  any  other  known  to  us. 

"  If  the  above  analysis  be  correct,  and  we  think  it  is,  It  devolves  upon  the  State  to  prove 
every  inturent  element  of  the  offense  ;  and  as  we  have  found  sanity  to  be  such  an  ele- 
ment. It  rests  upon  the  State  to  prove  sanity.  Still  holding  with  a  firm  grasp  the  proposi- 
tion that  sanity  Is  an  inherent  element  of  the  offense,  and  as  there  is  no  such  thing  in  law 
as  separating  the  elements  of  an  offense  so  as  to  cast  the  burden  of  a  pari  upon  the  State, 
and,  as  to  the  rest,  to  require  the  defendant  to  take  the  burden  of  proving  a  negative,  it 
follows  that  the  existence  of  each  element  is  an  affirmative  proposition,  the  proof  of  which 
rests  with  the  State.  The  idea  that  the  burden  of  proof  shifts  Is  in  direct  conflict  with  the 
philosophy  of  criminal  Jurisprudence,  and  at  war  with  fundamental  prlndplee ;  f6r  we 
hold  that,  with  regard  to  necessary  Ingredients,  It  never  shifts.  If  two  or  more  ctements 
constitute  an  offense,  which  of  these  elements  must  be  proven  by  the  State,  and  which 
must  be  proven  not  to  exist  by  the  defendant  ?  If  elements,  do  they  not  all  stand  upon 
the  same  plane,  or  are  there  some  which  prove  themselves  ?   If  there  are,  they  are  not 

elements.    Are  we  to  require  the  defendant  to  prove  the  non-existence  of  that  element 

sanity  —  upon  which  intent  and  malice  depend,  and  yet  hold  the  State  to  prove  inlgnl  •■wi 
maliee  f   To  us  It  is  Impossible  to  harmonize,  logically,  these  positions. 

**  We  are  now  led  to  meet  the  most  plausible,  difficult,  and  potent  position  which  can  be 
assumed  upon  the  other  side.  And  we  here  concede  that  it  Is  supported  by  the  weight  of 
authority ;  but  we  do  not  think  it  Is  founded  In  principle,  and  if  not  founded  in  principle, 
to  follow  would  be  dangerous.  It  Is  this :  The  fact  of  killing  being  admitted,  and  ttn>i 
beyond  doubt  the  prisoner  did  the  killing,  and  sanity  being  the  normal  condition  of  aU 
persons,  the  law  presumes  the  prisoner  sane  until  he  shows  to  the  contrary ;  and  theivfoie 
the  burden  of  proving  insanity  rests  with  the  prisoner.  It  will  be  seen  at  once  that  the 
struggle  Is  with  this  presumption  of  sanity. 

"  I^t  us  move  quietly  but  closely  up  to  this  gentleman,  and  try  to  see  who  he  is.    The 
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tmae  of  this  witoen  to  prewmptlon.  He  to  a  venerable  gentleman.  He  was  contemporary 
with  the  flrtt-bom  principles  of  enlightened  jurisprudmce.  For  truth  and  integrity  he  has 
serer  been  excelled  by  any  witness.  His  means  of  knowledge  are  unsurpassed,  having 
for  a  foundation  the  laws  of  nature,  and  the  truth  of  his  evidence  is  corroborated  by  the 
experience  of  man  through  all  ages.  The  effect  of  his  evidence  to  the  production  of  not 
only  a  mere  prima  facie  case,  but  full  and  complete  conviction  when  not  opposed.  Upon 
hit  evidence  alone,  when  not  contradicted,  sanity  being  the  only  issue,  man  has  been  made 
toexpfete  the  violated  law  with  hto  life.  When  he  speaks  to  tlfie  sanity  of  the  prisoner, 
liis  evidence  meets  with  an  approving  response  in  the  mind  of  every  intelligent  and  honest 
jonr,  for  their  experience  corroborates  hto  testimony.  But  he  is  not  infallible.  He  never 
leiMles  to  the  sani^  of  any  particuiar  individual.  His  to  never  potiHve,  but  always 
pnmmptive  evidence.  Sanity  being  the  normal  condition  of  man,  he  preaumea  that. to  be 
the  condition  of  the  prisoner.  With  the  parents  or  relatives  of  the  prisoner  he  to  not 
scqoslnted.  He  to  not  aware  of  the  fact  that  perhaps  some  of  the  prisoner's  blood- 
rdstives  are  now  Inmates  of  an  asylum  for  the  Insane.  Though  hto  locks  are  bleached  by 
the  winters  of  ages ;  thoui^  he  has  never  been  charged  with  prejudice,  and  though  hto 
evktenoe  to  supported  by  the  laws  of  nature  and  corroborated  by  the  experience  of  man, 
yet  he  to  somewhat  arbUrary.  He  places  the  prisoner  In  the  normal  condition  of  man,  which 
to  waUtf,  and  demands  of  him  the  same  conduct  whether  sane  or  insane.  He  never 
heard  of  insanity,  because  he  speaks  alone  from  the  laws  of  tioture,  and  inaanity  being 
so  txceptUm  to  the  natural  rule,  they  are  unacquainted.  With  the  prisoner's  language, 
eonduct,  or  misfortunes  he  has  nothing  to  do,  and  of  them  he  to  entirely  ignorant.  Yet  he 
holds  htan  with  an  iron  grasp  to  the  tows  of  nature  and  the  experience  of  man.  Is  he 
oomipotentf  How  many  witnesses  are  necessary  to  measure  arms  with  thto  Titan  ?  Does 
be  partake  of  the  kingly  character,  and  can  he  *do  no  wrong?*  Upon  the  testimony  of 
one  witness  alone,  the  prisoner  may  be  legally  convicted  and  executed.  Can  thto  gentle- 
nsa^  evideooe  accomplish  more?  1  n  no  case  can  he  aocompltoh  more  than  can  be  eflfeoted 
hf  the  evidence  of  one  witness.  We  do  not  mean  the  evidence  of  any  irltYien.  Can  the 
evidenee  of  one  witness  ever  be  an  overmatch  for  him?  In  some  esses  it  legally  and 
Jost^y  can;  In  othera  the  testimony  of  scores  will  not  suffice,  thto  depending  always  upon 
the  character  of  the  witnesses,  their  means  of  knowledge,  and  the  facta  awom  to. 

**  Having  endeavored  to  become  somewhat  acquainted  with  this  witness  presumpMon, 
«e  BOW  desire  to  call  special  attention  to  a  veiy  remarkable  feature  of  hto  character. 
It  to  conceded  by  all  that  hto  evidence  to  relied  upon,  and  to  absolutely  necessaiy  to  con* 
Viet,  in  a  great  many  cases  in  which  the  queMon  of  sonify  to  not  involved.  It  to  also 
conceded,  under  oar  decisions,  that  in  theae  very  oases  the  burden  of  proof  doea  9io<  iiiift, 
bat  remains  with  the  State  throughout  Now,  upon  what  principle  of  logic  or  justice  can 
we  give  to  thto  pretMmpUon  so  much  power  in  a  case  involving  the  question  of  aanity  as  to 
sM/t  the  burden  to  the  priaoner^  and  in  the  other  cases  hold  that  it  does  nci  aMftI 

*In  Akt  V.  SUtUy  6  Tex.  Ct  App.  896 ;  s.  c,  88  Am.  Rep.  588,  Judge  Whitb  makes  an 
extract  trook  the  opinion  of  Judge  Bioblow  in  the  case  of  Commonweatth'v.  McKee,  1  Gray, 
CI.  Fktna  it  we  give  the  following:  *The  general  rule  as  to  the  burden  of  proof  In 
criminal  esses  to  sufficiently  familiar.  It  requires  the  government  to  prove,  beyond  a 
wnsonablu  doubt,  the  offense  charged  In  the  indictment,  and  If  the  proof  f  alto  to  establish 
s^y  of  the  eooontlsl  ingredients  neceosniy  to  constitute  the  crime,  the  defendant  to  entitled 
to  an  acquittal.  This  resatts  not  only  from  the  well-establtohed  principle  that  the  pre- 
snmption  of  innocence  to  to  stand  until  it  Is  overcome  by  proof,  but  also  from  the  form  of 
tftetome  toall  criminal  esses  tried  on  the  merits,  which  being  always  a  general  denial  of 
the  crtane  charged  necessarily  imposes  on  the  government  the  burden  of  showing  afflnna- 
lively  the  existence  of  every  material  ingredient  which  the  tow  requires  in  order  to  consti« 
tots  the  oOense.  If  the  act  chai|^  to  justifiable  or  excusable,  no  criminal  act  has  been 
comndtied  and  the  allegations  in  the  indictment  are  not  proved.  Thto  makes  a  broad  dis- 
tteotfcMB  in  the  application  of  the  ruto  as  to  the  burden  of  proof  in  civil  and  criminal  cases. 
In  the  fomermattera  of  Justifloation  or  excuse  must  be  spedfloally  pleaded  in  order  to  be 
shown  in  evidence,  and  the  defendant  to  therefore  by  the  form  of  hto  plea  obliged  to  aver 
stt  aflfamstlve,  and  thereiby  to  assume  the  burden  of  establishing  it  by  proof,  while  in  the 
totfeer  an  sacfa  matters  are  open  under  the  general  issue,  and  the  affirmattva  —vis.,  proof 
if  the  erime  Raised  ^nfimiins  in  all  stagss  of  the  ease  upon  the  government.* 
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"The  quotation  being  ended.  Judge  Whttb  proceeds:  *  As  thus  enunciated,  we  belief* 
the  doctrine  to  be  correctly  asserted,  and  we  know  of  no  decision  of  any  of  checourtsiA 
this  State  which  has  ever  contradicted  or  contravened  it. 

'*  We  ask  special  attention  to  the  doctrine  enunciated  by  Judge  Biqklow,  and  which  is 
affirmed  by  our  own  judge  in  the  opinion  above  quoted  from,  which  is  as  follows:  'The 
burden  of  proving  every  etoential  eUmetU  necessary  to  contiituU  the  offense  Is  with  the  gov* 
emment,  and  this  remains^  in  aU  atagea  of  the  case,  upon  the  government.*  This  rule 
applies  only  to  the  burden  of  proof  of  the  necesKiry  ingredients  of  the  offense,  and  ss 
Judge  White  further  and  properly  states,  *  when  distinct  tubetantive  matter  is  relied  upon 
by  the  defendant  to  exempt  him  /h>r?i  puniahment  and  absolve  him  from  Itabiiitu,  then  that 
is  matter  foreign  to  the  issue  as  made  by  the  State  in  her  chaiige  against  him,  and  the  bur- 
den of  proving  it,  in  reason,  common  sense  and  law  should  be  upon  the  defendant.*  Tbs 
italics  are  ours. 

"  From  the  above  we  deduce  these  rules: 

**  1.  The  State  must  tnrove  everg  neeenary  ingredient  of  the  offenae,  and  so  far  as  th^ 
(the  ingredienta)  are  concerned  the  burden  of  proof  never  ^Ifta. 

**%  When  diatincU  extrtiisic  matter  is  relied  on  by  the  defendant,  the  burden  is  on  him 
to  prove  it  to  the  satisfaction  of  the  Jury. 

*'To  these  rules  we  give  our  hearty  assent.  But  the  grand,  fundamental  question  hero 
again  presents  itself :  *  Is  sanity  a  neeeaaary  element  of  crime  i  *  We  have  said  all  we  desirs 
to  say  on  this  question. 

**  We  now  propose  to  return  to  that  plausible  position  of  the  other  side,  *The  evidence 
showing  the  act  to  have  been  done  by  the  defendant,  and  sanity  being  presumed  by  the 
law,  the  burden  shifts  to  the  defendant.*  Those  who  occupy  the  other  side  plant  them* 
selves  upon  this  proposition,  and  ask  with  plausibility  and  a  great  show  of  victory,  *  Will 
not  the  prisoner  be  convicted  if  he  fail  to  introduce  evidence  of  his  insanity?  *  We  admit 
that  he  will,  and  Justly.  But  suppose  the  evidence  shows  that  the  defendant  killed  the 
deceased  intentionally,  with  a  deadly  weapon,  and  here  closes.  Will  not  the  prisoner  be 
convicted  if  he  fail  to  introduce  evidence  In  excuae  or  fueUJIcationt  Let  us  take  another 
case:  The  State  proves  by  a  number  of  unimpeachable  witnesses  that  the  deceased  was 
brutally  murdered  by  some  one  in  the  perpetration  of  rape,  and  witness  after  witness  has 
sworn  to  the  identity  of  the  prisoner  as  being  the  perpetrator  of  the  foul  deed,  and  in  addi- 
tion to  all  this  the  State  proves  by  a  number  of  witnesses  facts  strongly  tending  to  prove 
•the  presence  and  guilt  of  the  prisoner.  If  the  case  closed  here,  wmild  not  the  priaoner  be  in 
very  great  danger  of  loaing  hia  lifef  Can  presumption  make  a  atronger  caae  than  thiaf 
Bear  in  mind  that  the  above  facts  constitute  the  caae  before  the  court,  and  the  Judge 
should  charge  the  law  applicable  to  the  caae  as  made  by  the  facts.  Now  suppose.  In  this 
case,  the  State  having  dosed,  the  prisoner  proves,  by  a  number  of  his  neighbors,  that  he 
was  at  another  place  at  the  Ume  the  offense  was  conunitted,  and  adds  fact  upon  fact  in 
support  of  their  evidence  In  favor  of  an  alibi.  This  would  be  quite  a  different  caae  from 
the  first,  but  the  caae.  Now,  suppose  the  Judge  should  apltt  the  last  case  Just  where  the 
State  closed  (notwithstanding  the  caae  as  made  by  all  the  evidence),  and  charge  that  the 
burden  of  proof  shifted  to  the  prisoner  to  prove  his  alilH.  Would  that  be  held  sound  law 
in  this  State  ?  By  no  means,  and  for  the  simple  reason  that  if  the  prisoner  was  not  there 
he  is  not  guilty.  An  alibi  strikes  at  the  very  heart  of  the  proposition  of  guilt,  and  every 
particle  of  evidence  in  its  support,  though  negative  in  its  character  is  a  direct  attack  upon 
the  theory  of  his  presence  at  the  place  of  the  crime  ;  and.  If  not  there,  he  Is  not  guilty. 
And  here  we  would  call  attention  to  another  source  of  confusion  (in  our  Judgment),  which 
is  that  many  Judges  fall  into  the  error  of  viewing  the  caae^  not  as  a  lohofe,  but  In  its  differ* 
ent  stores,  and  apply  the  law  in  their  charges  to  these  stages.  This  spIiUtng  up  of  a  cass 
Into  several  parts,  and,  by  the  chaige,  shifting  the  burden  first  upon  the  one  and  then  upon 
the  other  party.  Is  against  law  and  principle.  In  every  criminal  prosecution  the  flruilt  of 
the  prisoner  is  the  oljeetive  point,  and  eveiy  step,  every  move,  eveiy  element  of  the  offens» 
and  any  fact  which  is  necessary  to  arrive  at  that  point,  is  affirmative  in  Its  very  nature; 
and,  as  to  any  of  these,  the  burden  never  shifts. 

**  We  have  found,  in  this  supposed  case  of  murder,  that  if  the  defendant  Called  to  Introduce 
eridence  he  would  likely  forfeit  his  life ;  but  we  have  also  found  that  the  burden  in  thai 
case  did  not  shift    Now,  suppose  the  State  proves  that  the  priaoner  deliberately,  and  with 
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•dndlj  WMpon,  kllto  the  deceased,  and  here  the  evidence  closas.  Must  the  State  go  fur- 
thar,  and  prove  sanity,  by  introducing  a  witness  to  that  point  ?  By  no  means,  for  sanity 
imot  In  the  case.  But  suppose  the  prisoner  piles  fact  upon  fact  tend'ng  to  show  insanity, 
must  the  court  chaiige  that  the  burden  in  this  case  is  on  the  prisoner  ? 

-*  Is  this  a  stronger  case  than  the  one  above  put  Y  We  think  not.  Then,  can  any  sound, 
kgioal  reason  be  given  for  shifting  the  burden  in  the  last  and  not  in  the  first  case  1  Most 
miiMstiona^y  not.  We  have  found  that  proof  of  an  aUM  Is  a  direct  attack  upon  the 
tbeocy  of  the  defendant's  presence  at  the  place  of  the  crime.  Proof  of  Insanity  is  there- 
fore an  attack  upon  sanity,  and  If  this  Is  gone,  there  is  no  Intent,  no  malice ;  and  if  these 
sie  wanting,  there  is  no  murder,  no  crime.  If  Uiere  is  a  mistake  In  these  conclusions,  we 
sie  not  capable  of  reasoning  upon  any  subject*  for  these  are  our  settled  and  honest  con- 
vicckMis. 

**  We  therefore  conclude,  that  since  sanity  isan  eMsntidl,  inherent  element  of  murder^  and 
■nee  the  State  most  prove  all  of  the  n^eessotry  ingredients  of  the  offense  charged,  we  can- 
not escspe  the  conclusion  that  the  State  must  prove  sanity ;  and  as  we  have  found  that 
the  burden  of  proof  does  not  shift  in  regard  to  necessary  inffredUnU  of  the  offense,  and  aa 
BBity  is  such  an  ingredient,  it  also  follows  that  the  burden  of  proof  is  upon  the  State  to 
allow  MnAir,  and  not  upon  the  defendant  to  prove  ineanity — a  negative.  This  rule  has  no 
sivUeatlon  to  cases  In  which  the  question  of  sanity  is  not  raised ;  nor  do  the  rules  appll- 
esUe  to  alibi  in  all  cases,  good  faith  and  mistake  la  theft,  etc.,  have  any  application  Iq 
emm  bkwhkhtiM/aeU  do  not  call  fnr  them. 

**Kow,  let  us  see  if  we  can  put  these  principles  into  active  operation;  for,  unless  practtoal 
they  are  valueleea.  The  Jury  is  sworn  and  the  plea  of  *  not  guilty '  entered  by  the  prisoner. 
The  chsige  is  murder.  The  burden  is  on  the  State  to  prove  guilt.  The  State  proves  the 
kBHng  by  the  defendant,  with  a  deadly  weapon ;  the  wound  was  mortal,  the  act  deliberate^ 
sad  not  attended  with  any  circumstances  of  mitigation ,  extenuation,  or  Justification.  But 
kere  we  are  met  with  the  objection  that  there  Is  no  proof  of  sanity.  Not  so;  for  the  State 
lUM  the  evidence  of  that  venerable  and  impartial  witness,  the  truth  of  whose  statements  is 
corroborated  by  the  laws  of  nature  and  the  experience  of  man.  He  Is  the  first  witness  in 
every  case,  and  at  the  very  threshold  proclaims  the  sanity  of  all  persons.  He  not  only 
prodalms  sanity,  but,  when  certain  facts  are  proved,  he  swears  to  the  existence  of  malice* 
9ot  only  so,  but,  when  an  injury  is  Inflicted,  he  testifies  to  the  fact  that  the  party  Inflict- 
lag  the  iajuiy  Intended  so  to  do.  Take  the  above  case,  with  the  testimony  of  this  witness 
prtammfUonin  connection  with  the  other  facts,  and  if  the  evidence  closes  there,  the  de- 
fendant would  and  should  be  convicted.  But,  the  State  having  closed,  the  defendant 
pteves  tect  after  fact  tending  to  show  the  want  of  sanity.  Shall  we  try  him  by  the  pre* 
samption  or  by  the  facta  on  the  quettian  qf  sanity,  or  by  both  the  presumption  and  the 
Uoaf  If  this  witness  is  infallible;  if  he  cannot  err;  if  his  evidence  is  conclusive  on  the 
qoestfon  of  sanity,  then  we  should  ti7  him  by  the  prenimptton,  which  would  be  no  trial  al 
sll.  But,  as  he  knows  nothing  of  thU  case,  and  since  his  evidence  is  not  conclusive,  when 
t%>|Wised  by  other  evidence,  but  very  powerful,  and  convejing  evidence  of  a  presumptive 
fhararter,  we  should  try  the  defendant  by  hoth.  The  trial  proceeds ;  the  defendant 
proves  fact  after  fact  tending  to  show  the  want  of  sanity  ;  but  there  Is  the  evidence  of 
that  old,  homry-^ieadeA  witness,  who  Is  without  partiality  or  prejudice;  who  is  not  related 
to  either  of  the  parties,  and  who  is  incorruptible,  proclaiming  the  sanity  of  the  de- 
liendaat.  The  Jury  draw  upon  an  experience  which  corroborates  the  truth  of  his  evi- 
dence ;  but,  as  he  knows  nothing  of  the  sanity  of  this  particular  prisoner,  his  evidence 
beiag  of  a  presumptive  character,  and  not  conclusive,  the  struggle  throughout  the  trial  Is 
between  his  evidence  and  that  of  the  defendant.  The  defendant  closes,  and  the  old  witness 
pnmmption  appean  to  be  crushed;  but  in  comes  the  State  with  the  evidence  of  witness 
after  witness  swearing  to  facts  tending  to  show  sanity,  thus  corroborating  this  witness 
pftsumpilon ;  and  thus  the  Jury  try  the  case  by  the  evidence  of  this  witness  presumption, 
fa  foimection  with  all  the  evidence  on  the  question  of  sanity,  giving  to  each  witness  and  all 
the  evidence  their  due  and  proper  weight.  Just  as  in  other  cases  In  which  the  question  of 
Mnity  Is  not  Involved.  It  will  be  seen  therefore,  that  the  evidence  of  this  witness  presump- 
ttoa  is  to  be  taken  In  connection  witn  all  of  the  other  evidence,  he  being  treated  as  a  wlt- 
aesifaitheeaae. 

**  By  a  careftal  survey  of  the  above  positions  it  wiU  be  peroeived  that  the  burden  of  proof 
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k  quite  a  different  thing  from  the  means  or  instruments  oC  proof.  We  have  not  time  here 
to  elaborate  this  position.  We  have  now  said  all  we  desire  to  sajupon  theburdenof 
proof,  concluding  that  it  never  shifts  in  regard  to  the  necessary  Ingredients  of  the  offeoae. 

**  The  court  below  charged  the  jury  that  the  burden  of  proving  insanity  wss  upon  the  de* 
fendant.  This  we  think  was  error.  17  Mich.  Ill;  16  N.  Y.  M;  2  Mete.  MO:  48  N.  H.  2N; 
19  Ind.  170;  lGray,61;7Meto.  SOO;  SlIU.  986;  StaUr.  Cfraw/ard,  11  Kans. »;  OnUed 
States  V.  McClane,  7L.  R.  (N.  S.)  480. 

*'  The  next  proposition  is :  '  Must  the  State  prove  sanity  bejrond  a  reasonable  doubt  V 
If  sanity  Is  a  necessary  ingredient  of  crime,  and  if  it  be  necessary  to  prove  the  ingredients 
of  crime  beyond  a  reasonable  doubt^  the  conclusion  that  it  (sanity)  must  be  proved  beyond 
a  reasonable  doubt  cannot  be  resisted.  Hence  the  settlement  of  the  first  proposition- 
viz. ,  that  sanity  is  an  inherent,  intrinsic,  necessair  element  of  crime  —  conclusively  sat^ 
lies  the  last  proposition,  if  the  doubt  can  be  applied  to  the  necessary  ingredients.  To  Viva- 
trate :  The  defense  is  the  want  of  sanity,  or  alibi,  or  good  faith,  or  mistake,  or  any  other 
matter  which  wUl  defeat  guilt ;  now,  is  it  proper  to  specifically  apply  the  doubt  to  either 
of  these  grounds?  Take,  for  example,  the  fraudulent  intent  In  theft,  and  assume  that  the 
facts  of  such  a  character  as  to  make  this  the  only  question.  Upon  this  the  defendant 
makes  his  contest.  Would  It  be  wrong  for  the  court  to  apply  the  doubt  directly  tothis 
part  r  We  think  not.  Then,  if  the  doubt  can  properly  and  justly  be  specifically  applied 
to  one  ingredient  of  an  oflFense,  why  not  toothers,  if  they  are  made  prominent  by  the  sita- 
ation  of  the  case.  If  theoourt»  by  its  charge,  calls  special  attention  to  the  defense  or 
defenses  urged  by  defendant,  and  then  applies  the  doubt  to  the  whole  case,  we  are  not  to 
be  understood  as  holding  that  this  would  be  error.  But  suppose  the  defendant  asked  that 
the  doubt  be  pointedly  and  directly  applied  to  his  defense  or  defenses,  would  It  be  right  or 
wrong  for  the  court  to  thus  apply  It  f  This  brings  to  the  front  the  right  or  wrong  of  the 
principle. 

*  *  Now,  it  is  conceded  by  all  that  if  there  be  a  doubt  of  the  guilt  of  the  defendant  tim 
Jury  must  acquit,  and  as  there  can  be  no  guilt  without  minitVt  a  doubt  of  sanity  would 
therefore  be  a  doubt  of  guilt.  If  it  be  proper  to  acquit  upon  doubt  of  guilt,  how  can  it  be 
wrong  to  acquit  upon  a  doubt  of  sanity,  upon  which  guHt  necessarily  depends  f  Would  an 
honest  and  Just  man  convict,  if  he  had  a  well-founded  and  reasonable  doubt  of  the  prison- 
er's sanity  Y  We  think  not.  Would  justice  demand  his  'conviction,  or  would  not  reason, 
humanity .  and  justice  imperatively  require  his  acquittal  f  Then,  if  upou  a  well-fioanded, 
reasonable  doubt  of  tanitu^  Justice  dematids  his  acquittal,  is  It  wrong  for  the  court  to  so 
state  in  its  charge  ?  Must  Justice  be  put  to  sfiame,  driven  to  the  rear^  and  forced  to  en* 
sconce  herself  behind  some  other  proposition  f  Has  not  the  prisoner  the  right  to  have  her 
brought  to  the  front,  face  to  face  with  the  jury,  and  the  jury  to  be  made  to  pass  upon  her 
merits  f  In  every  trial,  justice  should  be  kept  In  the  front  rank,  and  not  driven  to  the  rear 
with  the  stragglers  and  camp-followers.  We  therefore  conclude  that,  when  requested  by 
the  prisoner  the  court  should  charge  the  jury  that  if  they  have  a  reasonable  doubt  as  to 
the  sanity  of  the  prisoner  they  should  acquit.  HaUh  v.  Qtatet  6  Tex.  Ct.  App.  884 ;  RoMi* 
son  V.  ataU^  6  id.  510 ;  Kay  v.  StaU^  40  Tex.  SO.** 

WmTS,  P.  J.,  and  Winkler,  J.,  dissented. 


Antomarchi's  Executor  y.  Russell. 

(63  Ala.  806.) 
Party-wall — destruction  by  fire  —  covUrOmUon. 

In  case  a  partj-wall  is  destroyed  by  fire,  there  is  no  Imptied  obligation  to  eon< 

tribute  toward  rebuilding  it. 


B 


ILL  to  recover  contribution  for  re-erection  of  a  party-walL   The 
court  stated  the  facts  as  follows  : 
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'*  The  complainant  alleged  in  his  bill  that  his  testator,  Antomarchi, 
and  one  Joseph  Aaron,  were  seyerally  the  owners  of  two  adjoining 
lots  on  Dauphin  street,  in  Mobile,  on  which  were  two  contiguous 
brick  stores ;  that  the  middle  line  of  the  partition  wall  between 
these  stores  was  the  boundary  between  the  two  properties;  and  that 
this  wall  'was  a  wall  common  to  both,  and  used  as  a  common  wall, 
and  had  been  for  a  great  number  of  years'  before  Aaron  bought  his 
lot,  which  he  purchased  in  April,  1860.  The  bill  further  alleged 
that  in  December,  1873,  after  the  death  of  Antomarchi,  and  while 
complainant,  as  his  testamentary  executor  and  trustee,  was  in 
possession  of  the  lot  and  store  so  conveyed  to  him,  both  of  said 
stores  were  accidentally  burned  down,  and  the  wall  between  them 
was  destroyed  to  its  foundations,  which  however  remained  sound 
and  firm  ;  that  complainant,  as  such  executor  and  trustee,  caused 
a  store  to  be  rebuilt  on  the  premises  of  which  he  was  so  in  possession, 
erecting  the  western  wall  thereof  on  the  foundations  of  the  former 
▼all,  so  that  one-half  of  the  new  wall,  as  of  the  old,  was  on  the  lot 
conveyed  to  Antomarchi,  and  the  other  half  on  that  of  Aaron,  upon 
and  along  the  east  side  of  the  latter ;  that  Aaron  did  not  rebuild 
upon  his  lot,  but  left  the  same  vacant,  and  sold  it,  in  that  condition, 
to  defendant,  Russell,  in  the  year  1876;  and  that  Russell  thereafter 
fouilt  a  store  upon  it,  using  in  doing  so,  as  the  eastern  wall  and  side 
of  said  store,  the  wall  so  constructed  by  complainant,  and  carrying 
it  op  higher,  as  was  necessary  for  the  latter  edifice  he  erected. 
There  is  no  averment  of  any  agreement  with  either  Aaron  or  Russell 
in  respect  of  this  wall,  or  that  either  of  them  knew  complainant 
was  building  it  when  he  did  so.  The  bill  further  alleges,  that  the 
cost  of  the  wall  built  by  complainant  was  $1,1^5,  which  sum  he 
paid  therefor,  and  one-half  of  which  is  due  to  him  from  said  Russell 
who  has  refused  to  pay  the  same,  or  any  part  thereof,  although  it 
was  demanded  of  him  on  tho  completion  of  the  store  he  built  in 
December,  1876,  and  *  is  lawfully  due  ♦  ♦  ♦  according  to  the 
usage  and  practice  of  lot-owners,  *  *  *  constantly  and 
uniformly  recognized  and  abided  by  in  said  city  in  similar  cases.' 

^The  answer  insists,  and  testimony  was  taken  to  prove,  that  the 
entire  wall  was  built  on  Aaron's  lot,  now  Russell's.  But  it  is  not 
necessary  to  examine  the  case  in  that  direction. 

"^  The  chancellor  dismissed  the  bill,  on  demurrer,   because  the 
complainant's  remedy,  if  he  had  any,  was  at  law;  and  this  decree  is 
now  assigned  as  error." 
Vol.  XXXV— 6 


42  ALABAMA, 


Antomarchi'8  Executor  v.  RuflselL 


Stewart  &  PiOansy  for  appellant,  cited  Campbell  y.  Mesier,  4 
Johns.  Ch.  334;  6  id«  21;  3  Kent  Com.  437  (531);  Brown  y.  Werner, 
40  Md.  15;  3  Eng.  Bep.  (Moak's  ed.)  294 ;  7  id.  577. 

BoyUa  Jk  Overall^  contra»  cited  Sherred  v.  OiseOy  4  Sandf .  480; 
Cole  V.  Hughes,  54  N.  T.  444 ;  s.  c,  13  Am.  Bep.  611;  Partridge  y. 
Gilbert,  15  N.Y.  601 ;  s.  c,  3  Duer,  186;  49  How.  Pr.  522;  Day  y.  Caion, 
119  Mass.  513;  s.  c,  20  Am.  Bep.  347;  Orman  y.  Day,  5  Fla.  385; 
3  Washb.  on  Beal  Prop.  160;  2  id.  363;  Brown  y.  OoekereO,  33  ALw 
45;  Barnes  y.  Ingalls,  89  id.  193;  Barlow  y.  Lambert,  28  id. 704. 

Maniokg,  J.  [After  stating  the  facts  as  aboYc]  There  is  no 
statute  in  this  State  on  the  subject  of  what  are  called  party-walls. 
In  Bisquay  y.  Jeunebt,  10  Ala.  245,  a  question  was  brought  before 
this  court  similar  to  the  one  now  raised.  Jeunelot  built  a  house  on 
his  own  land,  up  to  the  boundary  line>  we  suppose ;  and  the  owner 
of  an  adjoining  lot  then  also  built  a  house,  using  for  one  side  of  it 
the  wall  of  Jeunelot  The  latter  sued  the  other  in  assumpsit,  for 
a  just  proportion  of  the  cost  of  the  wall,  and  in  the  court  below 
obtained  a  Yerdict  and  judgment ;  but  the  judgment  was  here 
rcYersed.  This  court  said :  *'  The  argument  here  urged  is,  that 
although  there  is  no  express  contract  to  pay  the  proper  proportion 
of  the  cost  of  the  wall,  the  law  creates  a  duty  to  contribute  when 
the  wall  is  used,  and  from  the  duty  the  law  will  imply  a  promise 
to  pay.  The  error  of  this  argument  is  in  the  assumption,  that  the 
law  creates  the  duty  of  contribution,  when  one  man,  without  the 
consent  of  the  owner,  uses  his  wall  in  the  construction  of  his  own 
house.  Such  an  act,  in  the  absence  of  a  law  authorizing  it,  would 
be  a  trespass,  which  might  entitle  the  party  injured  to  damages, 
but  could  not  be  the  foundation  of  an  action  ex  contractu.**  And 
for  this  Yery  reason,  we  add,  it  would  afford  no  foundation  for  a 
suit  in  equity,  a  court  of  chancery  not  being  the  proper  forum^  in 
which  to  claim  damages  for  injuries  caused  by  torts. 

But,  the  case  referred  to  differs  from  the  one  before  us,  in  this: 
that  according  to  the  bill  of  complaint,  Bussell  used  in  building 
his  store  a  wall  that  so  far  as  he  appropriated  it,  was  erected,  not 
on  complainant's,  but  on  Bussell's  own  land,  excepting  one-half  of 
that  portion  which  was  built  up  higher,  and  which  does  not  enter 
into  this  case.  The  wall  was  there  when  he  bought  the  lot.  He 
bad  a  right  to  suppose  that  any  thing  then  erected  on  the  lot  waa 
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dolj  paid  for  by  the  prior  oifner ;  and  the  wall  may  have  consti* 
tated  a  part  of  the  value  which  induced  him  to  buy  the  lot.  In* 
deed,  he  may  have,  as  was  said  in  Sherred  v.  OiacOf  4  Sandf.  489, 
"  BO  iSiu:  as  we  know,  paid  for  it  all  that  it  was  worth,  including  the 
ludf  wall  then  standing  upon  it;  and  a  judgment  in  this  suit,  com- 
pelling him  to  pay  the  plaintiff  for  the  same  half,  will  make  him 
pay  for  it  twice." 

The  case  just  cited  does  not  differ  substantially  from  the  one  we 
are  considering,  and  was  very  thoroughly  and  ably  discussed,  tn 
it  the  court  said:  "  By  the  common  law,  every  owner  of  land  is  his 
own  judge  of  the  propriety  of  building  upon  it,  or  leaving  it  vacant; 
and  when  he  does  build,  of  the  manner  and  extent  of  his  buildings. 
In  the  absence  of  statutory  provisions,  he  may  build  with  what  ma- 
terial he  pleases;  and  he  is  under  no  obligation  to  give  to  his  neigh- 
bor any  use  or  advantage  of  his  land,  by  way  of  support,  drip,  or 
easement  of  any  description.  If  a  stranger  dispossesses  him,  or 
enter  upon  his  unoccupied  property,  erect  buildings,  and  make  val- 
uable permanent  improvements  upon  it,  he  is  not  under  the  slight- 
est obligation  to  recompense  such  stranger  for  any  portion  of  the 
expense,  on  recovering  the  possession  of  the  land."  By  the  common 
law,  he  became  absolutely  entitled  to  all  such  improvements,  with- 
out paying  any  thing  for  them,  when  they  were  made  without  his 
request  or  sanction. 

In  respect  of  another  feature,  common  to  this  case  and  the  case 
just  cited,  the  court  in  the  latter  said:  ''It  was  argued,  that  the 
fact  of  there  having  formerly  been  a  partition  wall  (which  we  will 
call  a  party-wall),  gives  the  right  to  have  it  continued  for  all  time 
to  come.  To  test  this  argument  fairly,  we  will  assume,  what  is 
not  proved,  but  may,  perhaps,  be  fairly  inferred  —  that  the  old 
wall  was  built  by  the  mutual  agreement,  and  at  the  joint  expense, 
of  the  then  proprietors  of  the  two  lots.  It  is  not  disputed  that 
each  proprietor  remained  the  owner  in  severalty  of  the  ground  on 
which  half  of  the  wall  rested,  and  of  course  each  owned  in  severalty 
one-half  of  the  wall.  Neither  party  had  a  right  to  pull  down  the 
wall,  without  the  other's  consent ;  and  to  that  extent,  the  agree- 
ment on  which  it  was  erected  controlled  the  exclusive  dominion 
which  each  would  otherwise  have  had  over  the  half  of  the  wall,  as 
well  as  over  the  soil  on  which  it  stood.  The  case  of  Campbell  v. 
JfesMT,  4  Johns.  Ch.  334 ;  6  id.  21,  it  may  be  said,  is  an  authority 
that  each  waa  bound  to  keep  the  wall  good  on  its  falling  into  de- 
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cay ;  but  that  case  proceeded  upon  the  footing  that  each  }iad  an 
equal  interest  in  the  party-wall,  of  the  same  nature  as  that  of  ten« 
ants  in  common;  and  the  fact  here  is  clearly  otherwise.  The  part- 
ies being  confessedly  restrained  from  destroying  the  wall  withoat 
mutual  consent,  how  is  it  when  the  wall  has  been  destroyed  by  the 
elements?  The  lands  on  each  side  are  vacant  The  agreement 
upon  which  the  party-wall  was  built  related  to  that  wall  only. 
There  was  no  agreement  to  build  a  second  wall,  or  to  build  houses 
a  second  time,  in  the  event  that  the  original  wall,  and  the  houses 
which  it  supported,  should  be  destroyed.  Neither  party,  perhaps^ 
thought  of  such  event  If  they  had,  it  by  no  means  follows  that  they 
would  at  that  time  have  stipulated  for  a  second  joint  wall.  It  might 
well  have  occurred  to  them,  that  if  the  buildings  were  destroyed, 
one  or  the  other  might  not  wish  to  rebuild,  or  that  one  might  de- 
sire to  erect  a  very  strong  warehouse  for  heavy  goods,  requiring 
thick  walls,  and  the  other  a  private  dwelling,  with  a  wall  only  half 
as  thick.  *  *  *  It  suffices  to  say,  that  when  two  owners  of  ad« 
joining  city  lota  unite  in  building  two  stores  with  a  party- wall,  we 
have  no  right  to  infer,  from  that  act,  an  agreement,  binding  upon 
them  and  their  heirs  and  assigns  to  the  end  of  time,  to  erect  another 
like  party-wall  at  their  mutual  expense,  when  that  one  is  casually 
destroyed,  and  so  on  as  often  as  the  new  one  shares  the  same  fate.'' 
See,  also,  Cole  v.  HugheSy  54  N.  Y.  444;  s.  o.,  13  Am.  Rep.  611. 

We  have  extracted  so  largely  from  the  case  of  Sherred  v.  dsco^ 
because  that  case  is  almost  identical  with  this,  and  the  questions 
arising  upon  it  are  so  clearly  and  cogently  discussed*  Similar  views, 
forcibly  presented,  may  be  found  in  List  v.  Hornbrook^  2  W.  Va. 
340,  and  in  Omian  v.  Dayy  5  Fla.  385;  and  the  subject  of  party* 
walls  is  instructively  treated  at  considerable  length,  and  with  the 
citation  of  numerous  authorities,  in  Washburn  on  Easements  and 
Servitudes,  454-474. 

The  case  of  CampbeU  v.  Mesier,  4  Johns.  Gh.  334;  8  Am.  Deo. 
t^70y  on  which  appellant  chiefly  relies,  is  different  in  its  facts  and 
features  from  the  present  case,  and  therefore  not  an  aathorily  fai 
point    See  Partridge  v.  Gilberty  15  N.  Y.  601. 

[Omitting  an  immaterial  point] 

Let  the  decree  of  the  chancellor  be  affirmed. 

Decree  uffirfMd* 
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White's  ADHiinsTRATon  v.  Lifb  Assooiatiok  of  Ahbrioa. 

(eS  AUu419.) 

Surety — dikharge  by  conduct  of  creditor, 

A  Ufe-inraranoe  compan j,  holding  the  note  of  a  deceased  policy-holder,  for 
monej  loaned,  and  knowing  that  his  estate  was  insolvent,  and  that  the  note 
was  signed  hj  a  suretj,  paid  the  money  due  on  the  policy  to  his  personal 
representatiTe,  to  whom  it  was  payable  by  the  terms  of  the  policy,  althoagh 
the  latter  ofiered  to  deduct  the  amount  due  on  the  note,  or  to  receiye  the 
note  in  part  payment    ^dd,  that  the  surety  was  thereby  discharged. 

BILL  to  restrain  a  sale  of  lands  under  a  mortgage^  and  to  cancel 
and  discharge  the  mortgage,  on  the  ground  that  the  defend- 
ant was  only  a  surety  on  the  mortgage  note,  and  had  been  dis- 
charged. The  bill  stated  in  substance  that  the  defendant.  Life 
Association  of  America,  a  life  insurance  company,  had  taken  the 
mortgage  in  question  to  secure  a  note  of  $1,200  for  money  loaned 
by  it,  made  by  Mike  White  as  principal  and  Worley  White  as  surety ; 
that  afterward  the  defendant  insured  Mike  White's  life  for  $10,000, 
payable  to  his  legal  representatives;  that  Mike  White  died  insolvent, 
and  the  defendant,  knowing  his  suretyship  and  insolvency,  paid 
his  administratrix  $7,500  in  full  discharge ;  that  the  administratrix 
was  willing  and  offered  to  receive  the  note  in  part  payment,  or  do« 
duct  it  from  the  amount  of  the  insurance  money,  but  the  defendant 
declined  so  to  apply  it,  and  retained  the  note.  The  bill  was  de- 
murred to,  and  was  dismissed. 

Z>.  P.  Lewis f  for  appellant, 
Wdlher  A  SMby^  contra. 

Brickbll,  C.  J.  The  contract  of  suretyship  differs  materially 
from  that  of  a  guarantor,  bound  by  a  separate,  distinct  contract 
from  that  of  the  principal,  founded  usually  on  another  considera- 
tion, entitled  to  notice  of  the  default  of  the  principal,  and  not 
chargeable  with  non-performance  until  such  notice  is  given.  Aris- 
ing from  joining  in  the  making  of  a  promissory  note,  joint  and 
several  in  its  terms,  not  negotiable,  the  consideration  moving  only 
to  the  principal,  it  was  defined  in  Evans  v.  Keeland,  9  Ala.  46,  as 
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''  a  contract  whereby  one  person  engages  to  be  answerable  for  the 
debt,  default,  or  miscarriage  of  another.  It  is  an  obligation  acces- 
sorial to  that  of  the  principal  debtor ;  the  debt  is  due  from  the 
principal,  and  the  surety  is  merely  a  guarantor  for  its  payment" 

The  contract  of  a  surety  imports,  it  is  said  by  Judge  Story,  en* 
tire  good  faith  and  confidence  between  the  parties,  in  regard  to  the 
whole  transaction.  The  creditor,  being  informed  of  the  relation,  is 
bound  to  the  duty  of  disclosure  of  all  facts  and  circumstances  which 
are  calculated  to  affect  materially  the  discretion  of  the  surety,  or  the 
degree  of  his  responsibility.  Railton  y.  Matthews,  10  G.  &  F.934; 
Hamilton  y.  Watson,  12  id.  109  ;  Owen  v.  J^oman,  3  Mac.  &  G.  3?8; 
Pidcock  V.  Bishop,  5  Dow.  &  By.  505.  The  good  faith,  which  must 
be  obseryed  in  the  making  of  the  contract,  must  be  kept  inviolate 
in  all  subsequent  transactions  between  the  creditor  and  principal. 
The  proposition  is  thus  stated  in  a  general  form  :  '^  If  a  creditor 
does  any  act  injurious  to  the  surety,  or  inconsistent  with  his  rights ; 
or  if  he  omits  to  do  any  act,  when  required  by  the  surety,  which 
his  duty  enjoins  him  to  do,  and  the  omission  proves  injurious  to 
the  surety,  in  all  such  cases  the  latter  will  be  discharged." 
1  Story's  Eq.,  §§  324-5. 

We  l^ave  numerous  decisions,  in  which  these  general  principlei 
have  been  applied,  and  especially  directed  to  a  consideration  of  acts 
or  omissions  of  the  creditor,  subsequent  to  the  making  of  the  con- 
tract,  which  have  been  relied  upon  as  relieving  the  surety  from  lia- 
bility. Any  alteration  of  the  contract,  without  the  consent  of  the 
surety,  as  to  him  extinguishes  its  obligation.  It  ceases  to  be  the 
contract  into  which  he  entered ;  and  though  the  alteration  may 
not  work  injury  to  him,  he  is  discharged,  because  he  has  not  given 
.^sent  to  the  new  contract,  and  the  original  contract,  to  which 
ussont  was  given,  has  been  displaced  and  extinguished.  Cotnegys 
V.  Booth,  3  Stew.  14;  Pyke  v.  Searcy,  4  Port.  52;  Macay  v.  Dodge, 
5  Ala.  388.  The  time  of  performing  the  contract,  the  day  of  pay- 
ment, may  be  extended,  by  some  subsequent  arrangement  between 
the  creditor  and  the  principal,  to  which  the  surety  does  not  consent 
If  there  is  such  an  agreement,  the  surety  is  discharged,  because  the 
burdens  of  the  contract  are  enlarged  ;  there  is  practically  a  change 
of  the  original  contract —  the  creditor  places  himself  in  a  position 
in  which  he  cannot,  on  notice  from  the  surety,  proceed  to  sue  on  the 
contract,  or  respond  to  the  decree  of  a  court  of  equity,  which  the 
bnretyhas  a  right  to  obtain,  compelling  him  to  sue  the  principal. 
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Here,  again,  the  inquiry  is  not  whether  practically  any  injury  has 
resulted  to  the  surety.  It  is  enough  that  the  arrangement  has 
been  entered  into  without  his  consent;  and  from  all  such  transac- 
tions good  faith  to  the  surety  compels  the  creditor  to  abstain. 

Mere  gratuitous  indulgence  of  the  principal,  whether  extended 
at  his  request  or  without  it,  yielded  by  the  creditor  from  sympathy* 
from  an  inclination  to  favor  him,  or  the  result  of  mere  passiveness, 
will  not  operate  to  discharge  the  surety.  There  must  be  an  agree- 
ment, founded  on  a  valuable  consideration ;  for  as  we  have  said, 
there  is  practically  a  change  of  the  original  contract — a  new  con- 
tract, into  which  the  surety  has  not  entered.  The  length  of  the 
time  of  indulgence,  or  extension,  is  not  material.  The  creditor 
eannot,  for  a  day,  or  an  hour,  by  an  agreement  to  which  the  surety 
does  not  yield  assent,  tie  up  his  hands,  so  that  the  surety  would  be 
deprived  of  the  right  to  proceed  instantly  against  the  principal,  on 
the  payment  of  the  debt;  nor  hold  him  to  the  agreement  made 
alone  with  the  principal.  2  Brick.  Dig.  385,  §§  160-165.  The 
main  propoeition,  on  which  the  chancellor  rendered  the  decree  now 
assailed,  and  which  is  now  advanced  to  support  it,  is  affirmed  in 
nnmerous  authorities,  and  its  correctness  has  not  been  and  cannot 
be  questioned.  That  proposition  may  be  thus  stated  :  Mere  pas- 
siveness, or  mere  delay  in  suing  the  principal  debtor,  or  in  the 
prosecution  of  execution  against  him  after  judgment,  will  not  dis- 
charge the  surety.  The  duty  of  active  diligence  in  the  prosecution 
of  suits,  or  of  execution  against  the  principal,  can  be  devolved  on 
the  creditor  by  the  surety,  if  he  desired,  by  requesting  it  But  if 
he  is  himself  passive  —  if  he  does  not,  by  preferring  the  request, 
quicken  the  creditor  into  activity,  there  is  no  room  for,  or  justice 
in  his  complaint,  of  the  inaction  of  the  creditor,  which  his  own 
may  have  induced. 

There  are  circumstances,  however,  in  which  the  creditor  cannot 
be  inactive,  without  being  unjust,  and  wanting  in  good  faith  to  the 
surety.  In  all  such  cases,  it  must  be  supposed  that  he  intends  to 
discharge  the  surety ;  or  if  that  intention  cannot  be  presumed,  his 
inaction,  to  which  the  surety  does  not  assent,  operates  as  a  discharge 
of  the  latter,  in  courts  of  law  or  of  equity.  An  undisputed  equity 
of  the  surely  is,  on  payment  of  the  debt,  to  stand  in  the  place  of 
the  creditor,  as  to  all  securities  which  the  creditor  may  hold  or  ac- 
quire, for  the  payment  of  the  debt ;  and  he  is  entitled  to  all  tne 
benefit  from  them,  which  the  creditor  oould  have  derived.     Outturn 
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Y.  Emanuel,  1  Ala.  23 ;  Fosier  v.  Aihenaum,  3  id.  302 ;  Ohio  Li/& 
Ins.  it  Trust  Co.  v.  Ledyard,  8  id.  866 ;  Fawcetts  v.  Eimmet/,  33  id. 
261 ;  Lyon  v.  Leavitt,  3  id.  430 ;  Knighton  t.  Ckirry,  MSS.  It  fol- 
lows that  the  creditor  is  bonnd  to  exercise  reasonable  diligence  in 
the  preserration  of  sach  securities  ;  and  if  by  his  negligence  they 
are  lost,  or  if  he  should  disable  himself  from  surrendering  them  to 
the  surety,  on  payment  of  the  debt,  the  surety  is  discharged,  to  the 
extent  to  which  the  securities,  if  made  arailable,  would  have  ex- 
tinguished his  liability.  Outturn  v.  JSmanuei,  supra  ;  Hayes  v.  Wordy 
4  Johns.  Oh.  123  ;  8  Am.  Dec.  554 ;  Commonwealth  y.  MUler,  8  S. 
&  B.  452  ;  Fverly  y.  Rice,  20  Penn .  St  297  ;  Baker  y.  Briggs,  8 
Pick.  122 ;  20  Am.  Dec.  311. 

The  principles  defining,  in  particular  circumstances,  the  good 
faith  which  the  creditor  must  obserYe  toward  the  surety,  aid  ma- 
terially in  determining  what  are  his  duties  under  other  circumstances 
m  which  he  may  haYe  the  means  of  obtaining  payment  from  the 
principal.  Oood  faith  is  not  a  mere  absolute,  inflexible  phrase, 
existing  of  and  by  itself.  It  is  a  relatiye  term,  and  must  always  be 
considered  in  reference  to  the  relation  of  the  parties  —  the  confi- 
dence existing,  or  which  may  be  justly  reposed,  and  the  circum- 
stances surrounding  them,  when  it  may  or  may  not  require  the  one 
party  or  the  other  to  act,  or  a  want  of  it  may  be  deduced  from  in- 
action. A  creditor  may  not  haye  in  his  possession,  or  under  his 
control,  property  or  effects,  which  he  has  the  right  to  retain  for  the 
payment  of  the  debt,  and  to  which  right  the  security  would  be  enti- 
tled on  payment  made  by  him.  Haying  them,  as  we  haye  seen,  the 
law  compels  him,  if  he  would  preseryo  the  liability  of  the  surety 
to  him,  to  good  faith  and  reasonable  diligence  in  keeping  and 
making  them  ayailablo.  The  payment  of  the  debt  by  the  princi- 
pal, to  whom  the  consideration  has  moyed,  and  who  is  primarily 
liable,  and  bound  to  indemnify  the  surety,  if  he  is  compelled  to 
make  payment,  is  the  great,  controlling  object  in  yiew.  Now,  if 
the  principal  tenders  payment  in  full,  after  the  debt  is  due,  the 
creditor  is  bound  to  accept  it,  or  the  surety  will  be  discharged.  It 
is  bad  faith  toward  the  surety,  on  thetpart  of  the  creditor,  to  re- 
fuse ;  for  he  may  thereby  inyert  the  order  in  which  principal  and 
surety  are  liable,  as  between  themselyes ;  and  he  changes  the  nature 
and  character  of  the  liability  of  the  surety,  compelling  him  to 
guarantee  for  a  further  and  additional  period  of  time  the  ability  of 
the  principal  to  make  the  payment  The  tender  haying  been  made> 
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the  relation  of  the  creditor  and  principal  is  changed  —  the  only 
dntf  of  the  principal  is  to  keep  the  tender  open  ready  for  the 
acceptance  of  the  creditor  whenever  ho  manifests  it  If  he  is  sued 
by  the  creditor,  he  may  bring  into  court  the  sum  tendered,  without 
any  accruing  interest,  or  compensation  for  the  forbearance  during 
the  interTening  period.  There  is,  in  effect,  a  new  loan  to  the  prin* 
eipal,  payable  on  demand,  without  interest,  to  which  the  surety  is 
not  a  party,  and  gives  no  assent.  Brandt  on  Suretyship,  §  295, 
and  authorities  cited  in  note.  We  speak  now  of  cases  in  which 
there  is  a  formal  tender,  and  a  refusal  to  accede  to  it  by  the  creditor, 
which  would  constitute  a  defense  for  the  principal,  if  he  kept  it 
open  and  ready  for  acceptance. 

There  IS  another  class  of  cases,  which  the  present  case  more 
nearly  resembles.  In  which  there  may  not  be  the  formalities  of  a 
tender,  and  no  fact  or  circumstance  affording  the  principal  any  de- 
fense  against  the  claim  of  the  creditor,  or  which  places  them  in 
the  relation  of  adversaries.     There  may  be  an  offer  of  payment, 
which  the  principal  may,  at  the  request  of  the  creditor,  and  for  his 
ease  and  accommodation,  forbear  from  converting  into  a  formal 
tender,  absolving  him  from  liability  for  future  interest,  and  for  the 
costs  of  suit,  if  ho  kept  the  tender  open.     To  this'  class  belongs  the 
case  of  Clark  v.  Sickler,  64  N.  Y.  231 ;  s.  c,  21  Am.  Bep.  606,  re- 
ferred to  by  the  chancellor.     The  principal,  Mott,  then  being  sol- 
vent»  but  subsequently  becoming  insolvent,  offered  to  pay  the  debt; 
bat  the  creditor  declined  to  receive  payment,  giving  no  other  reason 
than  that  he  had  no  use  for  the  money,  and  requested  Mott  to  keep 
it ;  to  which  he  assented.    It  was  held  that  the  surety  was  not  dis- 
charged ;  that  the  indulgence  to  the  surety  was  merely  gratuitous, 
not  compelling  the  creditor  to  delay  for  any  definite  period  of  time, 
and  not  disabling  him  from  suing,  or  taking  any  other  step  for  the 
payment  of  the  debt  the  surety  had  a  legal  right  to  require  him  to 

There  is  an  obvious  distinction  between  that  case  and  the  present. 
If  the  surety  had  immediately  paid  the  debt,  Mott  being  solvent, 
his  remedies  for  reimbursement  would  have  been  equal  to  any  the 
creditor  could  have  pursued.  In  this  case,  the  principal  was  dead, 
and  his  estate  insolvent  If  the  surety  paid  the  debt,  ho  would  have 
been  a  mere  general  creditor  of  the  principal,  entitled  only  to  share 
with  other  like  creditors  in  the  distribution  of  the  assets,  dimin- 
ished, as  they  must  be,  by  the  payment  of  preferred  claims.  If  the 
Vol.  XXXV—  7 
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creditor  had  accepted  payment,  as  proposed  by  the  administratrix, 
and  as  it  was  her  right  to  propose,  and  as  he  had  tho  right  of  ac- 
cepting, the  debt  would  have  been  extingaished  in  fall,  and  without 
offending  the  rights  of  other  creditors,  whether  preferred  or  geneial. 
PilcJier  V.  Patrick,  Minor,  321 ;  Perrine  v.  Warren,  3  Stew. 
151;  Oodhold  v.  Roberts,  7  Ala.  662.  In  his  transactions  with  the 
administratrix  of  the  principal,  good  faith  to  the  surety  requiredi 
that  the  creditor  should  not  be  unmindful  of,  and  indifferent  to, 
the  injury  he  was  directly,  and  for  no  assigned  reason,  inflicting  of 
his  own  volition.  It  is  a  duty  the  creditor  owes  the  surety,  in  his 
dealings  with  the  principal,  to  protect,  so  far  as  he  can  consistently 
with  the  preservation  of  his  own  rights,  the  rights  and  interests  of 
the  surety.  Their  right  and  interest  is  indeed  tho  same  —  the  per- 
formance of  the  contract,  or  the  payment  of  the  debt  —  the  right  of 
the  creditor  to  payment  or  performance  from  principal  or  surety, 
one  or  both  —  the  right  of  the  surety  to  payment  or  performance 
primarily  by  the  principal.  A  creditor,  who  yoluntarily  interposes 
obstacles,  which  prevent  the  surety  from  pursuing  the  creditor  ac- 
cording to  the  remedies  the  law  affords  him,  would  not  be  allowed 
to  recover  of  the  surety.  If  he  declines  or  refuses  accepting  pay- 
ment from  the  principal,  when  it  is  offered,  and  tho  means  of  mak- 
ing the  payment  are  in  his  own  hands,  which  he  surrenders  to  the 
principal,  though  he  could  rightfully  retain  them,  and  he  knows 
that  the  result  of  his  conduct  will  inflict  irreparable  loss  on  the 
surety,  it  is  difficult  to  abstain  from  imputing  to  him  a  want  of 
good  faith,  or  of  distinguishing  between  his  conduct  and  an  inter- 
position of  obstacles  preventing  the  surety  from  being  fully  indem* 
nified.  The  liability  of  the  surety,  which  could  be  immediately  ex- 
tinguished, is,  without  his  assent,  prolonged.  Not  only  is  it  in  this 
case  prolonged,  but  the  death  and  insolvency  of  the  principal  in 
fact  increases  its  burdens  ;  for  he  cannot  obtain  from  the  estate  of 
the  principal  full  indemnity,  when  the  creditor  may  elect  to  compel 
him  to  payment. 

As  the  case  is  now  presented,  without  any  explanation  of  his  con- 
duct from  the  creditor,  it  is  a  little  difficult  to  avoid  the  inference, 
that  there  was  a  design  on  his  part  to  fasten  on  the  property  of  the 
surety  a  liability  for  the  debt,  in  ease  of  tho  estate  of  the  principaL 
If  that  be  true,  there  can  be  no  doubt  the  law  condemns  his  con* 
duct,  and  relieves  the  surety,  whose  rights  and  interests  he  was 
bound  to  respect,  and  compels  him  to  look  for  payment  to  the  prin* 
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eipaly  whom  he  intended  to  favor  at  the  expense  of  the  surety.  In 
Sears  t.  Van  Ihisen,  25  Midi.  351^  the  holder  of  a  promissory  note 
refused  to  receive  payment,  when  tendered  by  the  makersf,  and  de- 
kjfed  its  collection  until  they  became  insolvent  This  conduct,  it 
was  held,  discharged  the  payee,  who  had  guaranteed  unconditionally 
the  payment  of  the  note,  and  whose  relation  is  not  distinguishable 
from  that  of  a  surety.  Donley  v.  Campy  22  Ala.  C59.  It  is  to  be 
remarked  of  thb  case,  that  there  was  no  formal  tender,  changing 
the  condition  of  that  of  the  makers  to  the  duty  of  keeping  the 
tender  open  for  the  acceptance.  There  was  a  mere  offer  of  pay- 
ment (without  presenting  the  money,  and  without  evidence  that 
the  makers  then  had  it,  save  so  far  as  it  could  be  inferred  from  their 
credit  and  business),  which  the  holder  declined,  because  he  did  not 
need  the  money.  It  was  for  his  ease  and  accommodation,  that  the 
payment  was  not  made. 

In  McQuesisn  v.  Noyes^  6  N.  H.  19,  there  was  an  offer  of  pay- 
ment by  the  principal,  but  the  creditor  did  not  accept  it,  and 
made  a  mere  general  agreement  that  he  would  wait  for  payment 
aud  the  principal  could  retain  the  money.     The  court  regarded  the 
transaction  as  a  new  loan  of  the  money  to  which  the  surety  was  not 
a  party.    In  SaiUy  v.  Elmore^  2  Pai.  497,  it  is  said  by  Chancellor 
Walworth  that  a  surety  will  be  discharged  by  any  arrangement 
or  dealing  between  the  principal  debtor  and  the  creditor  which 
operates  as  a  fraud  on  the  surety,  **  as  if  the  money  had  been 
offered  to  the  creditor  at  the  day  it  fell  due,  or  afterward,  and  he 
had,  without  the  consent  of  the  surety,  requested  the  debtor  to 
retain  it  longer,  this  would  operate  as  a  fraud  upon  the  surety  and 
dischai^  his  liability.''    In  Joslyn  v.  Easima7iy  46  Vt.  258,  there 
was  a  tender  of  payment  by  the  principal  which   the  creditor 
declined  receiving,  and  it  was  held  that  the  surety  was  discharged. 
The  tender  was  of  a  character  which  would  have  discharged  the 
principal  if  he  had  kept  it  open,  and  as  it  would  have  discharged 
him  it  discharged  the  surety,  whose  obligation  was  accessorial  —  he 
could  not  be  compelled  into  the  new  relation  of  a  guarantor  that 
the  principal  would  keep  it  open  for  the  creditor  when  he  chose  to 
manifest  a  willingness  to  accept  it     To  the  same  effect  are  the 
cases  of  Johnson  v.  Ivey,  4  Cold.  608;  ffayes  v.  Josephi,  26  Gal.  535; 
Curiae  v.  Packard,  29  id.  194. 

There  is  another  class  of  cases  which  seem  to  be  the  subject  of  a 
conflict  of  decision,  when  a  creditor,  having  in  his  possession  or 
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under  his  control  tho  means  of  satisfying  the  debt^  yet  chooses  not 
to  make  the  appropriation,  and  voluntarily  parts  with  them.  It 
may  be  conceded  that  ordinarily  a  creditor  is  not  bound  to  assert 
and  exercise  tho  right  not  existing  at  common  law,  conferred  by 
statutes,  of  setting  ofF  the  demand  or  debt  he  may  have  against  the 
principal  and  surety,  against  a  demand  or  debt  which  may  be  due 
from  him  to  tho  principal.  The  assertion  of  such  right  migiit 
involve  him  in  litigation  with  the  principal  into  which  it  may  not 
in  the  absence  of  peculiar  circumstances  be  his  duty  to  enter.  The 
failure  to  assert  tho  right,  compelling  suit  by  the  principal,  can  be 
no  more  than  his  mere  passiveness,  in  the  absence  of  peculiar  cir- 
cumstances, in  pursuing  legal  remedies,  for  the  plea  of  set-off  is  in 
its  essence  a  cross-action.  To  this  class  belong  the  cases  of  Glazier 
V.  DouglasSy  32  Conn.  393;  HolKngsworth  v.  Tanner^  44  Ga.  11. 
Beaubicn  v.  Stoneyy  Speer's  Eq.  508,  to  which  we  have  been  referred. 
We  do  not  dissent  from  the  conclusion  reached  in  these  cases,  nor 
do  we  now  intend  intimating  under  what  circumstances  it  would 
be  the  duty  of  the  creditor  to  insist  on  a  right  of  set-off  against  the 
principal  for  the  ease  of  the  surety. 

The  present  case  stands  on  a  different  ground.  There  was  no 
necessity  for  the  creditor  to  assert  it  — no  peril  of  litigation  with 
the  principal  if  he  made  the  claim.  The  means  of  payment  were 
in  his  hands,  and  it  was  his  duty;  the  principal,  by  his  proposal 
that  they  should  be  applied  in  payment  of  the  debt,  placing  him 
in  no  other  position  than  that  of  accepting  or  refusing  tho  prop  si- 
tion.  He  had  simply  to  retain  instead  of  paying  the  money  to  the 
principal,  and  the  retainer  operating  not  only  to  extinguish  the 
liability  of  principal  and  surety,  but  his  own  liability  to  the  prin- 
cipal. In  Lato  V.  Eiuit  India  Company^  4  Yes.  824,  the  creditor 
had  made  a  settlement  with  the  personal  representative  of  the  prin- 
cipal, and  paid  to  him  a  balance  supposed  to  be  due  the  principal 
on  a  settlement  of  his  accounts  as  an  officer  of  the  company.  Sub- 
sequently a  claim  was  made  upon  Law  as  a  surety  on  the  ofScial 
bond  of  the  principal,  and  it  was  held  ho  was  discharged.  The 
ease  was  attended  by  peculiar  circumstances  influencing  its  decision, 
but  the  underlying  principle  is  that  the  creditor  must  do  no  act 
which  ma7  injure  the  surety,  and  if  he  does  such  an  act^  borrowing 
the  words  of  the  master  of  the  rolls,  '^  the  court  is  very  glad  to  lay 
hold  of  it  in  favor  of  the  surety.^ 

In  McDowell  v.  Bank^  1  Harr.  (Del.)  369,  the  creditor,  a  bank. 


DECEMBER  TEEM,  1879.  55 

White's  Administrator  v.  Life  Associatiou  of  America. 

had  on  general  deposit  moneys  of  the  principal  sufficient  to  pay  the 
debt,  but  permitted  the  principal  from  time  to  time  after  ma* 
tnrity  of  the  debt  to  withdraw  them  by  checks,  and  the  surety 
was  held  discharged.  The  same  principle  is  recognized  in  Dawson 
T.  Seal  Estate  Bank,  5  Ark.  296-99.  The  cases  of  Martin  t.  iter- 
Aants^  Bank,  6  Harr.  &  Johns.  235;  and  Voss  v.  Oerman  Am. 
Bank,  83  HI.  599 ;  &  c,  25  Am.  Bep.  415,  assert  the  contrary  doc« 
trine.  Assuming,  as  we  think  it  must  be  assumed,  that  a  bank  has 
a  lien  on  any  balance  which  may  be  due  from  it  to  a  customer  on 
any  moneys  he  may  have  on  general  deposit — not  moneys  depoa- 
ited  for  special  purposes,  of  which  the  bank  is  informed,  and  either 
expressly  or  impliedly  consents  to  hold  for  such  purposes — for  the 
payment  of  a  debt  due  to  it  for  money  borrowed,  or  for  a  debt 
n^tiated  to  it  in  the  usual  course  of  trade ;  we  inoline  to  the 
opinion  that  it  cannot  pay  such  balance  or  such  moneys  to  the  prin- 
cipal without  discharging  the  surety.  It  has  not  the  option  to  part 
with  the  security  it  has  acquired  without  the  consent  of  the  surety. 
We  are  not  trammelled  by  the  broad  expressions  found  in  Perrine 
T.  Firemen's  Ins.  Co.,  22  Ala.  575,  from  which  we  expressed  dissent 
in  Knighton  v.  Curry,  MSS. 

Affirming  a  proposition  that  meets  the  present  case,  we  hold, 
that  when  the  principal  ofFers  the  creditor  the  privilege  of  retain- 
ing,  from  moneys  the  creditor  has  in  his  hands,  and  is  about  pay- 
ing to  him,  the  debt  due  him  from  principal  and  surety,  good 
faith  to  the  surety  requires  him  to  accept ;  and  if  he  refuses,  when 
he  could  rightfully  retain,  without  prejudice  to  the  rights  or  equi- 
ties of  others,  the  surety  is  discharged.  There  is  more,  in  such 
case,  than  mere  passiveness  on  the  part  of  the  creditor  —  there  is 
positire  action  in  the  refusal  to  accept  the  payment  More  espe- 
cially must  this  be  true,  when  the  creditor  is  dealing  with  the  prin- 
cipal, in  the  absence,  and  without  the  knowledge  of  the  surety. 
The  case  has  its  unpleasant  features,  which,  unexplained,  if  they  do 
not  create  a  presumption  of  sinister  motive,  cast  suspicion  on  the 
conduct  of  the  appellee.  It  is  so  much  out  of  the  course  of  ordin- 
ary transactions  for  a  debtor  to  pay  his  creditor  a  large  sum  of 
money,  without  the  deduction  of  a  debt  the  creditor  expresses  a 
willingness  to  receiye,  that  when  immediate  injury  must  result  to 
another,  it  is  difficult  to  resist  the  conclusion  the  injury  was  in- 
tended. No  importance  can  be  attached  to  the  fact  that  there  is 
no  averment  in  the  bill,  that  the  attorney  (Day)  had  specific  an- 
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thority  to  propose  receiying  the  debt  in  paymeut,  or  as  money,  from 
the  appellee.  It  does  not  appear  that  the  refusal  of  the  appellee 
was  placed  on  that  ground,  when  the  proposal  was  made;  and  if  the 
fact  is,  that  he  was  without  authority,  how  far  the  equity  of  the  ap- 
pellant is  affected  will  arise  on  a  hearing  on  the  evidence. 

The  bill  showing  that  the  surety  was  discharged  from  personal 
liability  by  the  conduct  of  the  appellee,  the  mortgage  he  had  exe- 
cuted, which  passed  the  legal  estate  in  the  premises,  and  was  but  a 
further  security  for  the  payment  of  the  debt,  was  also  discharged. 
It  was  but  an  incident  of  the  debt  of  the  surety,  and  could  not  sur* 
viye  its  discharge,  or  extinguishment,  or  a  voluntary  release  of  it 
by  the  creditor.  Brandt  on  Suretyship,  §  21.  The  principal  has 
not  been  discharged;  and  the  mortgage  remains  a  valid  security  on 
his  equity  in  the  premises.  The  sale  the  appellee  was  proposing  to 
make,  was  a  sale  not  only  of  this  equity,  but  of  the  legal  estate ; 
and  there  can  be  no  doubt  of  the  power  of  a  court  of  equity  to  re* 
strain  it 

The  decree  must  be  reversed,  the  injunction  reinstated,  the  de« 
murrer  and  motion  to  dismiss  overruled,  and  the  cause  remanded. 

Decree  reversed  and  cause  remanded. 


AcKLBiir'B  Executor  v.  Hickkak. 

(68  Ala.  49U 

Skoidenee  —  memoraTidum, 

A  witness  maj  refresh  his  memoiy  by  examining  a  memorandnm  made  hj  him- 
self, or  known  and  recognized  by  him  aa  stating  tlie  facts  truly,  when,  after 
each  examination,  he  can  testify  to  the  facts  as  matter  of  independent  recol- 
lection ;  but  the  memorandum  itself  is  not  thereby  made  evidence.  If  the 
memory  of  the  witness  is  not  refreshed  by  an  examination  of  the  memoran- 
dum, so  that  he  can  testify  to  the  facts  as  matter  of  independmit  recollec- 
tion, but  he  can  nevertheless  testify,  that  at  or  about  the  time  the  memoran* 
dum  was  made,  he  knew  its  contents,  and  he  knew  them  to  be  Ime,  his 
testimony  and  the  memorandum  are  both  competent  evidence;  but  if  he  did 
not  know  the  contents  of  the  memorandum  to  be  true  when  It  was  made, 
although  he  saw  it  made,  the  memorandum  is  not  admissible  evidenoa.  (8m 
naU^p.  6d.) 
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WaUker  A  Shelby^  for  appellant^  cited  Kelsea  v.  FUtclier^  48  N. 
IL  282;  Haven  v.  Wendell,  11  id.  112;  StaU  v.  iS%tndorn,46  id.  504: 
Vofibinder  v.  Metcalf,  3  Ala.  100;  Olds  v.  Powell,  10  id.  399; 
Buiherford  y.  Br,  Bank  of  Mobile^  14  id.  92;  Russell  v.  Hudson  R, 
S.  Co.,  17  N.  Y.  134;  Meacham  v.  Pc«,  51  Barb,  65;  Rogers  v. 
Burton,  Peck,  108;  j?60^«  t.  Slate,  Heigs,  106;  McOehee  t.  O^r^^r,  7 
Port  538;  Knight  v.  Clements,  45  Ala.  94 ;  s.  c,  6  Am.  Bep.  693 ; 
Crawford  v.  Br.  Bank,  8  Ala.  79;  1  Whart  Ev.  521-2;  Coffin  y. 
Vincent,  12  Gudh.  98. 

Humes  d  Cordon,  contra. 

STONEy  J.  The  law  recognizes  the  right  of  a  witness  to  consult 
memoranda  in  aid  of  his  recollection,  under  two  conditions:  First, 
when  after  examining  a  memorandum  made  by  himself,  or  known 
and  recognized  by  him  as  stating  the  facts  truly,  his  memory  is 
thereby  so  refreshed  that  he  can  testify,  as  matter  of  independent 
recollection,  to  facts  pertinent  to  the  issue.  In  cases  of  this  class, 
the  witness  testifies  to  what  he  asserts  are  facts  within  his  own 
knowledge ;  and  the  only  distinguishing  difference  between  testi- 
mony thus  given,  and  ordinary  evidence  of  facts,  is  that  the  wit- 
ness, by  invoking  the  assistance  of  the  memorandum,  admits  that 
without  such  assistance,  his  recollection  of  the  transaction  he  testi- 
fies to  had  become  more  or  less  obscured.  In  cases  falling  within 
this  class,  the  memorandum  is  not  thereby  made  evidence  in.  the 
cause,  and  its  contents  are  not  made  known  to  the  jury,  unless  op- 
posing counsel  call  out  the  same  on  cross-examination.  This  he 
may  do,  for  the  purpose  of  testing  its  suflBciency  to  revive  a  faded 
or  fading  recollection,  if  for  no  other  reason.  i 

In  the  second  class  are  embraced  cases  in  which  the  witness,  after 
examining  the  memorandum,  cannot  testify  to  an  existing  knowl- 
edge of  the  fact  independent  of  the  memorandum.  .  In  other  words, 
cases  in  which  the  memorandum  fails  to  refresh  and  revive  the 
recollection,  and  thus  constitute  it  present  knowledge.  If  the  evi- 
dence of  knowledge  proceed  no  further  than  this,  neither  the 
memorandum,  nor  the  testimony  of  the  witness,  can  go  before  the 
jnry.  If,  however,  the  witness  go  Airther,  and  testify  that  at  or 
about  the  time  the  memorandum  was  made,  he  knew  its  contents* 
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and  knew  them  to  be  true,  this  legalizes  and  lets  in  both  the  testi- 
mony of  the  witness  and  the  memorandum.  The  two  are  the  eqaiva> 
lent  of  a  present,  positive  statement  of  the  witness,  affirming  the 
truth  of  the  contents  of  the  memorandum.  1  Oreenl.  Ey.,  §§  436- 
7;  Bondurani  v.  Bank,  7  Ala.  830. 

Under  these  rules,  the  Circuit  Court  erred  in  allowing  the  mem- 
orandum to  be  given  in  evidence  to  the  jury.  The  court  erred, 
also,  in  allowing  the  witness  to  refresh  his  recollection,  by  the  credit 
indorsed  in  the  handwriting  of  Hickman.  True,  he  stated  he  saw 
the  indorsement  made;  but  he  did  not  testify  that  he  knew,  or  ever 
had  known,  it  contained  a  true  statement  of  the  fact&  If  he  had 
testified  that  he  saw  the  indorsement  made,  and  observed  its  con- 
tents, and  knew  at  the  time  that  they  were  true,  this  would  have 
brought  the  testimony  within  the  second  of  the  rules  stated  above, 
and  would  have  let  in  both  the  testimony  and  the  memorandum, 
notwithstanding  the  witness,  at  the  time  of  the  trial,  had  no  in- 
dependent recollection  of  the  facts  shown  by  the  indorsement. 

[Omitting  a  minor  question.] 

Reversed  and  remanded. 

KoTB  BT  m  Rbpobtbb.'^Id  Howard  r.  MeDornmoKnTt  V,  T.  091;  theooart  laM  down  ttt 
mleMtotbe  uMof  memonuKU m foUows:  **The  Uwm  to  the  uaoof  memoraadA  bf 
iHteMws  whDe  toitifTlDgU  quite  wall  lettled  In  this  State.  1.  A  witaeM  maj,  for  the 
purpoae  of  ref  reihinc  his  memory,  uae  any  memorandum,  whether  made  hy  Mmielf  or 
another,  written  or  printed,  and  when  hie  memory  has  thus  been  refWihed,  ha  must  tt^Otf 
to  factaof  his  own  knowtedge,  the  memorandum  Itself  not  being  evMenoe.  S.  What  a 
witnefli  has  so  farfoigoiten  the  fscts  that  he  cannot  reosU  them,  even  after  kwidngat  a 
memorandum  of  them,  and  he  testltles  that  he  once  knew  them  and  made  a  memoraDdom 
of  them  at  the  time  or  soon  after  they  transpired,  which  he  Intended  to  make  correet|y, 
and  which  he  belleres  to  be  correct,  such  memorandum,  In  his  own  handwrltins,  may  be 
laoeired  as  CTldenoe  of  the  facts  therein  contained,  although  the  witness  has  no  pressnt 
recollection  of  them.  8,  Memoranda  may  be  used  in  other  esses  which  do  not  preclsa^y 
come  under  either  of  the  foregoing  heads.  A  store  of  goods  Is  wrongftiUy  seised,  and  aa 
action  is  brought  to  recoirer  for  the  conyerslon .  There  are  thousands  of  items .  No  witnssi 
could  carry  In  his  mind  all  the  items  and  the  ralues  to  be  attached  to  them.  In  sucha  csas^ 
a  witness  may  make  a  list  of  all  the  items  and  their  Talnes,  and  he  may  aid  his  memoiy 
while  testifying  by  such  list.  He  must  be  able  to  state  that  all  the  articles  named  in  the 
Ust  were  seised,  and  that  they  were  of  the  Talues  therein  stated,  and  he  may  use  the  list 
to  enable  him  to  state  the  itema  After  the  witness  has  testified,  the  memorsndnm  whkh 
he  has  used  may  be  put  in  evidence,  not  as  proving  any  thing  of  Itself,  but  as  a  detailed 
■tatement.of  the  Items  testified  to  by  the  witness.  The  manner  In  which  the  memonmdnm. 
In  such  a  case,  may  be  used  is  very  much  in  the  discretion  of  the  trial  Judge.  Ha  msy 
require  the  witness  to  testify  to  each  item  separately,  and  have  his  evidence  recorded  la 
the  minutes  of  the  trial,  and  then  the  Introduction  of  the  memorandum  will  not  be  in* 
portent;  or  he  may  allow  the  witness  to  testify  quite  generally  to  the  Items  sad  their 
values ;  and  receive  the  memorandum  as  the  detailed  result  of  his  ersmlnstlon,  Iwsvlngte 
the  advene  party  a  more  minute  cross-examination.  Without  the  use  of  a  memorandnB 
to  such  cases,  It  would  be  difficult,  If  not  Impossible,  to  ooodnot  a  trisl  Involving  tta 
examination  of  a  large  number  of  Items.  Driggt  v.  Bmitk^  SO  N.  T.  Superior  Oouiti  M^ 
^^rwnMkA  In  this  couTt.   McCoTtnidB  V.  Pmn,  Central  B.  R,  Obu,  40  N.  T.  SOB.** 
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Jo  CommonwmLtk  r.  Ford,  UaaeachuBetto  Supreme  Ooiirt,  January,  1861,  to  contradict  a 
intMH  for  the  prosecution,  in  regard  to  his  former  testimony,  the  defendant  called  a 
neirapaper  reporter,  v.-hu  had  reported  the  proceedings  in  which  the  former  testimony  was 
given,  and  from  whose  report  an  account  of  those  proceedings  had  been  printed  in  liis 
newspaper,  and  asked  that  the  reporter  be  allowed  to  refresh  his  recollection  from  the 
printed  account,  no  search  having  been  made  for  the  written  report,  but  the  reporter 
supporinctt  had  been  destroyed,  and  knowing  that  the  printed  account  was  in  accordance 
with  his  written  reports  The  request  was  declined.  The  prisoner's  exception  to  this  ruling 
WM  sustained.  The  court  observed:  **The  witness  should  have  been  allowed,  for  the 
purpose  of  reCreahing  his  memory,  to  look  at  the  printed  report,  which  he  stated,  as  of  his 
own  knowledge,  was  printed  substantial^  as  made  by  him.  It  was  not  contended  that  the 
written  or  printed  report  or  any  portion  of  their  contents  could  be  put  in  evidence.  They 
were  deaity  Incompetent  in  any  aepect  of  the  case  as  presented.  The  rule  therefore, 
that  to  prove  l^  oral  testimony  Uie  contents  of  a  paper  relied  on  as  evidence,  it  isneoessaiy 
first  to  show  that  it  has  been  lost  or  destroyed,  or  that  upon  diligent  search  it  cannot  be 
fonnd,  has  no  application  to  this  case.  In  order  to  refresh  tlie  recollection  of  a  witness,  tt 
b  not  important  that  the  paper,  book  or  memorandum  should  have  been  written  or  printed 
by  the  wttaeas  himself,  or  that  it  should  be  an  original  writing.  It  is  sufficient  if  he  saw 
it  while  the  facts  stated  therein  were  fresh  in  his  memory,  and  he  knows  that  they  aie 
«omct^  tranacribed  or  printed.  Upon  inspecting  it,  he  can  state  the  facts,  if  thereby 
csDedtohisreooUectlon.  1  GreenL  £v.,  U  436-A39;  Otopfn  t.  iKipliam,  80  Fick.  467.  See 
Coffin  T.  Vlneentt  U  Cush.  96;  Ktntlnf/ttm  ▼.  1n0||«,  8  East,  27S.  The  case  most  resembUng 
<lMcaseatbariaflbmev.jre£msie,6Cl.  ftFln.e28.  See  alsolisxv.  Dueheticf  KinfftUm^ 
t»Bow.8LTr.C19;  IHirtonT.PfMiiuner,  9  A.  ft  S.  841;  fi^r.  Hetmet^,  6  N.Y.  837.*'  la 
0onie  T.  JfeXsnsis,  aupra,  a  snrveiyor  was  allowed  to  refresh  hie  memoiy  by  an  extnMSl 
tea  Iris  IMd-iiotea,  embodied  in  a  printed  report  made  by  him,  and  Terifled  by  him 
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(88  Ala.  547.) 

Mfffotiabls  inairument'^  municipal  bondi,  vihen  are  nak 

Astboriied  mnniclpel  bonds,  payable  to  bearer,  on  the  completion  of  a  speeU 

fled  railroad,  are  not  negotiable  paper. 

rOVEB  for  mnnicipal  bonds.     The  opinion  states  the  fact& 
The  defendant  had  judgment  below. 

D,  ClopioHy  for  appellant 

&  F.  Rice  and  W.  A.  Cfunier,  oontra. 

Bbicksll,  C.  J.    The  action  is  trorer,  for  the  conrersion  of  one 
hundred  and  eighty  bonds  of  the  oily  of  Troy,  for  the  payment  to 
i)earer  of  the  sum  of  one  hundred  dollars  each^  in  ten  annual  in- 
Vol,  XXXV  —  8 
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stallments,  with  interest  at  eight  per  cent  per  anottm  from  date,  the 
13th  January,  1869.  In  December,  1869,  eighty  of  these  bonds 
were  by  the  pkintiff  deposited  with  his  son-in-law,  one  M.  B. 
Locke,  who  was  a  merchant,  banker  and  factor,  residing  and  doing 
business  at  Union  Springs,  the  place  of  plain tiflTs  residence.  The 
remaining  one  hundred  bonds  had  been  deposited  for  plaintiff  with 
the  firm  of  Epping  &  Howard,  of  Columbus,  Georgia,  on  the  27tb 
of  December,  1869  ;  an  order  to  them  was  given  him,  for  their  de* 
livery,  which  he  indorsed  as  follows  :  *' Please  deliver  to  M.  B. 
Locke,  or  order  ; "  signed  '*  H.  Blackman.''  The  eighty  bonds  werd 
left  with  Locke  for  safe-keeping,  and  the  order  for  the  others  in- 
dorsed to  him  that  he  might  get  them  for  the  same  purpose.  Locke 
was  directed  to  ascertain  on  what  terms  the  plaintiff  could  raise 
money  on  the  bonds,  but  was  not  authorized  to  dispose  of  them  in 
any  manner  whatever.  He  was  largely  indebted  to  Lehman  Broth- 
ers, of  New  York.  The  defendants,  Lehman,  Durr  &  Co.,  a  firm 
in  Montgomery,  two  of  the  members  of  which  were  members  of  the 
firm  of  Lehman  Brothers,  through  one  Mitchell,  undertook  the 
settlement  of  this  indebtedness.  The  indebtedness  of  Locke 
amounted  to  about  thirty  thousand  dollars.  He  conveyed  to  the 
defendants  real  estate,  valued  at  twenty  thousand  dollars,  and  trans- 
ferred by  delivery  the  one  hundred  and  eighty  bonds  of  the  city  of 
Troy ;  and  the  defendants  gave  him  their  drafts  on  Lehman  Broth- 
ers, for  thirty  thousand  dollars,  which  he  used  in  paying  his  in- 
debtedness to  them.  These  drafts  were  by  the  defendants  credited 
to  Lehman  Brothers,  and  they  charged  the  defendants  with  them. 
Locke  gave  the  defendants  a  sale-bill  of  the  bonds,  but  they  were 
not  indorsed  by  the  plaintiff,  or  any  one  else.  The  defendants  had 
no  notice  of  the  plaintiff's  right  or  claim  to  the  bonds,  when  they 
obtained  them  from  Locke,  which  was  on  the  13th  April,  1870.  The 
value  of  the  bonds,  and  a  demand  of  them  before  the  oommence- 
ment  of  this  suit,  was  proved.  The  instructions  given  by  the  City 
Court,  in  substance,  deny  that  on  this  state  of  facts  the  plaintiff 
could  recover. 

These  bonds  were  issued  by  the  city  of  Troy,  a  municipal  cor- 
poration created  by  the  laws  of  this  State,  under  the  authority  of 
an  act  of  the  general  assembly,  approved  December  8,  1868,  by 
which  the  city  was  authorized  to  subscribe  a  sum,  not  exceeding 
seventy-five  thousand  dollars,  to  the  capital  stock  of  the  Mobile 
and  Oirard  Railroad,  and  to  issue  bonds,  bearing  eight  per  cent  in- 
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terest,  in  payment  of  snch  subscription.  The  act  declares,  '^  None 
of  said  bonds,  or  interest  thereon,  shall  be  dae  or  payable,  until 
aid  railroad  is  in  running  order,  and  the  cars  run  to  said  Troy.'^ 
Pamph.  Acts,  1868,  pp.  395-7.  The  bonds  refer  to  this  act,  and  in 
onepart  recite,  "Payments  to  commence  at  the  date  of  the  com- 
pletion of  said  railroad  to  Troy,  Alabama  ** ;  and  in  another,  that 
payments  are  to  be  made  in  '^  ten  annual  installments,  together 
with  the  interest  thereon  that  may  have  accrued  thereon,  on  de- 
mand, after  the  completion  of  the  Mobile  and  Oirard  Railroad,  to 
the  said  town  of  Troy,  Alabama ;  payments  to  be  made  at  the  office 
of  the  treasurer  of  the  town  of  Troy,  Alabama."  On  the  20th 
Jannary,  1870,  two  acts  of  the  general  assembly  were  approyed ; 
the  one  legalizing  the  subscription  of  the  city  to  the  railroad,  and 
the  bonds  issued  in  payment  of  it ;  and  the  other  providing  for  the 
payment  of  the  bonds,. by  the  real-estate  owners  of  the  city,  as  the 
same  shall  fall  due.    Pamph.  Acts,  1869-70,  pp.  39-42. 

"  It  is  a  principle,  almost  universal  in  its  application,  that  no 
man's  property  can  be  taken  from  him  without  his  consent,  express 
or  implied,  except  by  due  process  of  law.  The  maintenance  of  the 
principle  is  essential  to  the  peace  and  safety  of  society  ;  and  the 
insecnrity  which  would  follow  from  any  departure  from  it  would 
cause  far  greater  injury,  than  any  which  can  fall,  in  cases  of  un^ 
lawfnl  appropriation  of  property,  upon  those  who  have  been  mis- 
led and  defrauded."     Telegraph  Co.  v.  Davenport,  97  U.  S.  369. 

In  England,  there  is  a  deviation  from  the  principle,  in  cases  of 
sales  made  in  market  overt  3  Black.  172 ;  Benjamin  on  Sales,  7. 
This  deviation  is  not  recognized  in  this  country  ;  and  the  general 
maxim  of  our  jurisprudence  is,  Nemo  in  ahum  potest  transferre 
plug  Juris  quam  ipse  habet.  Hilliard  on  Sales,  23 ;  Williams  v. 
MerU^  11  Wend.  80  ;  Leigh  v.  M.  d  0.  -B,  R.  Co.,  68  Ala.  165. 

An  exception  to  this  rule,  firmly  established,  is  that  of  negotia* 
ble  or  commercial  paper,  transferable  by  delivery.  The  holder  of 
bank-notes,  bills  of  exchange,  promissory  notes,  the  ordinary  coupon 
bonds  of  corporations,  or  of  the  State,  or  of  the  United  States, 
passing  by  delivery,  transferring  them  before  dishonor,  for  value,  to 
a  bona  fide  purchaser,  though  he  may  have  obtained  them  feloni- 
ously, or  fraudulently,  or  though  he  may  by  the  transfer  exceed  his 
authority,  or  violate  trust  and  confidence  reposed  in  him,  can  confer 
a  title  he  has  not,  or  greater  than  he  had, —  a  title  freed  from  all 
infirmity,  and  which  will  prevaO  over  that  of  the  true  owner. 


^  ALABAMA, 


Blackman  v.  Lehman. 


Rumball  v.  Metropolitan  Bank,  20  Eng.  (Moak)  276 ;  Murrag  t. 
Lardnery  2  Wall.  110 ;  State  of  Califomia  y.  Wetk,  15  Cal.  336 ; 
JSpooner  v.  Holmes,  102  Masa  503  ;  s.  c,  3  Am.  Bep.  491 ;  Welch  t. 
Sage,  47  N.  Y.  143;  8.  c,  7  Am.  Rep.  423;  Seybel  v.  National 
Bank,  54  N.  Y.  288;  s.  c,  13  Am.  Bep.  583.  The  exception  is 
founded  on  the  commercial  policy  of  sustaining  the  credit  and  cir- 
culation of  negotiable  paper.  3  Kent  Com.  79.  It  applies  only  , 
to  paper  of  that  character.  As  to  all  other  paper,  an  assignee  or 
transferee  succeeds  to  and  is  clothed  with  the  rights  only  of  the 
transferrer  or  assignor. 

A  biUy  or  note,  or  other  instrument^  cannot  fall  within  the  opera- 
tion of  this  exception,  nor  is  the  transferee  thereof  entitled  to  pro* 
tection  against  the  right  or  title  of  the  true  owner,  unless  it  is 
payable  absolutely  and  unconditionally.  The  rule  is  thus  stated  in 
-Ohitty  on  Bills  :  "  The  money  must  be  payable  at  all  events  —  not 
-dependent  on  any  contingency,  either  in  regard  to  event,  or  witii 
regard  to  the  fund  out  of  which  payment  is  to  be  made/'  Ohittj 
on  Bills,  134,  marg.  The  rule  applies  to  all  kinds  of  commercial 
paper.  In  reference  to  a  promissory  note,  it  is  stated, ''  to  make  a 
written  note  for  the  payment  of  money  a  valid  promissory  note, 
the  money  must  be  payable  absolutely,  and  at  all  events,  and  not 
be  subject  to  any  condition  or  contingency/'  Story  on  Prom. 
Notes,  g  22. 

Whether  an  instrument  is  commercial — is  of  the  character 
-entitling  it  to  the  peculiar  protection  afforded  by  the  law  to  paper 
of  that  kind  —  must  appear  on  its  face,  or  a  contemporaneous  mem- 
orandum on  the  same  paper.  Its  character  depends  upon  its  terms 
at  the  time  it  is  made,  and  if  it  then  purports  a  payment  to  be 
made  upon  a  contingency,  or  a  oondition  or  uncertain  event,  the 
4Bubsequent  happening  of  the  event  or  contingency  will  not  change 
it  Story  on  Prom.  Notes,  §§  22-24  The  reason  of  the  rale,  it 
was  well  said  by  Lord  KEinroN  in  Carlos  v.  liincourt,  5  T.  B.  483, 
is, ''  that  it  would  perplex  the  commercial  transactions  of  mankind 
if  paper  securities  of  this  kind  were  issued  out  into  the  world 
.incumbered  with  conditions  and  contingencies,  and  if  the  parties 
to  whom  they  were  offered  in  negotiation  were  obliged  to  inquire 
when  the  uncertain  events  would  probably  be  reduced  to  a  celv 
tainty."  And  in  the  same  case  Ashubst,  J.,  said:  '^Certainty  is 
a  great  object  in  commercial  instruments,  and  unless  they  cany 
iheir  own  validity  on  the  face  of  them  they  are  not  negotiable.    On 
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that  ground  bills  of  exchange  which  are  payable  only  on  a  contin- 
gency are  not  n^otiable  because  it  does  not  appear  on  the  face  of 
them  whether  or  not  they  will  ever  be  paid.  The  same  rule  then 
that  governs  bills  of  exchange  in  this  respect  must  also  govern 
promissory  notes." 

In  Coia  t.  Buck,  7  Mete.  588,  it  is  said  by  Shaw,  C.  J.,  that 
**  the  true  test  of  the  negotiability  of  a  note  seems  to  be  whether 
the  undertaking  of  the  promisor  is  to  pay  the  amount  at  all  events, 
at  some  time  which  must  certainly  come,  and  not  out  of  a  particu« 
hur  fund  or  upon  a  contingent  event.  If  it  were  payable  on  a  con- 
tingency or  out  of  a  particular  fund  it  would  not  be  negotiable. 
A  note  promising  to  pay  a  certain  sum  of  money  for  staves  at  two- 
dollars  per  thousand,  subject  to  a  deduction  for  any  number  not 
procured,  is  not  a  promissory  note.  Martin  v.  Woodall,  1  St  & 
Port  244.  A  note  payable  to  bearer  six  months  after  date  for  a 
certain  sum,  provided  the  ship  may  arrive  at  an  European  port  of 
discharge  free  from  capture  and  condemnation  by  the  British,  is 
not  a  promissory  note.  Coolidge  v.  RtiggleSy  15  Mass.  387.  An 
order  for  the  payment  of  fifteen  hundred  dollars,  ^*  at  sight,  after 
the  arrival  and  discharge  of  coal  by  brig  O,  to  the  order  of  myself,"* 
is  not  a  bill  of  exchange.     Orant  v.  Wood,  12  Gray,  220. 

The  principle  on  which  these  and  numerous  decisions  rest  is, 
that  no  instrument  is  commercial  —  is  a  bill  of  exchange  or  a  prom- 
issory note  —  unless  it  is  payable  at  all  events.  If  payment  depends 
on  a  coniipgency  which  may  never  happen  it  is  not  commercial. 
But  if  the  event  must  certainly  happen,  the  uncertainty  of  time 
when  it  will  happen  will  not  render  the  instrument  a  mere  special 
igreement  or  contract  The  time  of  payment  may  be  in  suspense, 
and  may  so  continue  indefinitely,  but  if  it  will  inevitably  happen, 
and  the  instrument  has  the  other  requisites,  it  will  be  regarded  aa 
a  promissory  note  or  bill  of  exchange.  Sachett  v.  Palniery  25 
Barb.  179. 

The  bonds  of  a  municipal  corporation,  or  of  a  private  corporation 
having  authority  to  issue  them,  payable  to  bearer  or  order,  are  com-^ 
meroial  or  negotiable  if  they  have  the  essential  requisites  of  negoti* 
sble  paper.  Though  sealed  instruments  find  their  recognition,, 
validity  and  operation  in  the  ancient  rules  of  the  common  law, 
while  bills  of  exchange  and  promissory  notes  find  their  origin  and 
sanction  and  peculiar  characteristics  in  the  law  merchant  or  in. 
statutes  intended  to  facilitate  their  circulation,  the  bonds  of  corpo* 
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rations,  though  ander  seal,  after  some  vacillation  of  judicial  deci- 
sion come  to  be  recognized  as  on  an  equality  with  bank-notes  and 
bills  of  exchange.  A  full  collection  of  the  authorities,  State  and 
Federal,  will  be  found  in  1  Wait's  Actions  ft  Defenses,  688.  Bat 
like  bank-notes  or  bills  of  exchange  or  promissory  notes,  they  most 
in  themselves  contain  every  essential  requisite  of  negotiability. 
Where  these  are  found  in  them,  although  they  may  be  under  the 
corporate  seal,  as  every  act  of  a  corporation  must  have  been  mani- 
fested according  to  the  ancient  common  law,  the  seal  will  not 
destroy  their  negotiability.  But  the  seal  will  not  confer  negotia- 
bility unless  these  requisites  are  found.  Corporations  may  contract 
on  conditions  or  uncertain  events,  or  on  contingencies,  as  well  as 
absolutely  and  unconditionally,  and  if  they  do  such  contracts  have 
the  same  operation  as  the  like  contracts  of  individuals. 

Without  the  aid  of  a  special  statute,  the  original  act  of  incorpo- 
ration not  conferring  the  power,  the  city  of  Troy  could  not  have 
issued  negotiable  paper.  Fblice  Jury  v.  Britton^  15  Wall.  566;  N. 
31*  &  C.  R,  R.  Co.  V.  Dunn,  61  Ala.  128.  Whether  the  power 
should  be  conferred  rested  in  the  legislative  discretion.  While  the 
legislature  conferred  on  the  city  the  power  to  subscribe  to  the  cap- 
ital stock  of  the  Mobile  ft  Girard  Railroad,  and  to  issue  bonds  to  pay 
the  subscription,  it  is  expressly  provided  that  '*  none  of  said  bonds  or 
interest  thereon  shall  be  due  or  payable  until  said  railroad  is  in  run- 
ning order  and  the  cars  run  to  Troy."  The  bonds  stipulate  ex- 
pressly on  their  face  that  until  this  event  happens  neither  the  bonds 
nor  the  interest  thereon  is  payable.  This  is  not  an  event  which  it 
can  be  said  would  certainly  happen;  not  mere  doubt,  suspense  as  to 
the  time  of  its  happening,  but  uncertain  whether  it  would  happen, 
as  uncertain  as  when  a  ship  would  arrive  from  sea  or  discharge  her 
cargo.  The  city  was  authorized  to  subscribe  to  the  stock  of  the  rail- 
road corporation,  not  so  much  for  the  benefits  which  would  accrue 
from  membership  in  it,  or  for  the  dividends  which  would  be  de- 
rived from  the  ownership  of  the  stock.  Such  considerations  would 
probaby  influence  individuals;  but  a  public  corporation,  created 
mainly  for  governmental  purposes,  would  be  authorized  to  make 
such  a  subscription,  because  of  the  incidental  advantages  to  be  de* 
rived  from  the  completion  of  the  road  to  its  locality  —  the  im- 
proved facilities  for  transportation  and  travel  to  and  from  it  —  the 
apprehended  increase  of  its  business,  its  trade,  and  industries. 
That  payment  for  the  stock  should  depend  upon  the  completion  ol 
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the  road  to  the  city,  is  a  proyision  inserted  in  the  bond  for  the  pro- 
tection of  the  city,  and  inserted  in  obedience  to  the  command  of 
the  statute.  The  legislatare  did  not  confer  power  to  is8U0  negotia* 
ble  paper — it  did  not  intend  that  such  power  shoald  be  exercised. 
When  the  railroad  was  completed,  yielding  to  the  city  the  advan- 
tages and  benefits  contemplated,  and  which  was  the  consideration 
moTing  the  legislatare  to  confer  the  power  to  subscribe  for  the 
stock,  then  the  bonds  were  to  be  payable.  The  bonds  are  wanting 
in  the  essential  element  of  negotiability,  certainty  of  time  of  pay- 
ment Not  being  negotiable  according  to  their  terms,  they  could 
not  become  so  by  matter  ex  post  facto*  The  subsequent  comple* 
tion  of  the  railroad  cannot  change  the  character  impressed  on  them 
at  the  time  they  were  made.  Kelly  v.  Hemingwayy  13  HL  604; 
Story  on  Prom.  Notes,  §  22. 

Bills  of  exchange,  promissory  notes,  or  other  negotiable  piq)er, 
mast  be  certain,  not  only  as  to  the  engagement  to  pay,  the  amount 
payable,  and  the  fact  or  event  of  payment,  but  they  must  be  certain 
as  to  the  payee.  ''  It  is  equally  essential,"  says  Judge  Story,  ''  that 
the  person,  to  whom  the  note  is  payable,  should  be  clearly  expressed, 
and  made  known  upon  the  face  of  the  note  ;  for  parol  evidence  is 
not  admissible  to  show  to  whom  it  is  payable  ;  and  in  instruments 
designed  for  circulation,  it  is  of  the  highest  importance  to  know,  to 
whom  its  obligations  apply,  and  from  whom  a  title  can  be  securely 
derived. ''  Story  on  Prom.  Notes,  §  35.  The  payee  need  not  be 
named,  but  on  its  face  the  instrument  mupt  afford  an  indication  or 
designation  by  which  he  can  be  certainly  ascertained,  the  maxim 
applying,  id  cerium  est  quod  certum  reddi  potest,  1  Dan.  Neg. 
Inst,  §  99.  A  bill  maybe  drawn  and  negotiated,  with  a  blank  left 
for  the  name  of  the  payee.  Such  a  bill  imports  an  authority  from 
the  drawer  to  a  bona  fide  holder,  to  fill  the  blank  with  his  own 
name;  and  such  holder,  perfecting  the  bill,  may  recover  of  the 
drawer.  Chitty  on  Bills,  156;  United  States  v.  Wliite,  2  Hill,  57. 
In  England,  and  in  many  of  the  States,  a  bill  may  be  payable  to 
bearer  only;  and  then  it  becomes  a  promise  to  pay  whoever  may  be 
the  holder,  and  title  to  it  will  pass  by  mere  delivery.  So,  if  it  is 
payable  to  A.  B.  or  bearer,  title  will  pass  by  delivery.  Whether  notes 
or  bills,  so  framed,  are  negotiable,  depends  on  the  law  of  the  place 
in  which  they  are  made  and  payable.  It  is  within  the  sovereign 
power  of  each  State,  not  offending  the  inhibition  of  the  Federal 
Constitution,  by  laws  impairing  the  obligation  of  contracts  already 
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made,  to  regulate  the  making,  construction,  and  validity,  formalities 
and  authentication  of  contiiiots,  which  are  entered  into,  or  to  be 
performed  within  its  territory.  The  legislature  may  enlarge,  or 
may  diminish,  the  character  of  paper  which  is  negotiable  —  may 
add  to  or  deprive  it  of  the  characteristics  and  qualities  which  dis- 
tinguish  it  from  other  contracts. 

We  have  statutes,  which  not  only  define  the  particular  instru- 
ments which  are  governed  by  the  commercial  law,  but  change  and 
modify  many  of  the  rules  of  that  law.  Bills  of  exchange,  and 
promissory  notes,  payable  in  money  at  a  bank  or  private  banking- 
house,  or  a  certain  place  therein  designated,  are  the  only  instruments, 
which,  under  our  statutes,  are  subject  to  the  commercial  law. 
Bank-notes,  intended  to  circulate  as  money,  would  also  be  subject 
to  ihut  law  ;  for  these  as  well  as  bills  of  exchange  and  promissory 
notes,  payable  at  a  bank  or  banking-house,  arc  exempt  from 
set-off,  discount,  or  payment,  had  or  possessed  previous  to  notice  of 
transfer.  It  is  expressly  declared,  that  all  bonds,  bills  or  notes, 
except  those  issued  to  circulate  as  money,  payable  to  any  thing  or 
bearer,  to  any  fictitious  person  or  bearer,  or  to  bearer  only,  must  be 
construed  as  payable  to  the  person  from  whom  the  consideration 
moved ;  if  payable  to  an  existing  person  or  bearer,  must  be  construed 
as  payable  to  such  person  or  order.''  Code  of  1876,  §  2098.  The  origi- 
nal of  this  statute  was  entitled  '^  an  act  to  prevent  fictitious  suits 
in  the  courts  of  the  United  States ;  "  and  it  will  be  found  in  Clay's 
Digest,  326,  §§  326-7.  It  was  first  construed  in  Clark  v.  FiOdy  I 
Ala.  468,  in  which  it  was  held,  that  under  its  operation,  the  legal 
title  to  a  promissory  note  payable  to  S.  W.  B.  or  bearer,  could  not 
be  derived  otherwise  than  through  the  indorsement  of  the  payee, 
S.  W.  B.  In  Kemper  and  Noxubee  JV.  tS  B.  v.  Schieffelin  S  Oo^  & 
Ala.  493^  it  was  held  not  to  extend  to  bank-notes.  In  Sawyer  v. 
Pattereony  11  Ala.  523,  it  was  decided  the  statute  did  not  extend 
to  a  blank  indorsement,  or  an  indorsement  to  bearer. 

Such  was  the  construction  the  statute  had  received  prior  to  the 
Code  of  1852.  Into  that  Code  it  was  introduced,  in  its  present 
form.  It  is  of  frequent  occurrence  in  that,  and  the  present  Code^ 
that  in  the  re-enactment  of  pre-existing  statutes,  the  construe 
tion  which  judicial  decision  had  placed  upon  them  was  em- 
bodied, or  that  the  words  of  the  statute  were  changed  so  as  to 
conform  to  that  construction.  In  this  statute,  we  now  find  that 
bills  or  notes  issued  to  circulate  as  money  are  excepted   from  its 
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operation.  These  are  still,  as  by  the  law-merchant,  if  payable  to 
bearer,  deemed  payable  to  every  holder  thereof,  and  the  legal  title 
pisses  by  delivery.  Such  was  the  construction  of  the  former  stat- 
ute. The  former  statate  declared  instruments  payable  to  any  per- 
Bou,  or  to  any  corporation,  or  bearer,  should  have  the  effect  of 
creating  an  obligation  or  liability  in  favor  only  of  the  person  or 
corporation  to  whom  it  was  expressly  payable.  It  may  well  be 
doubted  whether  the  former  statute  embniced  any  instrument  pay- 
able to  bearer  only.  The  present  statute  embraces  not  only  such 
an  instrument,  but  every  instrument  (except  bills  or  notes  issued 
to  circulate  as  money)  which  is  payable  to  any  thing,  or  to  any  fic- 
titious person,  or  bearer;  and  such  instruments  are  not  to  be  con- 
stnicd  as  payable  to  whoever  may  be  the  holder,  but  to  tJie  person 
from  tk/.M>»n  tl^e  consideration  moves.  If  payable  to  an  existing  per- 
soii  or  bearer,  then  it  is  construed  as  payable  to  such  person,  or 
order.  The  policy  of  the  statute  is  to  deprive  instruments  of  nego- 
tiability, which  do  not  on  their  face  clearly  indicate  to  whom  their 
.bligations  apply,  and  from  whom  title  can  be  securely  derived ; 
that  tifle  to  negotiable  instruments,  which  prevails  over  the  title 
of  ;siB  true  owner,  or  over  the  equities  of  the  original  parties,  shall 
l>d  derived  only  by  an  indorsement  in  writing  from  him  to  whom 
they  are  expressly  payable.  Such,  it  is  said  by  Judge  Story,  was 
at  one  time  the  law  of  France ;  because  it  was  found  that  bills  of 
exchange,  payable  to  bearer  only,  or  in  which  a  blank  was  left  for 
the  name  of  the  payee,  became  a  cover  of  fraud  and  usury.  Story 
on  Prom.  Notes,  §  38. 

These  bonds  are  payable  to  bearer  only.  If  they  had  every  other 
ingredient  of  negotiability,  they  could  not,  in  obedience  to  the  * 
statute,  be  construed  otherwise  than  as  payable  to  the  person  from 
whom  the  consideration  moved  to  the  maker,  when  they  were 
issued.  So  construing  them,  the  legal  title  to  them  could  be  de- 
rived only  through  his  indorsement.  These  are  valid  contracts,  or 
engagements  to  pay  money  to  the  person  from  whom  the  considera- 
tion originally  moved,  on  the  happening  of  the  event  expressed  in 
them.  The  legal  title  to  them  can  be  derived  only  through  the 
indorsement  or  assignment  of  that  person.  Oookin  v.  Richardson, 
11  Ala.  889.  Whoever  obtains  possession  of  them,  without  such 
assignment  or  indorsement,  holds  in  subordination  to  it,  and  in 
subordination  to  all  prior  rights  and  equities. 
The  possession  of  the  plaintiff  waA  8ut!icient  to  support  the  pros* 
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ent  action  of  troYer,:  against  the  defendants  acquiring  possession, 
without  title,  from  his  bailee.  The  defendants  are^  equally  vith 
the  bailee,  from  whom  they  obtained  possession,  estopped  from 
denying  the  title  of  the  plaintiff.  Lowremore  y.  Berry,  19  Ala. 
130 ;  Cook  y.  Patterson,  35  id.  102 ;  Donnett  v.  Thofnpson,  13  id. 
440. 

The  resuH  of  these  Tiews  is^  ihnit  the .  city  court  erred  in  chaiging 
ihe  jury  the  plaintiff  was  not  entitled  j  to  recover,  if  they,  belisved 
,the  evidence,  and  in  refusing  to  charge  them,  on  request,:  that  he 
was  entitled  to  recover.  •'      .  i 

Let  the  judgment  be  reversed,  and  the  cause  be  remanded. 

Stokb,  J.,  not  sittingi  ^ 

Bwers^and  rematuhd. 
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Hakks  v.  Naglrh. 

(MCaLSL) 

OnOraei — of  marriage  ^^tahen  imm^rtd. 

A  pvoniM  of  marriage   In  oonrideration   that  the  promisee  ahonld  belove 
manlage  hafe  sexual  ocmneetlon  with  the  promisor  Is  void*   \8ee  naU, 

ACTION  for  breach  of  promise  of  marriage.    The  opinion  statet 
the  tacts.    The  plaintiff  had  judgment  below. 

McAOider  db  £erffin,  for  appellant 

Alex.  CampbeU  and  D.  M.  Drimas,  for  respondent 

By  the  Court.  This  is  an  action  for  a  breach  of  promise  of 
narriage.  The  alleged  promise  is  denied  by  the  answer.  The 
plaintiff  was  examined  as  a  witness  in  her  own  behalf,  and  testified 
in  substance  that .  the  agreement  between  the  parties  was,  that  the 
plaintiff  should  then  presently  surrender  her  person  to  the  defend- 
ant, and  that  in  consideration  of  such  surrender  the  defendant 
would  afterward  marry  her.  ^*  He  promised  me  that  if  I  should  give 
ip  myself  to  him,  that  he  should  many  me.*^ 

'*  Q.  What  did  you  say  to  that  ?  "* 
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'*  A.  At  first  I  refused  ;  at  last  I,  of  course,  gave  myself  op  to 
him." 

Ist  Upon  well-settled  principles  the  plaintiff  should  not  have 
recovered  upon  a  contract  of  this  character.  As  being  a  contract 
for  illicit  cohabitation,  it  is  tainted  with  immorality.  Story  on 
Cont  §  458;  Steinfelt  v.  Levy^  16  Abb.  N.  S.  26,  and  other  authoritioB 
cited  in  appellant's  brief. 

2d.  But  this  question  was  not  made  beloW|  nor  is  the  record 
here  in  such  a  condition  as  would,  under  the  settled  rules  of 
practice,  permit  us  to  determine  the  case  upon  this  point 

3d.  But  the  court  below  in  stating  to  the  jury  ''the  elements 
of  injury  which  go  to  make  up  the  sum  total  of  damage/'  which 
the  plaintiff  might  be  considered  to  have  sustained,  instructed  them 
as  follows:  ''  Next,  if  ♦  ♦  ♦  the  defendant,  taking  advantage 
of  the  promise  under  which  she  (the  plaintiff)  was  acting,  has  had 
illicit  relations,  and  has  seduced  the  plaintiff,  that  is  another  ele- 
ment proper  for  the  jury  to  consider,"  etc.  But  the  evidence 
which  we  have  just  detailed,  coming  as  it  did  from  the  mouth  of 
the  plaintiff  herself,  shows  that  this  case  is  not  one  of  the  character 
assumed  by  the  court  as  the  basis  for  this  instruction.  It  was  con- 
fessedly not  a  case  in  which  the  defendant,  taking  advantage  of  the 
trust  and  confidence  which  may  be  fairly  supposed  to  exist  between 
parties  who  have  in  apparent  good  faith  made  mutual  promises  of 
marriage,  has  abused  the  confidence  of  a  female,  and  induced  her 
to  yield  him  favors  which  she  might  have  otherwise  withheld.  The 
agreement  to  yield  her  person  to  him  was  one  appearing  to  have 
been  deliberately  made  in  advance,  and  when  there  had  been  no 
promise  of  marriage.  It  is  clear,  therefore,  that  the  hypothesis  upon 
which  this  instruction  was  based  could  not  be  assumed  by  the 
jury  for  the  purpose  of  fixing  the  amount  of  damages  the  plaintiff 
was  to  recover. 

Judgment  and  order  denying  a  new  trial  reversed,  and  the  cause 
remanded  for  a  new  trial.    Bemittitur  forthwith. 

Reversed  and  retnanded. 

NoTBBTms  Bbpobrb.— The  case  of  SUinfeidr.Levy^ia  Abb.  (N.  S.)  9S,  Is  exactly 
in  point.  The  action  was  in  the  Brooklyn  city  court,  the  opinion  by  Nkilsoii,  C.  J.  The 
court  obaerred :  **  Itia  hardly  neoesaary  to  say  that  a  contract  thus  groasly  Immoral  would 
not  support  the  action."  "The  learned  presiding  judge  seems  to  have  had  in  view  the 
rule  that  where  a  contract  is  founded  on  two  considerations,  one  of  which  Is  merely  foid, 
but  not  Tloioua,  and  the  other  good,  the  contract  Is  binding  to  the  extent  of  the  crood  ooo- 
sldflntioin.   He  ruled  that  if  In  fact  mutual  oonoarrent  provisions  to  marry  were  a  part  ol 
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Uh  coosldentloii,  the  plaintiff  could  recover.  It  does  not  seem  to  have  occurred  to  him 
that  sueh  a  rule  would  tend  to  legalize  contracte  for  prostitution,  or  that  the  principle  in 
TKw  to  never  applied  to  a  contract  tainted  with  Immorality .  Courts  of  Justice  will  not  aid 
Utt  illicit  or  corrupt  arrangement,  or  sift  one  part  of  it  to  save  the  other  part/' 

Bmumonl  y.  Reeve,  8  Ad.  &  El.  (N.  S.)  4S3,  was  assumpsit  on  a  promise,  to  pay  a  yearly 
flam  to  a  woman  for  her  maintenance,  in  consideration  of  her  seduction  by  the  defendant, 
of  tlie  pest  illicit  intercourse  between  the  parties,  of  the  diseontinuanco  thereof  by  agree* 
neiit,  and  of  the  injury  to  the  plalntilT.  Hdd,  not  maintainable.  This  was  on  the  ground 
that  the  morsl  consideration  cannot  support  assumpsit. 

BnHooJbT.  FraU,  78  N.  T. 831;  a.  a,  84  Am.  Rep.  599. 


People  v.  Ah  Ngow. 

(54  Cat.  151.) 

Oriminal  law —  evidence  — fight, 

h  a  erimloml  emae  jio  legal  preeamptlon  of  gailt  arises  from  the  flight  of  tlM 
accoaedy  but  it  is  a  circamstanoe  for  the  consideration  of  the  jar7. 

pONYICTION  of  murder.     The  opinion  states  the  facts. 

Lyman  J.  Motaryy  for  appellant 

A,  L.  Hart,  attorney-general^  and  D.  J.  Murphy y  for  respondent. 

MoRRisoK,  C.  J.  The  defendant  was  conyicted  in  the  court  be* 
low  of  the  crime  of  murder  in  the  first  degree,  for  the  felonious 
killings  with  premeditation  and  malice  aforethought,  of  one  Wong 
Ah  Sun,  and  having  been  adjudged  to  suffer  death,  brings  this  ap- 
peal from  the  judgment,  and  also  from  an  order  denying  his  motion 
for  a  new  trial. 

The  homicide  was  committed  in  the  city  and  county  of  San 
Francisco;  and  on  the  trial  it  was  shown  in  behalf  of  the  prosecu- 
tion that  the  defendant  fled  from  said  city  and  county  to  a  remote 
part  of  the  State  immediately  after  the  murder  was  perpetrated. 
The  court  below,  charging  the  jury  on  the  question  of  flight,  used 
the  following  language: 

''The  flight  of  a  person  immediately  after  the  commission  of  a 
crime,  or  after  a  crime  is  committed  with  which  he  is  charged,  is  a 
circumstance  in  establishing  his  guilt,  not  sufficient  of  itself  to 
establish  his  guilt,  but  a  circumstance  which  the  jury  may  consider 


70  OALIFOENIA, 

People  V.  Ah  Ngow. 


in  determining  the  probabilities  for  or  against  him  —  the  probabil* 
ity  of  his  guilt  or  innocence.  The  weight  to  which  that  circum- 
stance is  entitled  is  a  matter  for  the  jury  to  determine  in  connection 
with  all  the  facts  called  out  in  the  case.  I  will  read  to  you  what  has 
been  said  on  that  subject,  from  Wharton's  Criminal  Law: 

"  *  A  presumption  arising  from  attempts  to  escape  or  evade  jus- 
tice. Such  an  attempt^  if  shown,  amounts  to  a  strong  presumption 
of  guilt.* 

"  *It  is  admissible  for  the  prosecution  to  prove  that  the  prisoner 
advised  an  accomplice  to  break  jail  and  escape,  or  that  ho  offered  a 
bribe  to  one  of  his  guards,  or  that  he  killed  an  officer  of  justice 
when  making  such  an  attempt.  Evidence  of  an  attempt  to  bribe 
or  intimidate  witnesses  gives  rise  to  the  same  presumption.  So  with 
flight,  to  which  no  proper  motives  can  bo  assigned,  and  with  the  act 
of  disguise,  concealment  of  person,  family,  or  goods,  and  many 
other  ex  post  facto  indications  of  mental  emotion.  By  the  common 
law  Aight  was  considered  so  strong  a  presumption  of  guilt,  that  in 
cases  of  treason  and  felony  it  carried  the  forfeiture  of  the  party's 
goods,  whether  he  was  found  guilty  or  acquitted.' " 

It  will  be  seen  from  the  foregoing  extract  from  the  charge  to  the 
jury  that  the  court  below  made  the  flight  of  the  defendant  strong 
presumptive  evidence  of  his  guilt.  It  is  true  that  in  other  parts 
of  the  charge,  the  jury  was  told  that  flight  was  a  circumstance  en- 
titled to  greater  or  less  weight,  and  in  many  cases,  to  no  weight 
whatever;  of  all  of  which  the  jury  was  to  judge. 
-  In  the  first  place,  let  us  inquire  into  the  correctness  of  that  por- 
tion of  the  charge  which  construes  flight  into  a  presumption  of 
guilt.  Was  not  that  part  of  the  charge  in  violation  of  the  provi- 
sion of  law  which  gives  to  the  jury  the  exclusive  right  to  judge  of 
the  facts,  and  prohibits  the  court  from  charging  the  jury  on  ques- 
tions of  fact  ?  The  correctness  of  the  doctnne  laid  down  by  Mr. 
Wharton  is  not  denied  in  its  application  to  the  Federal  courts  and  the 
courts  of  other  States,  where  the  right  exists  to  charge  upon  ques- 
tions of  fact ;  but  it  is  claimed,  on  behalf  of  the  defense,  that  it  is 
not  law  under  our  system  of  practice. 

''  It  IS  well  settled,  that  the  flight  of  a  person  suspected  of  crime 
is  a  circumstance  to  be  weighed  by  the  jury,  as  tending,  in  some 
degree,  to  prove  a  consciousness  of  guilt,  and  is  entitled  to  more  of 
less  weight,  according  to  the  circumstances  of  the  particular  caaa 
Such  evidence  is  received,  not  as  a  part  of  the  res  gesta  of  the 
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criminal  act  itself,  but  as  indicative  of  a  gailty  mind.'^  Boscoe  Cr. 
Et.  18  ;  People  v.  Stanley,  47  Cal.  113, 

But  the  yice  in  the  charge  consists  in  the  fact  that  the  court  in- 
structed the  jury,  that  a  presumption  of  guilt  arose  from  the  fact 
of  flight  In  the  case  of  People  v.  Walderij  51  CaL  588,  the  court 
uses  the  following  language  : 

''The  court  below  charged  the  jury,  that  the  possession  by  the 
defendant  of  the  key,  unexplained,  raises  a  reasonable  presumption 
tbat^he  had  it  for  the  purposes  shown  by  the  evidence  it  could  be 
nsed  for ;  or,  in  other  words,  if  you  believe  it  would  open  the  clerk's 
office^  where  these  ballots  were  kept,  then  the  possession  by  the  de- 
fendant, unexplained,  raises  a  reasonable  presumption  that  he  had 
it  for  the  purpose  of  opening  that  door."  The  court  proceed  to 
ny :  ''In  no  view  can  this  charge  be  sustained.  If  it  be  said  that 
it  was  an  attempt  to  charge  in  respect  to  a  legal  presumption,  it 
was  clearly  error,  since  no  such  presumption  would  arise  from  the 
hci  stKted,  as  a  matter  of  law.  If  it  was  an  attempt  on  the  part 
of  theooart  to  instruct  the  jury  that  the  existence  of  one  fact,  in 
view  of  the  ordinary  experience  of.  mankind  and  connection  or 
evQfttQ^miiiSt  be  presumed  from  the  existence  of  another,  this  was  an 
interferenoe  with  what,  as  we  have  shown,  is  the  exclusive  province 
of  tlML  jury;  It  was  charging  the  jury, '  with  respect  to  matters  of 
fsct,'  and  was  a  oontravention  of  §  18,  art.  6,  of  the  Constitution 
of  the  State." 

Bat  it  ia  claimed,  on  behalf  of  the  prosecution,  that  tKe  charge, 
n  a  whole,  is  oorrdct,  and  therefore  the  judgment  should  stand. 
There  is  no  doubt  that  in  one  part  of  the  charge  the  law  on  thiq 
subject  (flight)  was  correctly  given  to  the  jury  ;  but  the  charge  was 
eontmdictory,' and  that  which  was  bad  cannot  be  aided  by  that 
which  was  good.  The  case  of  People  v,  Valenciay  43  Cal»  552,  is  in 
point  There  the  court  say  :  ''  It  is  not  doubted  that  that  part  of 
the  charge  is  erroneous,  as  it  omits  from  the  definition  of  murder 
in  the  first  degree  the  essential  qualities  of  deliberation  and  pre- 
meditation ;  but  it  is  .contended  by  the  prosecution,  that  the  court 
had  correctly  defined  murder  in  the  first  degree,  and  as  the  jury 
would  consider  together  all  the  parts  or  propositions  of  the  charge, 
the  error  in  the  part  above  cited  is  cured  by  the  correct  definition 
which  had  already  been  given.  The  two  parts  of  the  charge  are 
eontradiotory,  and  the  jury  would  not  be  able  to  say  that  the 
court  intended  that  the  former,  rather  than  the  latter,  should  be 
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received  bj  them  as  the  correct  definition  of  murder  in  the  first 
degree." 

It  is  unnecessary  to  pass  upon  the  other  errors  assigned,  as  the 
one  already  noticed  calls  for  a  reversal  of  the  judgment 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new 

trial. 

Judgment  reversecL 

Thornton,  McEinstrt,  Boss,  Myriok,  MoEsb  and  Sharp- 
STBiK,  JJ.,  concurred. 


Hblbikg  v.  Syea  Insubangb  OoicPAJirT. 

(M  OaL  ise.)  ' 

Jnturance-^flrt — warrantjf  againit  owrvakutHon^^falBe  moearing. 

An  Insunnce  warranty  against  overvalaation  is  broken  only  in  caae  of  aa 
intentional  overvaluation ;  and  a  provision  that  fraud  or  false  swearing 
shall  work  a  forfeiture  means  intentional  false  swearing.    {See  note,  p.  74.) 

ACTION  on  a  policy  of  fire  insurance.    The  opinion  states  the 
facts.     The  plaintiff  had  judgment  below* 

J.  W.  Winans,  for  appellant  The  application  by  plaintiffs  for 
the  insurance  of  the  stock  was  an  overvaluation,  and  vitiates  the 
pohcy.  By  an  express  provision,  the  amount  or  value  of  the  prop- 
erty insured,  stated  in  the  application,  is  made  a  warranty ;  and 
whether  fraudulent  or  not,  binds  the  assured ;  and  if  the  value  is 
overstated,  the  policy  is  void.  Levy  v.  BaUley,  7  Bing.  349 ;  &  a, 
20  E.  0.  L.  167;  Clark  v.  Phmnix  Fire  Ins.  Co.,  86  Cal.  176; 
Moadinger  v.  Mechanic^  Co.  of  W.  i\r.,  2  Hall,  400 ;  FranUxn  Ins. 
Co.  V.  CulvsTy  6  Ind.  137 ;  Moore  v.  Protection  Ins.  Co.,  29  Me.  94 ; 
May  on  Ins.,  g  477.  The  burden  was  on  the  plaintiffs  to  establish 
that  the  discrepancy  was  the  result  of  error,  and  not  of  intention 
to  defraud ;  and  in  the  absence  of  satisfactory  explanation,  fraud 
must  be  presumed.  Marcheseau  v.  Merchants*  Fire  Ins.  Co.,  1  Bob. 
(La.)  442;  Hoffman  x.  Western  Marine  Fire  Ins.  Co.,  1  La.  Ann.  216; 
Regnter  \.  La.  State  Fire  Ins.  Co.,  12  La.  836 ;  Parker  t.  Pheenm 
Ins.  Co.,  19  Up.  Can.  122. 
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Paul  Newnian  and  D.  Freidenrieh,  for  respondent 

McEiKSTRVy  J.  The  fourth  clause  of  the  policy  contains  the 
following :  *^  The  application  or  survey,  upon  which  the  issuance 
of  a  policy  is  predicated,  shall  be  considered  a  part  of  it,  and  a 
warmnty  by  the  assured.  If  the  assured,  in  a  written  or  verbal 
tpplication  for  insurance,  or  by  survey,  plan,  or  description,  or 
otherwise,  makes  any  erroneous  representation,  or  omits  to  make 
known  any  fact  material  to  the  risk,  or  overvalues  the  property, 
^    *    *    then,  and  in  every  such  case,  this  policy  shall  be  void.'' 

And  the  eighth  clause  provides :  ''  Persons  sustaining  loss  or 
damage  by  fire  shall  forthwith  give  notice  of  said  loss  to  this  com- 
pany, and  as  soon  thereafter  as  possible  render  a  particular  account 
of  such  loss,  signed  and  sworn  to  by  them,  stating  whether  any  and 
what  other  insurance  has  been  made  on  the  same  property,  giving 
copies  of  the  written  portion  of  all  policies  thereon,  also  the  actual 
cssh  value  of  the  property*  *  *  *  The  assured  shall,  if  required, 
8Qbmit  to  an  examination  or  examinations,  under  oath,  by  any  per- 
«on  appointed  by  the  company,  and  subscribe  to  such  examinations 
when  reduced  to  writing ;  and  also  shall  produce  their  books  of 
accounts  and  other  vouchers,  and  exhibit  the  same  for  examination 
at  the  oflSce  of  the  company,  and  permit  extracts  and  copies  thereof 
to  be  made.  The  assured  shall  also  produce  certified  copies  of  all 
bills  and  invoices,  the  originals  of  which  have  been  lost.  *  *  * 
All  frand,  or  attempt  at  fraud,  by  false  swearing  or  otherwise,  shall 
cause  a  forfeiture  of  all  claim  on  the  company  under  this  policy." 

It  is  claimed  by  appellant,  that  inasmuch  as  there  was  a  discrep* 
ancy  of  five  hundred  dollars  between  the  sum  named  in  the  "  appli- 
cation "  and  the  verdict,  the  burden  of  proof  was  cast  upon  the 
plaintifib  to  establish  that  the  statement  in  the  application  was  not 
intentionally  false.  But  under  our  system,  fraud  is  ordinarily  a 
question  of  fact,  and  the  court  is  not  authorized,  except  where  by 
statute  a  legal  presumption  is  created,  to  instruct  a  jury  that  the 
existence  of  one  fact  is  to  be  inferred  from  the  existence  of  another. 
People  V.  Waldeny  51  Cal.  588;  Stone  v.  Geyser  Co.,  52  id.  315; 
People  T.  CarriUo^  54  id.  63.  The  jury  may  not  have  believed  that 
the  application  was  intentionally  false,  even  in  the  absence  of  ex* 
plans^tory  evidence. 

The  same  is  true  in  reference  to  the  difference  between  the  state* 
ments  of  the  assured  (sworn  or  unsworn),  made  after  the  fire,  and 
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the  verdict.  It  may  indeed  be  true  that  if  the  discrepancy,  in  view 
of  all  the  circumstances,  is  so  great  as  to  convey  the  conviction  of 
fraud  to  the  reasonable  mind,  the  jury  should  find  frauds  as  they 
should  find  in.  accordance  with  the  fact  in  respect  to  every  other 
subject,  and  in  a;  plain  case  of  a  finding  against  evidence  the  trial 
court  should  grant  a  new  trial.  But  it  must  be  apparent  that  the 
effects  of  such  discrepancies  must  vary  innnmerably,  re&renoe 
being  had  in  each  case  to  the  circrnmstances  under  which  the  state* 
ment  is  made  by  the  assured,  its  greater  oi*  less  positivenes^  and 
the  consideration  whether  the  verdict  itseH  is  in  the  particular 
instance  to  be  treated  as  based  upon  positive  d&ta,  or  as  an  eBtimafte 
only,  approximating  exact  justice.  So  complicated  a  question  is 
one  pecnliarly  for'  the  jury,  the  determination  of  which  by  thai 
body  can  only.be  set  aside  when  the  oonrt  is  clearly  convinced, 
i^terfuU  consideration  of  all  the  incidttits  made.to  appear  at  the 
trial,  that  the  verdict  is  wrong.  ^  . 

The  court,  below  properly  instructed  the*  jury  that  the  **  fdss 
swearing''  constitating  fraud  within  thrmeaning  of  the  policy  was 
willful  or  intentional  false  swearing,  ^^not  «  mere  flisciBpaocj  or 
innocent  erroi*:"  It  cai^not  be  mainlained  that  the  mere  discrep- 
ancy (supposing  it  to  exist)  creates  a  presumption,  as  jnatter  of 
law,  that  the  insured  contemplate^  fraud  when  his  statements  were 
made.  ;     c   !:  .  . 

[Omitting  matters  of  fact.] 

Judgment  and  order  affinmtL 

Ross  and  McKee,  JJ.,  concurred.  '     ,      ]  ^ , 

<  .       .  ■       .1        .     ■  ..... 

NoTB  BT  THK  Rkportkr.  —That  overvaluation,  to  vitiate  a  polled  wnen  a  men  njpiii— 
tation,  must  be  Intentiooat  is  betO-'tn  TWer  ▼.  Btmlon  MiU.  T.  Tns.  OD.4  4  Jf  etc.  S06 ;  EUU  Vb 
Ins.  Co.  o/N.  A.,  0  Bfss.  (N.  S.)  121;  Stevxirt  v.  Phani^  F.  Iiu.  po.,  6Hu.n« 261;  X<ai4IfnoT. 
JUverpodl  and  London  Ins,  Co.,  13  Grant  Ch .  877;  Cox  v.  JEtna  7ns.  Co.,  2^9  lad.  S86;  Bo»> 
ham  V  lotoa,  etc.^  Im.  Co.,  S5  Iowa,  8S8 ;  Rinch  ▼.  2V£dgi<ireu  etc.,  InL  0&.«  21  U.  C.  (C.  P.I 
4<t4;  WittLams  v.  Phoenix  F.  Ins.  Co.,  07  Penn.  St.  878;  Am*  Ins.  Co.  t.  OObart,  SB  Mich. 
*»;  Parkv.  Lyonming  Ins.  Co.,  79Ind.  40a. 

'  Mr.  Wood  (Fire  Ins.  SZSO)  states  the  rule  as  to  misrepresentations  of  value :  *'It  moii 
either  be  shown  that  the  insured  kn^io  that  it  was  worth  lees,  qr  the  actual  value  of  the 
property  must  he  so  much  less  than  that  stated  as  to  warrant  a  presumption  that  the  error 
was  intentional,  and  the'  burden  is  bn  the  insurer  to  show  the  fraud.'* 

.  So  in  Wall  v.  Botvard  Ins.  Co.,  81  Me.  8S,  where  the  valuation  of  the  Inaured  was  f2,40QL 
and  the  Jiury  found  the  value  $1,040,  the  insurer  was  held  released ;  and  in  Catron  v.  TVna 
7ns.  Co.,  6  Humph.  176,  a  valuation  of  $12, 000 'by  the  insured,  the  actual  value  beinfir  t^OOH, 
was  held  as  matter  of  law  a  fraudulent  over  valuation:  and  so  in  Bhofnix  /nc  Co»  ▼.  Mv^- 
day,  5  Cold.  847.  where  the  loss  was  stated  at  $15,860.18,  and  the  Jury  found  it  $I2;0I8 :  and 
m  Protection  Ins.  Co.  v.  HaU,  where  the  valuation  was  $4,600  and  the  real  value  from 
$tf,OOD  to  $a^60a 
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But  In  Jfrmrc  v.  Protection  Ins.  Co.,  21  Me.  47,  it  was  held  that  where  the  plaintiff  swore 
hi  his  proofe  that  the  value  of  the  goods  consumed  was  $2,800,  and  the  Jury  found  it  $1,858, 
there  was  no  evidence  of  false  swearing  to  Justify  setting  aside  the  verdict.  To  same  effect, 
Wbtfr.  OnndhueF.  Ins,  Co.^  43  Darb.  400,  where  the  loss  was  stated  at  $3,041.38,  and  the 
mdict  was  $412J27;  Oerhauser  v.  N.  B.  Ins,  Co.,  7  Nev.  174.  valuation  $6,000,  verdict  $3,000; 
Cngerr.  Peopie'aF.  Ins.  Co.,  4  Daly,  96,  valuation  $0,080.03,  verdict  $6,500:  Marchesseau 
T.  yirrthants'  Ins.  Oti.,  1  Rob.  (La.)  488,  valuation  $15,540,  verdict  $8,000;  rianters'  Ins, 
0>.  V.  D^ford,  38  Md.  882,  an  excessive  estimate  of  896  hides  in  3,150. 

h&  Wittiams  v.  Phcenijc  Fire  Ins.  Co.,  61  Mo.  67,  the  total  insurance  was  $2,500,  and  the 
TUdict  was  for  $1,908.  The  court  said  the  question  was  for  the  Jury,  and  that  '*  the  dis- 
crepancy, between  the  value  of  the  goods  as  found  by  the  Jury,  and  the  amount  insured,  ia 
not  60  great  as  to  make  it  absolutely  incredible  that  the  overvaluation,  and  the  over  esti- 
mate hi  the  proofs  of  loss,  may  have  occurred  without  'positive  dishonesty  or  fraudulent 
intent  on  the  part  of  the  plaintflf .  The  owner  of  goods  may  fairly  be  expected  to  set  a 
higher  value  on  them  than  anybody  else  would,  and  whatever  might  be  the  suspicions  ex- 
dted  by  a  perusal  of  the  testimony  here,  we  cannot  say  that  it  Is  demonstrated  that  the 
Jnry  erred  in  relieving  the  ptaintlfT  from  the  Imputation  of  fraudulent  intent." 

In  National  Bank  v.  Ins.  Co.,  06  U.  S.  673,  It  was  held  that  a  representation,  not  amount* 
ing  to  a  warranty,  of  the  viUue  of  the  property  Insured,  although  an  overvaluation,  will  not 
▼itiate  the  policy  unless  It  appears  that  it  waA  intentionally  excessive.  The  valuation  was 
$0,000;  the  value  as  found  ^  the  trial  court  was  $20,000.  That  court  also  found  that  there 
«si  no  fraudulent  intention  on  the  part  of  the  Insured.  The  main  question  discussed  was 
whether  there  was  a  warranty,  but  the  court  made  the  following  observations  which  are 
spplicable  to  the  present  question:  '*  It  will  be  observed,  from  an  examination  of  the  ques- 
tioos  propoonded  to  the  assured,  that  among  other  things  he  was  ask6d  whether  the 
^oildingwasof  stone,  brick,  or  wood;  how  the  premises  were  warmed;  what  materials 
were  used  for  lighting  them;  whether  a  watchman  was  kept  daring  the  night;  what 
amonnt  of  insunuace  was  already  on  the  property;  whether  it  was  mortgaged,  etc.  These 
and  similar  questions  refer  to  questions  of  which  the  assured  had  actual  knowledge,  or 
shout  which  he  might  with  propriety  be  required  to  speak  with  perfect  accuracy.  They 
are  matters  capable  of  precise  ascertainment,  and  in  no  sense  depending  upon  estimate, 
opinion,  or  mere  probability.  But  his  situation  or  duty  were  wholly  different  when  re- 
paired to  state  the  cash  value  of  his  property.  He  was  Required  to  give  its  *  estimated 
value.*  His  answers  conoeniing  such  value  were  in  one  sense,  and  perhaps  in  every  Just 
■ense,  only  the  expression  of  an  opinion.  The  ordinary  test  of  the  value  of  property  is  the 
price  it  win  command  in  the  market  if  offered  for  sale^  But  that  test  cannot,  in  the  very 
nstnre  of  the  case,  be  applied  at  the  time  application  is  made  for  insurance.  Men  may 
honestly  differ  about  the  value  of  property,  or  as  to  what  it  will  bring  in  the  market;  and 
nch  differences  are  often  very  marked  among  those  whose  especial  business  It  is  to  buy 
and  sell  property  of  all  kinds.  The  assured  could  do  no  more  than  estimatn  such  value ; 
and  that  it  seems  was  all  he  was  required  to  do  in  his  case.  His  duty  was  to  deal  fairly 
vith  the  company  in  making  such  estimate.  The  special  finding  shows  that  he  discharged 
tliat  duty  and  observed  in  good  faith."  The  court  declined  to  pass  on  the  question 
vhether  a  warranty  covered  only  '  *  matters  of  which  the  assured  had,  or  should  be  pre- 
somed  to  have  had,  distinct,  definite  knowledge,  and  not  such  matters  as  values,  which 
depend  upon  mere  opinion  or  probabilities.'* 

Mr.  Wood  says  (Fire  Ins.  426,  note  8),  that  *'  it  has  been  held,  however,  that  a  false  states 
uent  of  the  cash  value  of  property  upon  which  Insurance  was  asked,  although  not  fktuidu* 
lent  would  avoid  a  policy."  The  cases  which  he  cites  to  this,  however,  do  not  sustain  the 
Hatement,  and  he  undoubtedly  states  the  true  doctrine  in  the  text,  as  f  oUows:  *  *  But  what« 
ever  may  be  the  number  of  decisions,  holding  the  one  way  or  the  other,  there  can  be  no 
doubt,  that  in  conformity  with  the  ordinary  rules  of  construction  applied  to  Insurance 
oontracts,  and  the  ordinary  principles  of  Justice  and  fair  dealing  upon  which  they  are 
■apposed  to  be  predicated,  a  policy  cannot  be  held  void  for  the  breach  of  such  a  condition, 
udess  the  overvalnation  is  intentional  and  fraudulent,  and  not  a  fair  expression  of  the 
honest  Judgment  of  the  insurer,  and  the  fact  that  the  property  is  considerably  overvalued 
does  not  of  itself  establish  such  fraud  upon  the  part  of  the  assured  as  avoids  the  policy." 

That  false  swearing,  to  vitiate  the  policy,  must  be  intentional  and  material,  is  hcdd  lu 
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Marlon  v.  Great  Rep.  Ins,  Co.,  85  Mo.  148;  FrankUa  Fire  Int.  Co.  t.  Updegraff^  48  Pttia. 
St.  850;  Ins,  Co,  r,  WeMes^- 14  Wall.  876;  Moadinger  t.  MeOtanHur  F.  Ins,  Co ,  8  Hall,  4S6; 
FrankUn  Ins,  Co,  y.  Culver^  6  Ind.  187;  Israel  y.  Teuionia  Ins.  Co.,  28  La.  Ann.  680. 

In  Dogge  r.  NorthwesUm  Nat.  Ins.  Co.,  49  Wis.  601,  there  was  no  specific  provision  io 
the  policj  a^^ainst  overvaluation,  but  the  policy  provided  that  any  claim  under  it  should 
be  forfeited  by  an  attempt  at  fraud  by  false  swearing ,  etc.  The  total  amount  of  insuruce 
was  $1,190 ;  the  plaintiflT,  in  his  proofs  of  loss,  under  oath,  stated  the  value  of  the 
property  at  over  $6,000 ;  and  the  referee  found  its  value  to  be  $S,000,  but  also  found  that 
plaintifT  did  not  knowingly,  willfully  and  for  the  purpose  of  defrauding  defendant,  swear 
to  a  false  statement  of  the  value,  but  grossly  exaggerated  its  value  and  quantity  in  con- 
sequence  of  his  imperfect  knowledge  of  the  English  language,  while  acting  undw  the 
direction  of  the  person  who  aided  him  in  making  the  proofs.  H«Id,  that  upon  these  find- 
ings plaintiff  was  not  precluded,  upon  the  ground  of  fraud,  from  recovering.  The  court 
said:  **  Under  these  circumstances,  if  the  plaintiff  did  honestly,  or  without  any  fraudulent 
intent,  place  an  extravagant  valuation  upon  the  proi>erty,  it  would  not  prevent  a  recoveiy 
upon  the  policy.  Parker  v.  Amazon  Ins.  Co,,  84  Wis.  864;  Ins.  Co,  v.  Weides,  14  Wall  876; 
WiUiams  v.  Phcenix  F.  Ins.  Co.,  61  Me.  67;  Moore  v.  ProteetU)n  Ins.  C,  29  id.  97;  Franklin 
F,  Ins,  Co,  V.  Updegraff,  48  Penn.  St.  860 ;  Marion  v.  Gre4A  Republic  Ins.  On.  of  SL  Lmtis, 
86  Mo.  148;  ITo^v.  Qoodhue  F.  Itis.  Co.,  48  Barb.  400.  Nothing  is  more  conunon  in  the 
affairs  of  life  than  for  men  to  overvalue  their  property ;  and  when,  as  the  referee  finds  in 
this  case,  it  is  not  done  with  any  fraudulent  purpose,  it  should  not  avoid  the  policy.  *It 
is  only  fraudulent  false  swearing  in  furnishing  the  preliminary  proofs,  or  in  the  examina- 
tions which  the  insurers  have  a  right  to  require,  that  avoida  the  policies.'  14WaU.  l8Sw 
The  discrepancy  between  the  value  of  the  property  as  found  by  the  referee,  and  as  stated 
by  the  plaintiff  in  his  proofs  of  loss,  is  not  so  great  as  to  warrant  a  court  in  assuming  that 
the  over  valuation  was  made  with  a  fraudulent  intent,  or  for  the  purpose  of  obtaining 
some  undue  advantage  over  the  company.** 

In  Leach  v.  ReptMic  Fire  Ins,  Co,^  68  N.  H.,  it  was  held  that  an  overvaluaticm  of 
property  destroyed,  nu&de  under  oath  by  the  assured  and  through  carelessness  and  inat- 
tention to  the  subject,  but  which  by  due  attention  could  not  have  been  honestly  made, 
though  not  to  defraud  tiie  company,  is  a  ground  of  forfeiture,  for  fraud  and  false  swearing, 
of  all  claim  under  the  policy.  Such  a  representation  is  fraudulent.  Kerr  on  Fraud  and 
MiFt.  54,  65 ;  Stone  v.  Denny,  4  Mete.  151 ;  Harding  v.  Randall,  16  Me.  888.  Although 
there  was  no  positive  intent  to  defraud  the  defendants,  the  false  estimate  was  designed  for 
the  defendants  to  act  upon  as  true,  and  tended  to  produce  the  same  mischief  that  would 
remit  from  actual  and  willful  falsehood.  Ignorance  of  what  the  plaintiff  was  bound  to 
know  was  not  innocence,  and  gross  nefi^igence  in  a  matter  so  grave  was  a  positive  wrong. 
8  Pars,  on  Cont.  786.  In  an  overvaluation,  grossly  out  of  proportion  to  the  actual  value  of 
the  property,  the  plaintiff  Is  not  entitled  to  Inununity  from  the  charge  of  fraud.  WaR  v. 
Howard  Ins,  Co,,  61  Me.  83. 

In  Bo6Mft  V.  lAverpoclf  etc..  Ins,  Co.,  60  N.  C.  70,  there  was  a  warranty  that  the  cash 
value  was  $30,000,  and  tho  insurance  was  for  $20,000.  It  was  held  substantially  that  the 
warranty  was  broken  If  the  cash  value  was  not  as  stated,  although  not  tkmudulently 
misstated. 

In  BnuteJle  v.  WestehesUr  Fire  Ins,  Co,^  51  Vt.  4 ;  s.  c,  81  Am.  Rep.  006,  it  was  baU  that 
a  policy  of  fire  Insurance  conditioned  to  be  void  for  overvaluation  is  avoided  by  aoy  Bab> 
•tantisA  overvaluation  whether  fraudulent  or  innocent.  The  cases  cited  in  tiie  op'al^'V 
•ra  not  in  point,  except  two,  and  these  are  cited  above. 


JANUARY  TEBM,  1880.  77 

WilllaiDB  ▼.  Hartford  Insaranoe  Companj. 


Williams  y.  Hartford  Insuraitcb  GonPAirr, 

JfifttrauM  —  Jlr«  —  total  la$$  of  building. 

h  CMd  of  fire  insuranoe  npon  a  building,  if  the  building  loees  its  identity  and 
ipeeifle  ebaracter  by  fire,  althoagh  a  large  part  of  the  walls  and  some  of  the 
iron  attached  thereto  are  left  standing,  it  is  a  '*  total  destruction  **  within  the 
meaning  of  the  policy. 

ACTION  on  a  policy  of  fire  insarance.     The  opinion  states  the 
facts.    The  plaintiff  had  judgment  below. 

Graff  dt  Haven,  for  appellant 

0.  W.  Oordon  and  John  Oarber,  for  respondent. 

Boss,  J.  This  is  an  action  npon  a  policy  of  fire  insurance  npon 
the  plaintiff's  nndivided  half  interest  in  a  brick  building  situated 
in  Virginia  City,  Nevada.  The  plaintiff  recovered  a  verdict  for 
four  thousand  five  hundred  dollars.  Defendant  moved  for  a  new 
trial,  which  was  denied,  and  brings  this  appeal  from  the  judgment 
and  the  order  refusing  a  new  trial. 

The  policy  contained,  among  other  clauses,  the  following:  *'  Dam- 
age to  property  not  totally  destroyed,  unless  the  amonnt  of  said 
damage  is  agreed  upon  between  the  assured,  and  the  company  shall 
be  appraised  by  disinterested  and  competent  persons  mutually 
agreed  upon  by  the  parties ;  when  personal  property  is  damaged, 
the  assured  shall  put  it  in  the  best  order  possible,  and  make  an  in- 
ventory thereof,  naming  the  quantity  and  cost  of  each  article,  and 
upon  each  article  the  damage  shall  be  separately  appraised,  and  the 
detailed  report  of  the  appraisers  in  writing,  under  oath,  shall  form 
a  part  of  the  proofs  hereby  required,  each  party  paying  one-half 
the  expenses  of  the  appraisals ;  and  until  such  proof  and  certificates 
are  produced,  and  examination  and  appraisal  permitted,  the  loss 
shall  not  be  payable.  And  the  company  reserves  the  right  to  take 
any  part  or  all  of  the  property  appraised,  paying  market  value 
therefor,  in  case  the  damage  as  appraised  is  deemed  excessive/' 

The  main  contest  between  the  parties  at  the  trial  in  the  court 
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below  was  whether  a  total  or  only  a  partial  destmction  of  thebaild- 
ing  had  resulted  from  the  fire ;  the  defendant  contending  that  the 
destruction. h^  b^n  partial  only.  '   ■  '^ 

[Omitting  other  considerations.] 

Upon  the  question  of  the  extent  of  the  loss,  the  plaintiff  W3- 
liams  testified  as  follows  :  **  The  building  was  ^Qtirely  burned  out 
It  had  every  appearance  of  being  a  fire  of  great  heat  Portions  of 
the  old  wall  were  standing  -!-  that  ib,  in  position  ;  they  were  all 
cracked  and  warped  ;  wherever  joists  had  been  in,  they  were  badly 
'torn  out,  apparently  from  the  falling  -of  the  joists.  It  was  so  per- 
fect a  destruction,  that  I,  as  well  as  the  architect  who  examined  it 
with  me,  placed  it  as  a  total  destruction,  that  was  perfectly  worth* 
less  as  a  building ;  in  my  own  mind  I  deemed  the  building  worth- 
less. That  which  was  left  standing  would  just  amount  to  debris. 
It  was  a  wall  which  was  unfit  for  use  with  any  safetj,  I  thought 
we  would  have  to  tear  it  down  to  make  a  hew  wall.  It  would  have 
to  be  torn  down  .and  replaced ;  that  is,  another  wall  built  in  its 
place.  I  have  been  an  extensive  builder.  *  *  *  Xhe  shutters 
were  warped  and  blistered,  and  injured  to  •  such  aik'  exfient  that  I 
considered  them  perfectly  worthless  for'  any  purpose,  even  as  old 
iron,  unless  you  might  get  some  of  the  bands  on  the  wrought  iron 
portion.  The  balance  of  the  iron-work  —  the  pillars,  for  example, 
they  were  all  warped  so  much  that  while. you  might  use  them,  yon 
could  not  use  them  to  make  a  perfect  wall  as  it  was  before  ;  hence^ 
I  class  that  simply  as  old  iron."  The  witness  further  testified,  that 
after  the  fire  he  sold  his  interest  in  the  ground  upon  which  the 
building  had  been  erected  to  one  Douglass,  and  told  him,  so  far  as 
the  old  debris  was  concerned,  he  could  take  it,  that  he  did  not  care 
any  thing  about  it.  There  was  some  testimony  given  conflicting 
with  that  of  Williams,  already  stated,  and  some  given  in  support  of 
it.  The  evidence  was  also  conflicting  upon  the  question  of  the 
value  of  the  property  destroyed.  There  was  no  conflict,  however, 
in  the  evidence  as  to  the  fact  that  after  Douglass  purchased,  he  re- 
built, and  m  doing  so  used  some  of  the  remnants  of  the  old  build- 
ing. At  the  request  of  defendant,  the  court  below  submitted  to 
the  jury  the  following  special  issue  :  ^^  Was  the  building  insured 
by  the  defendant  totally  desti'oyed  ?"  to  which  they  answered  in 
the  affirmative.  This  finding  will  conclude  the  defendant  unless 
the  jury  was  erroneously  instructed  upon  the  question.  The  chaige 
of  the  court  was  lengthy,  but  the  gist  of  it  upon  this  proposition 
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k  embodied  in  the  foilowing  extract :  "  A  total  loss  does  not  mean 
ao  absolute,  ex  tiactiouu.  The  question  is  not  whether  all  the  parts 
and  materialB.com posing  the.  building  are  absolutely  or  physieally 
destroyed,  but  whether,  after  the  fire,  the  thing  insured  still  exists 
as  a  building.  Although  you  may  find  the  fact  jihat-aftet  the  fire 
a  large  portion  of  the  four  walls  were  left  standing,  and  some  of 
the  iron-work  still  attached  thereto,  still  if  you  find  that  the  fact  is 
th  tthe  building  hastiest  its  identity  and  8peeifie*ehM^ctei^' as  a 
bnilding,  yon  may  find  that  the  property  was  totally  destroyed 
within  the  meaning  of  the  policy/' 

We  think  there  was  no  error  in  the  instruction.  In  Nave  v. 
HotM  Mutual  Insurance  Company ^  37  Mo.  430,  it  was  held  that  a 
policy  of  insurance  upon  the  building  "^is  an  insurance  upon  the 
building  as  such,  and  not  upon  the  material  of  which  it  is  com- 
posed.  See  also  Huck  v.  Olobe  Insurance  Company,  127  Mass.  306; 
8.  c,  34  Am.  Rep.  376. 

In  Insurance  ComjMny  v.  Ibgarty,  19  Wall.  644,  which  was  an 
action  on  a  policy  of  marine  insurance,  the  Supreme  Court  of  the 
United  States  held  that  the  doctrine  of  an  absolute  extinction  of  the 
thing  insured  ia:not.  the  true  doctrine,  eren  in  that  class  of  cases 
where  the  rule  is  stricter  than  in  cases  like  the  present  In  the  course 
of  the  opinion,  in  speaking  of  the  case  of  Hugg  v.  Augusta  Insure 
ance  Company,  7  How.  595,  where  there  was  an  insurance  of  jerked 
beef  of  four  hundred  tons,  part  of  which  was  thrown  into  the  sea  and 
part  of  the  remainder  so  seriously  damaged  that  the  authorities  of 
the  city  of  Nassau  refused  to  allow  more  than  one  hundred  and 
fifty  tons  of  it  to  be  landed,  the  court  say  :  "  It  will  be  observed 
that  in  this  case,  as  in  the  case  of  Marcardier  v.  Chesapeake  Insur- 
ance Company,  8  Gr.  47,  the  destruction  spoken  of  is  destruction  as 
to  species,  and  not  mere  physical  extinction.  Indeed,  philosophi- 
cally speaking,  there  can  be  no  such  thing  as  absolute  extinction. 
That  of  which  the  thing  insured  was  composed  must  remain  in  its 
parts,  thongh  destroyed  as  to  its  specific  identity.  In  the  case  of 
the  jerked  beef,  for  instance,  it  might  remain  as  a  viscid  mass  of 
putrid  flesh,  but  it  would  no  longer  be  either  beef  or  jerked  beef. 
♦  ♦  ♦  The  case  of  Judah  v.  Randal,  2  Cai.  Cas.  324,  where 
a  carriage  was  insured  and  all  was  lost  but  the  wheels  is  another 
illustration  of  the  principle.  A  part  of  the  carriage,  namely,  the 
wheels,  a  rery  important  part,  was  saved  ;  but  the  conrt  held  that 
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the  thing  insured,  to  wit,  the  carriage,  was  lost  —  that  it  waa  a 
total  loss.    Its  specific  character  as  a  carriage  was  gone.'' 

We  discover  no  error  in  the  record  entitling  defendant  to  a  new 
trial. 

Judgment  and  order  affirmed. 

Judgment  afirmei 


HcEIiHSiBT,  and  MoKbb,  JJ.,  concurred. 


Patke  v.  Elliot. 

(MOaLOBO 

AeHan  — /or  eanv&nion  ofiharei  qfdodL 

An  aeilon  liee  for  oonTerBlon  of  **  shares  of  stock,"  rather  than  for  the  eertlft 

cate.* 

TBOVEB.    The  opinion  states  the  case.   The  plaintiff  had  jndg- 
ment  below. 

/.  M.  Seatoellf  for  appellants. 

L.  Quint,  for  respondent. 

McKeb,  J.  This  is  an  action  of  trover.  The  plaintiff  seeks  to 
charge  defendants  with  $2,796.32  and  costs,  for  an  alleged  conver- 
sion of  one  hundred  shares  of  the  stock  of  the  **  Northern  Belle 
Mill  and  Mining  Company,"  and  also  to  have  them  adjudged  guilty 
of  fraud.  The  complaint  was  demurred  to  on  several  grounds,  and 
the  demurrer  overruled.  Defendants  afterward  answered,  and 
upon  a  trial  had  in  the  absence  of  defendants  and  their  attorneys, 
the  court  gave  judgment  for  the  plaintiff  for  the  amount  sued  for, 
in  gold  coin,  and  also  adjudged  that  the  defendants  were  guilty  of 
fraud.  The  appeal  comes  to  this  court  upon  the  judgment  roll, 
and  the  appellants  claim  that  the  lower  court  erred  in  overruling 
defendants'  demurrer  to  the  complaint,  upon  the  grounds  that 

*  See  AwMTby  y.  Buntin  (118  Uua.  879),  19  Am.  Rep.  469.  In  AKUtlfiMiii  t.  CiUtm't  tB' 
Ma«L  886^  it  was  held  that  shares  of  stock  are  goods,  wares  and  »wi»KM»wtif  wlthla  tt» 
statute  of  frauds. 
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there  is  no  allegation  that  the  plaintiff  owned^  or  that  the  defend- 
ants converted,  any  eeriificaies  of  shares  of  stock ;  and  that  the 
allegation  of  fraud  is  insufficient  to  sustain  the  judgment  that  the 
defendants  were  guilty  of  fraud  in  the  supposed  conversion.  The 
principal  question  is,  whether  shares  of  stock,  00  nomine,  aro  prop- 
erty for  which  an  action,  in  the  nature  of  an  action  of  trover,  can 
be  maintained. 

At  common  law,  trover  was  the  proper  remedy  for  a  conversion 
of  personal  property;  but  it  lay  only  for  tangible  property,  capable 
of  being  identified  and  taken  into  actual  possession.  The  conver- 
sion of  the  property  was  the  gist  of  the  action ;  and  the  action  did 
not  lie,  unless  the  defendant  had  become  actually  possessed  of  the 
property  by  some  means,  whether  of  finding  or  otherwise.  Shares 
of  stock  and  such  things  did  not  belong  to  that  class  of  property 
known  as  chattels ;  they  were  considered  incorporeal,  intangible 
things,  which  existed  in  idea,  and  were  incapable  of  being  sub- 
jected to  actual  possession.  Nor  were  they  supposed  to  denote 
possession ;  for  they  had  no  other  evidence  of  an  existence  than  the 
certificate  which  was  issued  to  the  person  who  claimed  the  right  to 
what  the  certificate  represented.  That  right  consists  of  the  privi- 
lege of  voting  in  the  concerns  of  the  corporation,  and  of  participat- 
ing in  the  profits  of  the  business  of  the  corporation.  It  subsisted 
only  in  law  or  contract  It  was  a  right  to  a  thing  not  in  possession, 
*  but  in  action.  The  certificates  themselves  were  not  considered 
property,  but  were  considered  evidence  of  property.  Wherever 
common-law  ideas  of  personal  property  prevail,  courts  hold  that 
trover  is  not  the  proper  remedy  for  the  conversion  of  things  which 
were  considered  at  common  law  as  mere  personal  rights,  not  redu* 
eible  into  possession,  but  recoverable  by  law.  So,  the  Supreme 
Court  of  Pennsylvania  has  held  that  trover  will  not  lie  to  recover 
damages  for  shares  of  bank  stock;  and  says  Justice  Shabswood, 
**  the  principle  applies  to  all  other  corporation  stocks.'*  A  share  of 
stock,  says  the  court,  ^Ms  an  incorporated,  intangible  thing.  It  is 
a  right  to  a  certain  proportion  of  the  capital  stock  of  a  corporation 
"—never  realised  except  upon  the  dissolution  and  winding  up  of 
the  corporation — ^with  the  right  to  receive  in  the  meantime,  such 
profits  as  may  be  made  and  declared  in  the  shape  of  dividends. 
Trover  can  no  more  be  maintained  for  a  share  in  the  capital  stock 
rf  a  CQiporation  than  it  can  for  the  interest  of  a  partner  m  a  com- 
aereial  firm.''  Keiler  v.  Kelly,  69  Penn.  407. 
Vol.  XXXV—  11 
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XJpoQ  the  idea  that  shares  of  stock  cannot  be  taken  away  or 
wrongfully  detained  from  the  owner  or  that  they  oannot  be  lost 
by  the  owner  or  foand  by  a  stranger,  there  is  no  doabt  of  the 
Boandness  of  that  decision.  But  the  fiction  on  which  the  action 
of  trover  was  founded,  namely,  that  a  defendant  had  found  the 
property  of  another,  which  was  lost,  has  become,  in  the  progress 
of  law,  an  unmeaning  thing,  which  has  been  by  most  courts  dis- 
carded; so  that  the  action  no  longer  exists  as  it  did  at  oommon 
law,  but  has  been  developed  into  a  remedy  for  the  conversion  of 
every  species  of  personal  property.  It  lies  for  bank  notes  sealed 
in  a  letter  {Moody  v.  Keener,  7  Port  [Ala.]  218) ;  for  negotiable  instm* 
ments  {Comparet  v.  Burr,  5  Blackl  419);  for  a  judgment  (Hud- 
9peih  V.  Wihon,  2  Dev.  [N.  0.]  872) ;  for  a  promissory  note 
which  has  been  paid  {Pterce  v.  Oibson,  9  Yt.  216);  for  copies  of  a 
creditor's  account  {FuUamY.  Cumminge,  16  id.  697);  for  a  writ 
of  exocution  issued  on  a  judgment  {Keeler  v.  Faasett,  21  id.  539); 
and  for  certificates  of  shares  of  stock  (Anderson  v.  Nicholas,  28  N. 
Y.  600;  Athim  v.  Oamhle,  42  Gal.  98;  Von  Schmidt  v.  Bourn,  50 
id.  616). 

At  the  same  time  that  the  action  has  been  thus  expanded,  the 
words  ^*  things  in  action  **  have  undergone  such  a  development  from 
their  original  meaning,  that  they  now  represent  things  to  the 
imagination  in  the  light  of  tangible  objects ;  and  as  such,  they  are 
the  subject  of  contract,  sale,  gift,  mortgage,  bailment,  and  pledge; 
and  under  the  provisions  of  our  Codes  they  are  personal  property, 
subject  to  taxation,  attachment,  execution,  levy,  and  sale.  §§  54!^ 
688,  Code  Civ.  Proc. 

It  is  therefore  the  **  shares  of  stock  **  which  constitute  the  prop- 
erty which  belongs  to  the  shareholder.  Otherwise,  the  property 
would  be  in  the  certificate;  but  the  certificate  is  only  evidence  <^ 
the  property ;  and  it  is  not  the  only  evidence,  for  a  transfer  on  the 
books  of  the  corporation,  without  the  issuance  of  a  certificate,  vesti 
title  in  the  shareholder;  the  certificate  is  therefore  but  additionai 
evidence  of  title,  and  if  trover  is  maintainable  for  the  certificate, 
there  is  no  valid  reason  why  it  is  not  also  maintainable  for  the 
thing  itself  which  the  certificate  represents.  For,  as  the  Su- 
preme Court  of  Connecticut  say,  ^^If  a  certificate  of  stock  is  unlaw- 
fully retained  when  demanded,  what  is  presumed  to  have  been  con« 
verted  P  The  certificate  has  no  intrindo  value  disconnected  from 
the  stock  it  represents.    No  one  would  say  that  the  paper  alone  had 
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been  conyerted — that  the  conversioa  of  the  papt^r  constitutes  the 
entire  wrong.  The  real  act  done  in  snch  cases  is  precisely  the  same 
as  that  done  here — no  niore>  no  less;  and  to  say  that  trover  will  lie 
in  one  case  and  not  in  the  other,  is  to  make  a  distinction  where  in 
reality  there  is  no  difference.*  *  *  The  stock  in  both  cases  was 
eonverted;  and  we  think  that  in  these  days,  when  the  tendency  of 
ooorts  is  to  do  away  with  technicalities  not  based  upon  reason,  a 
technical  distinction  of  this  character  should  no  longer  be  sua* 
tuned.''  Ayres  v.  French,  41  Conn.  151.  In  Boylan  y.  Ifagnel,  8 
Ney.  352,  and  in  Kuhn  v.  MeAUisier,  1  Utah,  275,  actions  of  this 
duoacter  for  ''shares  of  stock'' were  sustained.  It  follows  that 
the  court  below  did  not  err  in  overruling  the  demurrer  to  the  com« 
plaint,  or  in  rendering  judgment  for  the  plaintiff  for  the  value  of  the 
stock  and  interest  thereon  from  the  time  of  the  conversion  until  the 
time  of  the  trial. 
[Omitting  other  matter.] 


Ebtatb  of  Tooh  Kk 

(M  Gal.  000.) 

A  Bonaa  OsthoUc  priest,  regularly  educated  and  officiating  as  such,  and 
leqidnd  hj  the  daUee  of  bis  office  to  pass  his  Jadgment  upon  the  mental 
condition  of  inTalids  and  dying  persona,  to  the  end  that  he  may  administer 
the  aaeramente  only  to  thoee  whoee  minds  are  in  a  proper  state  to  reason  or 
act  of  their  own  volition,  is  an  ezpertas  to  the  sanity  of  a  person  whom  ba 
so  attends. 

1  PPEAL  from  probate.    The  opinion  states  the  case. 

Ltonard  B^ynoldM  and  W.  W.  Cope,  for  appeUants. 

ff.  A.  Lealce,  J.  dadbimme  and  WiUan  d  Wiban^  for  respond* 

snt 

Uonamox,  CL  J.    On  the  first  day  of  Angnst,  1877,  a  petition 
filed  in  the  Ptobate  Court  of  the  countjrof  Alameda  by  certain 
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persons  thereon  named,  for  the  revocation  of  the  probate  of  the 
will  of  Mary  Isabella  Toomes,  deceased,  and  for  the  cancellation  of 
letters  testamentary  granted  by  said  court  upon  such  probate  ta 
one  John  S.  Butler.  The  grounds  set  forth  in  said  petition  are: 
'*lBt,  that  said  will  was  a  forged  instrument;  2d,  that  the  said 
Mary  Isabella  Toomes  was  not  at  the  date  of  said  pretended  will  of 
sound  disposing  mind  or  memory,  nor  free  from  undue  influence, 
but  on  the  contrary,  was  of  unsound  mind,  and  incompetent  by 
reason  thereof  to  make  a  will;  and  further,  that  if  said  alleged  will 
was  ever  made  by  her  she  never  understood  its  contents,  but  was 
imposed  upon  and  deceived,  and  that  she  executed  the  same  under 
fear  and  undue  influence;  and  8d,  that  said  purported  will  was 
never  subscribed  by  said  Mary  Isabella  Toomes  herself  in  any  man- 
ner, by  mark  or  otherwise,  nor  was  her  name  ever  subscribed 
thereto  in  any  manner,  by  mark  or  otherwise,  in  her  presence  or 
by  her  direction,  by  any  person,  nor  did  any  person  write  his  name 
to  said  purported  will  as  an  attesting  witness  to  her  mark  or  to  her 
signature  by  mark/' 

To  this  petition  an  answer  was  duly  flled  containing  a  specific 
denial  of  all  the  material  allegations  contained  in  the  petition,  and 
the  case  having  been  duly  heard  and  considered  by  the  said  Pro- 
bate Court  of  Alameda  county,  a  decree  of  said  court  was  entered 
therein  on  the  26th  day  of  June,  1878,  denying  the  application  of 
the  contestants,  and  ratifying,  approving  and  conflrming  the  pro- 
bate of  the  said  will  of  the  said  Mary  Isabella  Toomes,  and  adjudg- 
ing the  said  will  to  be  in  all  respects  legal  and  valid.  In  proper 
time  petitioners  filed  their  bill  of  exceptions,  and  now  bring  the 
action  of  the  Probate  Court  before  this  court  for  review. 

On  the  trial  in  the  court  below  one  Lawrence  8erda  was  called  as 
a  witness  in  behalf  of  contestants,  who  on  his  examination  in  chief 
testified  as  follows:  ^'I  called  there  alone  about  three  o'clock  the 
day  previous  to  h'iT  death.  Afterward  told  Father  Lagan.  I  went 
into  the  room  and  inquired  about  the  state  of  her  health.  She 
didn't  give  me  any  answer,  m  fact  she  didn^t  seem  to  take  much 
notice  of  me  at  all.  I  remained  there  a  few  minutes.  In  the  same 
room  there  was  a  lady.  She  was  afterward  introduced  to  me  as 
Mrs.  Butler.  As  I  could  not  get  a  proper  answer  from  the  old 
lady,  I  requested  Mrs.  Butler  to  moye  out  of  the  room,  which  she 
did  veiy  kindly,  and  then  I  asked  the  old  lady  the  questions  pie- 
panng  her  for  the  confession.    At  first  I  spoke  to  her  in  Spanish, 
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but  she  gave  me  an  answer  in  English.     I  do  not  remember  what 
her  answers  were." 

Question  by  contestants:  ^^  Were  her  answers  responsive  to  yonr 
questions?  Objected  to  by  proponents.  Objection  sustained  and 
exception  taken  by  contestants. 

Witness  was  then  further  interrogated  and  testified  as  follows: 
"  I  was  regularly  educated  for  the  priesthood  at  a  university  in 
Spain,  and  have  officiated  as  a  priest  for  the  past  ten  years.  That 
one  of  the  objects  of  the  preparatory  education  of  a  priest,  as  he 
was  taught,  was  to  make  him  competent  to  pass  npon  the  mental 
ooodition  of  a  communicant  That  for  that  purpose,  to  a  limited 
extent,  physiology  and  psychology  were  branches  of  his  studies. 
That  previous  to  officiating  as  a  priest  it  was  requisite  that  he 
should  be  skilled  in  determining  the  mental  condition  of  those  who 
sought  the  sacraments;  that  in  every  case  of  the  administration  of 
the  rites  of  his  church  to  invalids  or  dying  persons  it  was  necessary 
for  the  priest  to  make  an  examination  of  the  mental  condition  of 
the  recipient,  to  ascertain  if  his  mind  was  in  a  proper  state  to  reason 
or  act  of  its  own  volition.  That  the  sacrament  could  only  be 
administered  after  such  a  preliminary  examination.  That  there* 
fore  as  a  priest  he  was  daily  required  to  exercise  and  pass  his  judg- 
ment on  the  mental  condition  of  persons." 

Question  by  contestants:  '^  State  the  mental  condition  of  Mrs. 
Toomes  as  she  appeared  to  you  during  this  visit?  " 

Question  objected  to  on  the  ground  that  ''the  witness  had  not 
been  shown  to  be  an  expert"  The  court  sustained  the  objection, 
and  the  contestants  excepted  to  the  ruling  of  the  court 

It  is  claimed  on  behalf  of  the  appellants  that  this  was  error. 
Section  1870  of  the  Code  of  Civil  Procedure  reads  as  follows:  ''  In 
conformity  with  the  preceding  provision,  evidence  may  be  given 
upon  a  trial  of  the  following  facts: 

''Subdivision  9.  The  opinion  of  a  witness  respecting  the  ident- 
ity or  handwriting  of  a  person  when  he  has  knowledge  of  the  per- 
son or  handwriting;  his  opinion  on  a  question  of  scienes,  ari  or 
tradSj  when  he  is  skilled  therein.^* 

"On  questions  of  science,  skill  or  trade,  or  others  of  the  like 
kind,  persons  of  skill,  sometimes  called  experts,  may  not  only  tes- 
tify to  facts,  but  are  permitted  to  give  their  opinions  in  evidence. 
Thns  the  opinions  of  medical  men  are  constantly  admitted  as  to 
the  cause  of  disease  or  of  death,  or  the  consequences  of  wounds. 
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and  as  to  the  sane  or  insane  state  of  a  person's  mind,  as  collected 
from  a  number  of  circumstances,  and  as  to  other  subjects  of  profes- 
sional skill;  and  such  opinions  are  admissible  as  evidence,  though 
the  witness  founds  them  not  on  his  personal  observation,  but  on 
the  case  itself,  as  proved  by  other  witnesses  on  the  trial.''  1  OreenL 
Ev.,  §  440. 

The  principle  is  thus  stated  by  another  writer  on  the  law  of  evi- 
dence: '^The  opinions  of  witnesses  possessing  peculiar  skill  are  ad- 
missible wherever  the  subject-matter  of  inquiry  is  such  that  inex- 
perienced persons  are  unlikely  to  prove  capable  of  forming  a  cor- 
rect judgment  upon  it  without  such  assistance;  in  other  words, 
when  it  so  far  partakes  of  the  nature  of  a  science  as  to  require  a 
course  of  previous  habit  or  study,  in  order  to  the  attainment  of  a 
knowledge  of  it.    2  Best  on  Ev.,  §  513. 

It  will  thus  be  seen  that  the  provision  of  the  Code  permitting  a 
witness  to  give  his  opinion  on  a  question  of  science,  art,  or  trade, 
when  skilled  therein,  is  but  a  legislative  enactment  of  a  well-settled 
rule  of  evidence  at  common  law ;  and  the  inquiry  here  is,  whether 
it  sufficiently  appears  that  the  witness  Serda  was  an  expert  upon 
the  question  of  mental  disease,  generally  termed  insanity. 

It  has  been  a  question  with  the  courts  whether  the  rule  upon  this 
subject  was  limited  to  the  opinions  of  experts;  and  in  a  very  late 
and  elaborate  case  before  the  Supreme  Court  of  New  Hampshire, 
it  was  held  that  it  was  not  so  limited.  '*  Non-professional  witnesses, 
who  are  not  subscribing  witnesses,  to  a  will,  may  testify  to  their 
opinions  in  regard  to  the  sanity  of  a  testator,  when  founded  upon 
their  knowledge  and  observation  of  the  testator's  appearance  and 
conduct"  Hardy  v.  JfemK,  56  N.  H.  227.  And  Mr.  Redfield, 
in  his  work  on  Wills,  seems  to  adopt  the  rule  laid  down  in  the  New 
Hampshire  case  as  correct.  The  following  is  his  language :  **  The 
learned  judge  shows  very  conclusively,  both  upon  authority  and 
reason,  that  the  opinion  of  the  unprofessional  witness  in  such  a 
case  is  commonly  far  more  reliable  as  a  basis  of  ultimate  decision 
on  questions  of  sanity  and  mental  capacity,  than  any  specific  facta 
which  could  possibly  be  gathered  from  the  witnesses.  *  *  * 
The  tendency  of  American  courts  in  the  last  few  years  has  been 
largely  in  the  direction  contended  for  by  the  learned  judge ;  and 
there  seems  to  be  no  question  that  it  must  ultimately  prevail  all 
but  universally.  We  should  rejoice  at  such  a  result  as  greatlj 
tending  toward  the  establishment  of  truth,  with  greater  CmiU^ 
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and  certainty^  in  a  very  important  class  of  cases."    1  Redf.  on 
Wills  (4th  ed.  1876),  138,  145;  De  Witt  v.  Barly,  17  N.  Y.  340. 

It  18  not  necessary  for  ns,  however,  to  pass  upon  the  question  of 
the  admissibility  of  such  evidence  in  this  case.  The  witness  Serda, 
it  is  claimed,  was  an  expert,  and  it  is  upon  the  ground  that  he  was 
an  expert  that  the  alleged  error  in  the  ruling  of  the  court  below  is 
predicated.  The  inquiry  then  is,  what  is  an  expert?  **  Experts,  it 
has  been  said,  are  persons  instructed  by  experience."  2  Best  on 
Et.  368.  Webster's  definition  is,  '^taught  by  use,  practice,  or  ex- 
perience."  Worcester  says  an  expert  "is  a  person  having  skill,  ex- 
perience, or  peculiar  knowledge  on  certain  subjects  or  in  certain 
professions  —  a  scientific  witness.''  The  following  definition  is 
given  by  Bouvier:  "Experts  —  Witnesses  who  are  admitted  to  tes- 
tify from  a  i>eculiar  knowledge  of  some  art  or  science,  a  knowledge 
of  which  is  requisite  or  of  value  in  settling  the  point  at  issue; 
persons  conrersant  with  the  subject-matter  on  questions  of  science, 
akill,  trade,  and  others  of  like  kind."  ^— 

In  the  case  of  Fairehild  v.  Baseamby  35  Vt.  408,  the  court 
9aj8 :  ''Persons  who  are  much  accustomed  to  attend  upon  the  sick 
—to  watch  the  progress  of  diseases  to  their  end,  and  to  be  with 
the  dying,  ai*e  by  their  experience  enabled  to  form  a  better  judg- 
ment as  to  the  course  of  disease,  and  its  probable  effect  upon  the 
body  and  mind  in  the  last  hours  of  life,  than  others  who  have  no 
such  opportunity.  Physicians  who  are  in  general  practice,  and 
narses,  thus  become  experts  in  such  matters,  so  far  as  observation 
and  experience  can  furnish  knowledge."  '^  One  who  is  not  en- 
gaged in  the  practice  of  physic  may,  nevertheless,  be  competent  to 
testify,  if  he  shows  that  he  had  studied  the  science  of  medicine* 
and  felt  competent  to  express  a  medical  opinion  upon  a  particular 
disease.  The  fact  that  he  was  not  a  practicing  physician  would 
go  to  his  credit"  Tuttis  v.  Kidd,  12  Ala.  648.  ''  It  has  been 
decided  often  that  medical  experts  may  express  a  direct  opinion 
upon  the  sanity  of  the  testator,  when  they  have  had  an  oppor- 
tunity to  form  such  opinion  from  personal  examination  and  ac- 
quaintance.''   1  Bedf.  on  Wills,  154. 

The  foregoing  citations  are  sufiScient  to  establish  the  general  rule 
on  the  subject  of  '^expert"  testimony,  and  now  let  us  apply  the 
rule  to  the  facts  of  this  case. 

Was  the  witness  Serda  an  expert  on  the  question  of  insanity  7 
Was  he  skilled  in  the  science  of  mental  diseases  ?    A  reference  to 
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his  eyidenoe  will  answer  these  qnestiqns.  He  says  he  was  regularly 
edacated  in  a  college  of  Spain,  and  had  officiated  as  a  priest  for  ten 
years.  That  it  was  a  part  of  his  preparatory  education  to  become 
competent  to  pass  npon  the  mental  condition  of  commnnicants  in 
his  church,  and  for  that  purpose  physiology  and  psychology  were 
branches  of  his  studies.  ''That  previous  to  officiating  as  apriest, 
it  was  requisite  that  he  should  be  skilled  in  determining  the  men- 
tal  condition  of  those  who  sought  the  sacraments.  That  in  eyeiy 
case  of  the  administration  of  the  rites  of  his  church  to  inralids  or 
dying  persons,  it  was  necessary  for  the  priest  to  make  an  examina- 
tion of  the  mental  condition  of  the  recipient,  to  ascertain  if  his 
mind  was  in  a  proper  state  to  reason  or  act  of  its  own  volition. 
That  the  sacrament  could  only  be  administered  after  such  a  pre- 
liminary examination,  and  that  therefore,  as  a  priest,  he  wa$  daOj 
required  to  exercise  and  pass  hie  judgment  en  the  mental  condition 
of  persons,'* 


It  has  been  shown  by  the  authorities  already  referred  to,  tiiat 
physicians  in  general  practice,  who  have  never  made  a  speoialty  of 
the  subject  of  insanity,  as  well  as  physicians  who  are  not  engiged 
in  the  practice  of  their  profession,  and  also  nurses,  are  deemed  ex- 
perts on  this  subject ;  and  on  what  principle,  or  for  what  reason, 
could  the  witness  Serda  be  held  not  to  be  an  expert  ? '  It  was  a  part 
of  his  collegiate  education,  and  it  was  especially  a  matter  of  daily 
practice  wiUi  him,  for  ten  years,  to  familiarise  himself  with  the 
mental  condition  of  persons  upon  whom  he  was  called  on  to  attend 
in  his  character  as  a  priest ;  and  it  does  seem  to  us,  that  from  both 
education  and  experience  he  was  peculiarly  qualified  to  express  an 
opinion,  as  an  expert,  on  the  question  of  mental  disease. 

[Omitting  other  matters.] 

Judgment  reversed* 

Shabpstbiv,  THOBirroK  and  Mjbiok,  JJ.,  cononrred. 


IN  THB 


SUPBEME  OOUBT 


or 
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Fbisxtd  t.  Dvbtbb, 

(17  SU.  111.) 

AtlQtDqn«t-]aw«  who  were  partnen  Id  the  praetioe  of  Ih^  pxof  eeaSon^  hftT^r 
BO  aathoiity  to  hhid  the  finn  hj  hecomlng  parties  to  negodable  inetmmenti^ 
nleii  each  aathority  ie  given  by  the  terms  of  partnership,  or  expressly 
givtB  or  reeogniied  bj  both,  or  may  be  implied  from  the  genera]  habits  of 
tbe  psrtners  in  their  bosiness  transactions.* 

ACTION  on  an  aooeptanoe.    The  opinion  states  the  facts.    Tb» 
plaintiff  had  jadgment  below. 

Jain  Priendi  in  pro.  per. 
Jamn  Jf.  BaJc^r^  for  appellee. 

Baitdall^  0.  J.    Dniyeey  appellee,  sned  Friend  &  Hammond,  as 
partners  by  that  name,  npon  their  indorsement  of  a  bill  drawn  by 


*TbMiiie effect, SmfthT.  SUxmdfr  Wit.  «5),1S  Am.  BepbTBT;  Poobyy. Trhttiiiov«(li 
SM),  S7  Am.  RepL  788. 
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the  bi.  Mary's  River  Lumber  Company  upon  G.  D.  Howell,  of  New 
Jersey,  at  sixty  days'  sight,  payable  to  the  order  of  Friend  &  Ham* 
mond,  and  accepied,  before  indorsement,  by  Howell.  The  declara^ 
tion  alleges  that  the  bill  was  indorsed  by  ''  Friend  &  Hammond '' 
to  the  plaintiff,  was  presented,  when  due,  for  payment,  and  duly 
protested  for  non-payment,  and  due  notice  thereof  to  defendants, 
etc.,  and  defendants  have  not  paid. 

The  defendant  Friend  pleads  that  himself  and  Hammond  wer9 
not  partners  doing  business  in  the  firm  name  of  Friend  &  Ham* 
mond  in  manner  and  to  the  effect  alleged,  but  that  the  said  Ham* 
mond  and  himself  were  partners  only  in  the  practice  of  law  before 
the  courts,  and  never  were  partners  in  trade  or  authorized  to  sign 
bills  of  exchange  or  otherwise  to  contract  liabilities,  which  was  well 
known  to  the  plaintiff,  and  denies  that  he  indorsed  the  bill  or 
authorized  the  indorsement  thereof  for  him. 

And  for  a  further  plea  on  equitable  grounds,  the  defendant  Friend 
says  that  the  draft  on  which  the  action  is  brought  was  not  indorsed 
to  the  plaintiff  as  a.  usual  commercial  paper,  but  that  plaintiff  dis- 
counted and  took  the  same  from  defendant  Hammond  at  a  large 
discount,  and  not  for  the  usual  rate  of  exchange,  after  it  was  ac- 
cepted by  Howell,  the  drawee,  with  the  understanding  that  plaintiff 
would  take,  and  only  did  take  said  paper  on  the  responsibility  of 
the  acceptor,  Howell,  who  was  represented  by  the  plaintiff  to  be  a 
good  and  responsible  party,  and  that  Hammdnd  merely  indorsed 
said  paper  in  blank  as  a  transfer  of  the  same  for  the  accommoda- 
tion of  the  plaintiff  to  enable  him  to  collect  the  same  from  the 
acceptor,  and  with  the  further  understanding  that  the  plaintiff 
would  look  to  Howell,  and  not  to  the  defendants,  or  either  of  them, 
for  payment  of  the  draft,  which  the  plaintiff  in  equity  ought 
to  da 

The  defendant  Hammond  pleads  severally  that  the  plaintiff 
bought  the  draft  at  a  large  discount  from  him,  Hammond,  after  he 
had  procured  the  acceptance  thereof  by  Howell,  a  member  of  the 
firm  called  the  St.  Mary's  River  Lumber  Company  (the  drawer  of 
the  draft) ;  that  it  was  understood  at  the  time  plaintiff  purchased 
the  draft  that  plaintiff  took  it  upon  the  known  solvency  of  the 
acceptor,  and  that  this  defendant's  indorsement  was  not  for  the 
purpose  of  guaranteeing  the  draft,  but  to  enable  plaintiff  to  col- 
lect the  same  from  the  acceptor,  and  simply  to  tnmgfer  the  papef 
to  the  plaintiff. 
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The  plaintiff  demurred  to  the  several  pleas  :  ' 

First,  Because  the  defendants  ought  not  to  file  several  pleas,, 
but  should  be  required  to  plead  as  partners  by  joint  and  not  by 
fle?eral  pleas. 

Secondy  That  the  first  plea  of  the  defendant  Friend  is  insuf- 
ficient and  tenders  no  material  issue ;  that  it  does  not  deny  the  in- 
dorsement of  the  draft  by  Friend  ft  Hammond  as  partners,  and 
tmrenes  no  material  aUegation  in  the  declaration,  and  sets  forth  no 
defense  to  the  action  or  an  avoidance  of  the  liability,  and  is 
eranve,  double  and  uncertain,  and  not  responsive  to  the  declara- 
don. 

I%ird,  That  the  said  plea  above  pleaded  by  John  Friend,  and  the 
pleas  above  pleaded  by  D.  M.  Hammond,  are  insufficient  in  law, 
farther,  in  that  they  do  not  plead  in  denial  of  the  indorsenient  of 
•aid  draft,  as  partners,  to  the  plaintiff  for  a  valuable  consideration* 

I^rthy  That  said  pleas  do  not  set  forth  any  matter  or  facts  dis- 
charging or  relieving  them  from  liability  as  indorsers. 

Fifikf  That  said  pleas  set  forth  no  legal  defense  to  said  action, 
and  are  frivolous  and  insufficient. 

The  demurrer  was  sustained,  the  pleas  adjudged  to  be  insufficient, 
and  leave  granted  to  defendants  to  plead  over.  The  defendants 
declined  to  plead  anew,  and  the  court  gave  judgment  by  default, 
impanelled  a  jury,  who  assessed  the  plaintiff's  damages  at  one  hun- 
dred and  sixty-one  -ff^  dollars,  for  which  judgment  was  rendered 
with  costs. 

From  this  judgment  the  appeal  is  taken.  The  errors  assigned 
are: 

L  That  the  court  erred  in  holding  the  defendants  to  be  partners 
in  trade,  and  in  requiring  them  to  plead  by  a  joint  plea  as  partners. 

2.  In  sustaining  the  demurrer  to  the  pleas. 

3.  In  disregarding  and  setting  aside  defendants'  pleas  which  set 
up  a  good  defense. 

4  In  giving  judgment  by  default  for  want  of  plea. 
5.  In  giving  final  judgment  for  plaintiff. 
[Omitting  the  consideration  of  the  first  assignment  of  error.] 
The  second  ground  of  demurrer  is,  that  the  plea  of  Friend  ten- 
ders no  material  issue,  is  evasive,  double,  uncertain  and  not  re« 

sponsive. 

The  plea  of  Friend  denies  that  defendants  were  general  partners, 
or  partners  in  trade,  but  says  they  were  only  partners  in  the  prac- 
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tice  of  a  profession,  that  he  did  not  sign  or  authorize  the  indoise- 
ment  of  the  draft,  and  that  plaintiff  knew  the  character  of  the 
partnership. 

The  declaration  is  against  defendants  as  copartners,  npon  their 
indorsement  of  a  bill  of  exchange,  and  alleges  merely  a  copartner- 
ship, without  in  express  terms  charging  the  purpose  of  the  copart- 
nership. 

A  partnership  for  the  purpose  of  engaging  in  the  practice  of  a 
profession  is  not  a  partnership  in  trade.  By  the  custom  of  mer- 
chants, long  established  as  law,  if  one  partner  in  trade  draw,  accept 
or  indorse  a  bill  or  note  in  the  name  and  seemingly  in  behalf  of  the 
firm,  such  act  will  render  all  the  partners  liable  to  a  bona  fide 
holder.  Ghitty  on  Gont  45.  The  partnership  must  be  in  a  trade 
or  concern  to  which  the  issuing  or  transfer  of  bills  is  necessary  or 
usual,  for  otherwise  a  copartner  will  not  be  liable  for  the  act  of  hii 
partner,  unless  he  gave  express  authoHty.  Ohitty  on  Oont  54, 
and  notes.  Attorneys  who  are  in  partnership  have  no  implied 
nuthority  to  become  parties  to  negotiable  instruments  and  bind  the 
firm  thereby.  The  authority  to  do  such  acts  must  in  such  cases 
be  either  expressly  given,  or  be  recognised  as  proper  and  necessary, 
or  in  the  usual  course  of  a  particular  business  of  that  firm.  Stoiy 
on  Part,  §  102 ;  Sweeteer  v.  French^  2  Gush.  810;  Harman  t.  Joknh 
eony  18  L.  &  E.  Sep.  400 ;  Pars.  Merc  Law,  175 ;  Lanier  t.  Mo- 
Oabe,2  Fla.  82 ;  Bank  of  Rochester  y.Sowen,  7  Wend.  158 ;  Breek- 
enridge  t.  Shriene,  4  Dana,  375. 

The  rule  is  thus  given  in  4th  Dana :  Borrowing  money  is  not 
part  of  the  regular  business  of  an  attorney  and  counsellor  at  law ; 
from  the  existence  of  a  partnership  in  that  profession,  therefore, 
no  authority  results  to  any  member  of  the  firm  to  obtain  loans  on 
the  credit  of  the  firm,  unless  authority  is  given  by  the  expren 
terms  of  the  partnership  contract,  or  may  be  implied  from  the  gen* 
eral  habits  of  the  partners,  and  no  other  member  will  be  bound  by 
such  contract  without  his  express  consent  We  find  no  exceptions 
to  this  rule  in  the  books.  The  declaration  in  this  case  does  not 
allege  the  character  of  the  partnership  of  Friend  &  Hammond, 
whether  in  trade  or  otherwise.  By  implication  only  can  we  opn- 
aider  it  as  charging  that  the  draft  was  indorsed  in  the  regular 
course  of  the  business  of  the  firm,  and  thus  that  it  contains  a  cause 
of  action.  The  first  plea  puts  in  issue  this  implied  allegation,  and 
lis  we  have  seen,  tenders  a  substantial  issue  and  a  defense.    If  true, 
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it  shows  that  Friend  is  not  liable.  The  judgment  is  therefore  erro- 
neousy  as  to  the  second  ground  of  demurrer. 

[Omitting  other  errors.] 

These  authorities  would  seem  to  be  conclusive  that  the  facta 
pleaded  constitute  a  defense  to  the  action,  and  that  the  demurrer 
ihoald  have  been  overruled. 

It  is  unnecessary  to  notice  any  other  question  raised  by  the  assign- 
ment of  erroTB,  as  the  judgment  must  be  reversed  with  directions 
to  enter  judgment  overruling  the  demurrer,  and  that  such  further 
pleadings  and  proceedings  may  be  had  as  may  be  according  to  law. 


YouNO  V.  Thoxas. 

07  FU.  100.) 
TaoDation — license  taa  an  latoyen, 

TIm  l^giftatnra  has  the  power  to  levy  a  license  or  oooapatioiial  tax  QpOD  lan^ 
•  yem. 


B 


ILL  to  restrain  collection  of  a  tax.     The  opinion  states  the 
point    The  court  below  dismissed  the  bilL 


H.  B*  ThrMher^  King  and  Taylar\  for  appellant. 
Aiiametf^Oeneral,  for  appellee. 

Westoott,  J.  In  the  absence  of  a  petition  of  appeal  in  this  case, 
ve  must  look  for  the  grounds  upon  which  a  reversal  is  sought  to 
the  bill  filed.  If  it  states  distinctly  the  grounds  upon  which  the 
equity  sought  to  be  enforced  is  claimed  to  exist,  and  properly  pre- 
sents the  questions  involved  as  arising  out  of  the  facts  stated,  ne 
injustice  can  be  done  in  treating  the  question  as  there  presented  by 
the  phiintiff. 

No  question  as  to  whether  the  matter  presented  is  the  subject  of 
eqnitable  jurisdiction  is  raised  by  either  party.  The  question  pre-^ 
eented  by  the  case  as  stated  is,  has  the  legislature  the  power  to  tax 
the  pursuit,  the  avocation  of  a  '^  lawyer,"  notwithstanding  his  pre* 
Tious  admission  to  practice  in  the  several  courts  of  this  State  under 
the  statutes  of  this  State  regulating  that  subject 
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The  appellant  claims  that  each  a  tax  is  unconstitutional,  and  in 
•derogation  of  his  vested  rights  as  an  attorney. 

The  solution  of  this  question  involTes  the  consideration  of  two 
^neral  subjects: 

First  The  nature  and  extent  of  the  power  of  taxation,  it  being 
clear  that  the  power  to  tax,  in  so  far  as  ij  exists,  is  in  the  legisla- 
tive department  of  the  government  ' 

Second.  Is  the  avocation  of  an  attorney  a  pursuit  or  business  tbe 
following  of  which  may  be  made  the  subject  of  a  special  license  tax 
in  this  State  ?  Is  the  imposition  of  such  tax  within  the  power 
of  the  legislative  department  of  the  government  of  this  State 
as  properly  defined?  The  power  to  tax  is  legislative  in  its 
character.  It  in  no  sense  belongs  to  either  the  executive  or  judicial 
departments  of  the  government  This  power  in  the  legislature  is 
unrestricted,  except  where  it  meets  an  organic  limitation;  auch  lim- 
itation must  be  found  either  in  the  Constitution  of  the  United 
States  or  of  this  State,  and  must  be  by  virtue  of  an  express  limita- 
tion to  that  effect,  or  must  be  clearly  and  plainly  implied  from 
eome  provision  of  the  Federal  or  State  Constitution. 

The  power  to  tax  is  one  of  the  essential  elements  of  sovereigotf, 
much  more  essential,  if  such  a  comparison  can  be  made,  than  the 
power  to  punish  crime,  to  regulate  descents,  or  other  like  admitted 
«ubjects  of  legislative  action. 

Chief  Justice  Marshall  says  this  power  is  an  incident  of  sove- 
reignty, that  it  18  co-extensive  with  that  to  which  it  is  incident; 
that  all  subjects  over  which  the  sovereign  power  of  a  State  extends 
are  objects  of  it,  and  that  the  only  security  against  its  abuse  is  the 
power  of  the  constituents  upon  whom  it  acts.    4  Wheat  428-9. 

Thus  disposing  of  this  question,  for  we  see  no  necessity  for  saving 
more  in  reference  to  it,  we  reach  the  only  remaining  question  in- 
volved in  the  case.  That  question  is:  Is  the  avocation  of  an  attor* 
ney  a  pursuit  or  business,  the  following  of  which  may  be  made  tbe 
subject  of  a  special  license  tax  in  this  State.  Is  there  any  snoh 
limitation  upon  the  general  power  of  taxation  vested  in  the  legisla- 
ture as  prohibits  such  legislative  action? 

The  only  provisions  relating  specially  to  taxation,  under  which 
we  conceive  a  claim  of  exemption  can  be  founded,  are  sections  1 
and  6  of  article  12. 

Section  1  of  article  12,  is  as  follow: 

''The  legislature  shall  provide  for  a  uniform  and  equal  rate  of 
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tazationy  and  shall  prescribe  sach  regulations  as  shall  secnre  a  just 
Talaation  of  all  property^  bofch  real  and  personal,  excepting  such  prop* 
erty  asmay  be  exempted  by  law  for  municipal,  educational,  literary, 
fldentifio,  religious  or  charitable  purposes.''  Section  6,  after  limit  • 
ing  the  pniposos  for  which  counties  and  towns  may  levy  a  tax,  and 
prescribing  the  rule  of  taxation,  authorizes  the  legislature  to  pro- 
Tide  for  levying  a  special  capitation  tax  and  ''tax  on  licenses.'' 

The  limitations  contained  in  the  first  section  do  not  refer  to  the 
occupation  or  business  of  an  attorney.  The  uniform  ruling  of  the 
courts^  so  far  as  we  have  been  able  to  ascertain,  is  that  the  term 
property  as  used  in  this  section  does  not  include  a  business  calling 
or  oocupation  as  distinct  from  the  property  or  capital  employed  in 
it  49  Oa.  200 ;  42  id.  596.  We  presume  no  claim  of  a  serious 
character  will  be  made  to  exemption  under  the  limitations  of  this 
daose,  and  we  therefore  proceed  to  the  consideration  of  the  clause 
in  section  six.  Construing  that  clause  literally,  its  effect  would  be 
to  authorize  the  levying  of  a  tax  upon  licenses  granted,  and  if  an  at* 
tomey  belongs  to  a  class  who  exercises  his  avocation  under  and  by 
virtue  of  a  license,  his  occupation  would  be  included  within  its 
terms.  This  however  we  do  not  think  is  the  proper  construction. 
License  fees  or  amounts  required  to  be  paid  to  follow  any  particular 
employment  are  levied  for  two  purposes,  viz. :  for  revenue,  and  as 
a  means  of  controlling  or  limiting  the  exercise  of  some  particular 
avocation,  in  other  words,  as  a  police  regulation.  We  think  the 
purpose  of  the  framers  of  the  Constitution  was  by  this  clause  to 
vest  in  the  legislature,  by  a  specific  and  express  grant,  independent 
of  or  in  addition  to  its  general  power  to  tax,  the  power  to  tax  any 
avocation  or  business  by  way  of  requiring  a  license  tax  for  its  exer- 
cise. So  far  as  this  clause  is  concerned,  we  think  the  legisla- 
ture unrestricted  in  its  power  to  tax  by  way  of  license  fees,  and  that 
it  may  so  tax  either  as  a  police  regulation  to  restrain  any  particular 
pursuit  or  for  the  purposes  of  revenue. 

The  plaintiff  in  this  case  insists  in  his  bill  that  the  levy  of  this 
Uz  is  in  derogation  of  his  vested  rights  as  an  attorney. 

In  the  language  of  the  Court  of  Appeals  of  Virginia,  Ould  v 
Ciitf  of  Richmond,  23  Grat.  469-470  ;  8.  c,  14  Am.  Rep.  139,  *'a 
lawyer's  license  authorizes  him  to  practice  law  in  any  court  of  the 
Commonwealth.  It  is  a  vested  civil  right,  yet  it  is  as  properly  a 
legitimate  subject  of  taxation  as  property  to  which  a  man  has  a 
vested  right     I  cannot  perceive  that  there  would  not  be  as  much 
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reason  for  saying  that  a  man's  property  was  not  taxable  because  he- 
has  a  vested  right  to  it,  as  for  saying  that  a. lawyer's  license  is  ooi 
taxable  becanse  he  has  a  vested  right  to  if 

The  matter  of  regulating  the  admission  of  persons  to  practice 
law  is  the  subject  of  legislative  action  and  control*     At  common 
law  the  courts  had  no  power  to  admit  attorneys  or  counsellors.    12 
Fla.  281.    Their  duties  are  of  such  character  that  in  order  to  secure 
proper  qualification  for  their  discharge  the  legislature  imposes  the 
duty  of  examination  and  determination  upon  the  courts.    The  only 
difference  between  this  pursuit  and  that  of  any  other  for  which  a 
license  is  not  required  is,  that  a  qualification  looking  to  compe- 
tency is  required  in   one,  and  the  right  independent  of  quali- 
fication is  in  the  other*  Because  the  law  prescribes  certain  methods 
by  which  the  existence  of  the  qualification  to  follow  a  pursuit  is 
determined,  and  after  determining  their  existence  a  general  author- 
ity to  follow  such  pursuit  is  granted,  gives  no  greater  right  to  fol« 
low  that  pursuit  than  exists  in  any  citizen  to  follow  any  other 
legitimate  calling  or  avocation.    There  is  a  general  right  in  eveiy 
citizen  to  acquire,  possess  and  protect  property,  and  yet  in  the 
absence  of  such  constitutional  limitation  upon  the  power  of  taxa- 
tion, it  extends,  as  is  said  by  Mr.  Justice  Oooley,  ''to  eveiy 
trade  or  occupation,  to  every  object  of  industry,  use  or  enjoyment, 
and  to  every  species  of  possession."    The  power  of  the  legislature 
to  impose  a  license  tax  upon  lawyers  is  affirmed  in  the  following 
oases  :    21  La.  Ann.  201 ;  12  Mo.  268 ;  Stewart  v.  Potts,  49  Miss^ 
749  ;  Ould  v.  Oity  of  Richmond,  23  Qratt  464;  &  a,  14  Am.  Bep. 
139  ;  Jones  v.  Paigsy  44  Ala.  658. 

The  decree  of  the  Oircuit  Gourt  is  affirmed. 

DeerseaffifmA 


Bbownb  v.  Bbowkb. 
ar  na.  m7.> 

BtatuU  of  KnUtoHant  -^atto  mortgage,  uhen  nee  lor. 

A  suit  In  equity  to  f  oredoee  a  mortgage  can  be  maintained,  notwithstanding  a» 
action  at  law  upon  the  aooompanying  note  Is  barred  by  the  statute  of  UbbU 
tations.* 


^SeeBisMffT.  JVto  <^  Ala.  981),  b.  o.,  SI  Am.  Rep.  SB,  and  note,  41. 
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nJIT  to  foreclose  ii  mortgage.    The  defendant  had  judgment 
\j    ^«elow.    The  facte  are  stated  in  the  opinion. 

B.  W.  Davis,  W.  W.  Hampton,  B.  H.  Thrasher  and  Jesse  12. 
Attfy  for  appellant 

JL  B.  Hiliofi,  R.  F.  Taylor  and  E.  V.  F,  Sanchez,  for  appellees. 

Wbhtcott,  J.  On  the  29th  of  October,  A.  D.  1878,  John  Browne 
filed  his  bill  in  the  Circuit  Court  of  the  State  of  Florida  for  the 
fifth  judicial  circuit  in  the  county  of  Alachua,  against  Adaline 
Brown,  Louis  A.  Barnes  and  Sarah  B.  Barnes,  his  wife,  Thomas 
H.  Barnes  and  Louisa  J.  Barnes,  his  wife,  and  Elizabeth  O.  Oold- 
smith,  heir  at  law  and  administratrix  of  Jeremiah  Goldsmith, 
deoes/ed,  seeking  to  foreclose  a  mortgage  npon  real  estate  therein 
mentioned,  executed  on  the  20th  of  April,  A.  D.  1867,  by  Leonard 
L  Browne,  Adaline  Browne,  Louis  A.  Barnes,  Susan  J.  Park,  John 
H.  Park  and  Jeremiah  (Goldsmith,  to  secure  a  note  in  language  as 
follows : 


t2,50'j.  Gaikbsville,  Fla.,  February  4,  1867. 

Eighteen  months  after  date  we  promise  to  pay  John  Browne,  or 
order,  two  thousand  five  hundred  dollars,  with  interest  at  7  3-10 
per  centum,  valued  received. 

LsoKARD  L.  Browne, 
John  H.  Park, 
Jeremiah  Ooldsmith, 
Louis  A.  Barnes." 

[Omitting  minor  matters.]  « 

The  remaining  grounds  of  appeal,  as  stated,  are  based  upon  the 
mlings  of  the  chancellor,  pronouncing  the  following  pleas  good: 

Firsi,  That  the  promissory  note  mentioned,  set  out,  and  sued 
upon  in  the  complainant's  bill  of  complaint  for  the  sum  of  two 
thousand  five  hundred  dollars,  which  bears  date  the  4th  day  of 
February,  A.  D.  1867,  and  is  attached  to  complainant's  said  bill 
as  a  part  thereof,  and  is  referred  to  therein  as  exhibit  A,  and  which 
is  the  foandatibn  of  the  complainant's  bill  herein,  for  the  collection 
of  which  the  said  bill  has  been  exhibited  against  these  defendants, 
did  not  accrue  within  five  years  next  befoi'e  the  filing  and  exhibiting 
of  the  said  complainant's  said  bill  against  these  defendants,  and 
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that  the  said  complainant;  is  estopped  and  barred  by  the  statute  of 
limitations  of  the  State  of  Florida  from  farther  claiming  or  col- 
lecting the  said  promissory  note  sued  upon  in  the  bill  herein,  or 
any  part  thereof. 

S$condy  And  the  said  defendants,  etc,  say  that  the  said  promis- 
sory note  sued  upon  in  the  bill  herein  is  not  their  act  and  deed ; 
and  that  they,  nor  either  of  them,  have  ever  undertaken  and 
promised  in  manner  and  form  as  is  alleged;  and  that  they,  nor 
either  of  them,  have  ever  been  in  any  way  bound  or  obligated 
to  pay  said  note,  or  any  part  thereof,  all  which  matters  and 
things,  etc. 

Treating  the  first  plea  as  it  has  been  treated  in  ai*gument,  that 
is,  as  setting  up  a  limitation  of  five  years  as  a  bar  to  this  suit,  the 
question  here  presented  is  whether  in  this  State  five  years  is  a  bar 
to  a  suit  in  equity  to  subject  to  sale  real  estate  mortgaged  to  secure 
the  payment  of  a  sum  due,  as  shown  by  a  promissory  note  named 
in  the  mortgage.  Our  statute  provides  that  a  civil  action  upon  any 
contract,  obligation  or  liability,  founded  upon  an  instrument  of 
writing  under  seal,  shall  be  commenced  within  twenty  years  after 
the  cause  of  action  shall  have  accrued ;  and  that  a  like  action  upon 
any  contract,  obligation  or  liability,  founded  upon  an  instrument 
of  writing  not  under  seal,  shall  be  commenced  within  five  yean 
after  the  cause  of  action  shall  have  accrued. 

It  is  thus  apparent  that  if  this  is  an  action  upon  a  contract, 
obligation  or  liability,  founded  upon  an  instrument  of  writing  und^ 
seal,  within  the  meaning  of  the  statute,  this  is  not  a  good  plea. 

The  question  here  therefore  is  :  ''Is  a  suit  in  equity  upon  a 
mortgage  of  real  estate  to  subject  the  mortgaged  property  to  sale* 
and  to  apply  the  proceeds  to  the  extinguishment  of  the  mortgage 
debt,  such  a  civil  action  P  In  considering  this  question  it  must  be 
remembered  that  this  statute  of  limitations  was  passed  when  the 
code  of  practice  was  in  force,  under  which  the  term  civil  action 
embraced  both  actions  at  law  and  suits  in  equity. 

There  are  conflicting  decisions  upon  many  of  the  very  interesting 
questions  in  reference  to  mortgages  which  have  been  alluded  to  in 
argument  at  bar;  but  as  to  this  precise  question,  which  is  really 
the  only  question  in  the  cause,  we  find  no  conflict  in  the  views  of 
the  courts. 

An  action  of  similar  character  to  this,  is  found  in  89  Barb.  286. 
In  that  case  the  Supreme  Oourt  of  New  York,  in  speaking  of  the 
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nature  of  the  action,  say:  '^  If  this  is  substantially  an  action  upon 
the  note,  then  it  is  barred;  for  it  is  an  action  upon  simple  oon- 
tncty  and  must  bo  brought  within  six  years.  Code,  §  90.  And 
the  plaintiff  in  such  case  fails,  not  because  the  debt  is  in  fact  shown 
to  be  paid,  but  because  the  law  forbids  the  action.  The  remedy  is 
taken  away.  But  this  is  not  in  terms  or  effect  an  action  upon  the 
note,  «  *  •  and  I  think  here  a  distinction  may  be  drawn  be- 
tween  an  action  upon  the  note  for  the  purpose  of  enforcing  a  per- 
sonal liability  and  an  action  upon  the  mortgage  for  the  purpose  of 
enforcing  the  lien  upon  the  real  estate/' 

•The  Court  of  Appeals  of  New  York,  15  N.  Y.  510,  speaking  of 
the  character  of  an  action  similar  to  this,  says :  **  The  action  to 
fneclose  a  mortgage  is  brought  upon  an  instrument  under  seal, 
which  acknowledges  the  existence  of  the  debt  to  secure  which  the 
mortgage  is  given ;  and  by  reason  of  the  seal,  the  debt  is  not  pre- 
fomed  to  have  been  paid  until  the  expiration  of  twenty  years  aiter 
it  becomes  due  and  payable.  The  six  years'  limitation  has  no  ap* 
plication  to  a  mortgage.  In  fact,  all  instruments  under  seal  are  ex- 
pressly excepted  therefrom.'' 

These  views  of  the  courts  of  New  York  are  very  important  and 
of  great  weight  in  determining  the  nature  of  this  suit  when  the 
statnte  of  limitations  of  that  State  is  examined  and  considered  with 
reference  to  our  own  statute.  There  was  a  limitation  of  six  years  to 
all '^  actions  of  debt  founded  upon  any  contract,  obligation  or  lia- 
bility not  under  seal,"  and  a  like  limitation  to  all  actions  of  account 
or  assumpsit  founded  on  any  contract  or  liability,  express  or  im- 
pUed.  2  B.  S.  244.  These  limitations,  it  will  be  seen,  are  held  to 
be  inapplicable  to  a  suit  to  subject  mortgaged  property  to  sale.  It 
will  also  be  seen  that  a  suit  of  this  character  is  held  to  be  embraced 
within  that  section  of  the  statute  which  reads  as  follows  :  *^  After 
the  exjdration  of  twenty  years  from  the  time  a  right  of  action  shall 
accrue  upon  any  sealed  instrument  for  the  payment  of  money,  such 
right  shall  be  presumed  to  have  been  extinguished  by  payment ; 
bat  such  presumption  may  be  repelled  by  proof  of  payment  of 
some  part,  or  by  proof  of  a  written  acknowledgment  of  such  right 
of  action  within  that  period." 

If  an  action  upon  a  mortgage  is  an  action  upon  a  sealed  instru- 
ment for  the  payment  of  money,  within  the  meaning  of  thia  section 
of  the  atatate  in  New  York,  it  is  as  clear  as  any  propodtion  can  be 
that  an  action  upon  a  mortgage  in  Florida  !s  an  action  upon  a  con- 


100  FLORIDA, 


Browne  v.  Browne. 


tract,  fonnded  upon  an  instrument  of  writing  under  seaL  In  speak- 
ing of  the  nature  of  an  action  upon  a  mortgage  as  distinguished 
from  an  action  on  the  note  which  the  mortgage  was  given  to  secure, 
Wabkbb,  J.,  speaking  for  the  Supreme  Oourt  of  Georgia  (8  Ga.  326), 
says:  ^'Because  tho  remedy  on  the  note  is  barred  by  the  statute  in 
six  years,  it  does  not  follow  that  the  creditor's  remedy  on  the  mort- 
gage, being  a  sealed  instrument,  is  also  barred.  The  creditor's 
remedy  on  the  mortgage  is  not  barred  until  twenty  years.''  The 
Supreme  Oourt  of  Wisconsin,  in  speaking  of  the  same  subject  (21 
Wis.  329),  says:  ''The  action  to  foreclose  is  upon  an  instrument 
under  seal,  which  acknowledges  the  debt,  the  payment  of  which  it 
is  given  to  secure.  And  it  being  thus  under  seal,  tho  equitable 
remedy  upon  it  is  not  lost,  although  an  action  upon  the  note  may 
be  barred. 

It  is  thus  seen  that  this  case  is  embraced  within  a  very  narrow 
compass.  Is  the  remedy  upon  the  mortgage  a  sealed  instrument 
by  which  a  sale  of  the  land,  no  matter  in  whose  possession  it  may 
be,  is  had,  a  distinct  and  different  thing  from  the  remedy  upon  the 
note  by  which  a  general  judgment  against  the  maker  thereof,  alone 
is  had  ?  Is  the  act  of  resorting  to  a  court  of  equity  to  sell  the 
mortgaged  premises  an  action  upon  a  contract,  founded  upon  an 
instrument  of  writing  under  seal  ?  These  are  the  questions  to  be 
determined.  It  seems  to  me  to  be  perfectly  clear  that  there  is  a 
marked  difference  between  an  action  for  the  sale  of  the  land  on  the 
one  hand,  and  an  action  for  a  general  judgment  on  the  other ;  and 
it  is  also  very  plain  that  the  action  upon  the  mortgage  is  upon  a 
contract  founded  upon  an  instrument  under  seal.  The  action  upon 
the  note  is  a  personal  action,  sounding  in  damages  only.  The  action 
upon  the  mortgage  is  a  proceeding  to  subject  the  subject-matter  of 
the  mortgage  contract,  the  land,  to  sale.  They  arc  proceedings 
governed  by  different  rules.  They  reach  different  ends.  True,  the 
consideration  for  each  may  be  the  same,  but  that  the  debt  may 
be  evidenced  as  well  by  the  note  as  by  the  mortgage  does  not  make 
the  one  .identical  with  the  other.  Being  similar  in  so  far  as  they 
each  constitute  evidence  of  the  debt,  does  not  necessarily  make 
alike  in  other  respects. 

Our  view  is  that  in  this  State  the  letter  of  the  statute  coven 
the  case ;  that  a  limitation  by  it,  applicable  to  this  suit,  is  found  in 
the  letter  of  the  law ;  that  there  is  no  room  for  argument  based 
upon  the  views  expressed  by  courts  acting  by  analogy  to  limitationi 
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at  laVy  or  upon  presumptions  of  payments  by  lapse  of  time,  or  upon 
the  theory  that  a  mortgage  is  an  incident  of  the  note^  and  when 
the  remedy  upon  the  note  is  barred,  the  remedy  upon  the  mortgage, 
its  iocidenty  is  gone^  or  upon  other  rules  established  by  courts  based 
apooal^slatiye  enactment  or  policy  different  from  that  annouuced 
in  this  statute. 

In  this  connection  our  attention  has  been  called  to  the  statute 
(cL  625)  laws  of  this  State,  entitled  ''An  act  to  amend  the  laws 
now  in  force  in  relation  to  mortgages/'  approved  January  8,  1853* 

The  effect  of  this  statute  is  not  to  take  away  any  remedy  in 
equity.  It  takes  away  the  legal  right  of  possession  from  the  mort- 
gagee and  places  it  in  the  mortgagor,  but  as  held  in  Oamble  t.  Faseo, 
15  FUl  562,  the  possession  of  the  mortgagor  is  subject  to  be  con- 
trolled in  a  court  of  equity  when  he  is  guilty  of  acts  inconsistent 
with  such  possession.  That  case  in  no  degree  limits  the  equitable 
rights  or  remedies  of  the  mortgagee.  On  the  contrary,  the  equitable 
right  of  the  mortgagee  under  certain  circumstances  to  have  a  re- 
oeifer  of  the  mortgaged  property,  notwithstanding  the  fact  that  at 
law  the  statute  takes  away  all  legal  right  of  the  mortgagee  to  bis 
ejectment,  or  other  action  at  law  by  which  he  can  obtain  possession, 
is  sustained.  So  far  as  the  remedy  by  suit  in  equity  for  the  sale  of 
the  mortgaged  land  is  concerned,  the  statute  provides  expressly 
that  mortgages  shall  be  held  subject  to  the  same  rules  of  foreclosure, 
to  the  same  regulations,  restrictions,  restraints  and  forms,  as  *^  now 
are,  or  hereafter  may  be  prescribed  by  law  in  relation  to  mort- 

There  is  in  this  State  no  method  either  at  law  or  in  equity  by 
which  a  mortgagee  can  be  adjudged  absolute  owner  of  the  mort- 
gaged property ;  in  other  words,  we  have  no  strict  foreclosure. 
His  equitable  remedy  here  is  a  sale  of  the  property  to  pay  his  debt, 
and  his  rights  at  law  are  confined  to  actions  personal  upon  the  debt 
and  the  summary  remedy  under  the  act  to  regulate  the  foreclosure 
of  mortgages  by  the  courts  of  common  law.  This  last  proceeding 
has  been  called  ''  an  anomalous  one  for  which  neither  the  courts  of 
eommon  law  nor  equity  furnish  a  precedent."  It  has  been  held, 
however,  that  after  a  judgment  in  a  common-law  suit  upon  the 
debt,  he  cannot  obtain  another  judgment  under  the  statute,  and  a 
judgment  under  this  statute  is  called  ^'a  judgment  at  law  "  (2  FhL 
184),  and  in  Oeorgia,  as  to  a  similar  statute,  it  has  been  held  that 
although  the  remedy  upon  the  note  in  a  simple  action  at  law  may 
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be  barred,  this  special  remedy  '^  on  the  mortgage,  being  a  sealed 
instrument/'  is  not  barred.    8  Gu.  325. 

If  the  expiration  of  the  time  limited  at  law  as  the  period  within 
which  an  ejectment  might  be  brought  would  in  equity  have  created 
a  presumption  of  payment  of  the  mortgage  debt,  anterior  to  thia 
statute,  a  question  never  passed  upon  in  this  State,  then  upon  the 
abolition  of  the  right  at  law,  in  analogy  to  which  the  court  of  equit; 
created  this  presumption,  it  seems  to  me  as  a  matter  of  course  that 
the  presumption,  so  far  as  it  was  based  upon  the  existence  of  tlie 
rule  at  law,  must  pass  away  with  it. 

In  the  absence  of  the  provision  of  the  statute  fixing  a  limitaUon 
to  this  suit,  and  of  the  section  of  the  statute  (12)  limiting  all 
actions  for  relief  not  expressly  provided  for  in  the  other  sections 
(for  we  think  this  section  [12]  would  otherwise  embrace  this  actioni 
24  How.  285),  then  there  would  be  either  no  rule  of  limitation  in 
analogy  to  which  a  court  of  equity  would  act  or  the  rule  would  be 
the  limitation  upon  the  note.  We  do  not  think,  however,  that 
that  rule  would  be  adopted  as  an  absolute  bar  (these  not  being  cases 
of  concurrent  jurisdiction)  to  the  equitable  remedy,  upon  the 
erroneous  idea  sometimes  announced,  that  the  limitation  of  the 
.  remedy  destroys  the  debt,  but  that  the  expiration  of  the  time  would 
simply  create  a  presumption  of  payment,  that  presumption  being 
of  matter  of  fact  liable  to  be  overthrown  by  proper  evidence.  In 
cases  of  concurrent  jurisdiction,  where  the  statute  bars  the  remedy 
at  law,  there  a  court  of  equity,  acting  not  by  analogy,  bnt  in 
obedience  to  the  statute,  makes  the  limitation  a  bar  to  the  equitable 
remedy  equally  as  effective  and  extensive  as  the  statute  bars  the 
remedy  at  law,  but  in  cases  other  than  those  of  concurrent  jurisdic* 
tion,  such  as  actions  of  ejectment,  writs  of  right  and  re:il  or 
possessory  actions,  and  actions  upon  the  note,  and  a  suit  in  equity 
to  subject  the  land  to  sale,  where  the  jurisdiction  is  not  concurrent, 
the  statutory  limitation  is  adopted  by  analogy,  the  court  of  equity 
conforming  itself  to  the  public  policy,  evidenced  by  the  statute, 
and  adopting  that  period  as  the  time  in  which  payment  and  satis- 
faction is  presumed. 

This  distinction  in  the  matter  of  jurisdiction  is  well  illustrated 
by  the  case  in  the  Supreme  Court  of  the  United  States,  cited  bv 
respondents  here,  as  the  basis  of  their  argument  12  Pet  56,  and 
the  case  of  Cleveland  Ins.  Co.  v.  Reed,  24  How.  287.  The  case  in 
12  Peters  was  a  case  of  concurrent  jurisdiction.     It  was  a  bill  in 
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equity  seeking  partial  relief  against  a  bill  of  exchange,  and  judg- 
ment thereon  asking  an  injunction  tc  restrain  the  collection  of  an 
alleg^  excess  which  entered  into  the  judgment  through  mistake* 
The  Supreme  Gourt  of  the  United  States  as  to  this  case  say:  '^  The 
courts  of  law  and  equity  have  concurrent  jurisdiction,  and  the 
complainants  having  elected  to  resort  to  equity,  which  they  had  the 
right  to  do,  were  as  subject  to  be  barred  by  the  statute  in  the  one 
court  as  in  the  other.  In  such  cases  the  courts  of  equity  act  in 
obedience  to  the  statutes  of  limitation,  from  which  they  are  no 
more  exempt  than  the  courts  of  law.''  Here  all  the  rights  claimed 
arose  out  of  the  bill  of  exchange  and  the  relief  asked  concerned  tho 
damages  occasioned  by  its  non-payment  The  case  in  24  How.  284, 
vas  the  case  of  a  bill  to  enforce  a  lien  secured  by  mortgage,  in 
effect,  so  far  as  this  question  is  concerned,  precisely  this  case.  It 
arose  in  the  District  Gourt  of  the  United  States  for  the  district  of 
Wisconsin.  Under  the  statutes  of  that  State  it  is  provided  that 
where  there  are  concurrent  remedies  at  law  and  in  equity,  the 
remedy  in  equity  is  barred  in  the  same  time  that  the  remedy  at  law 
is  barred.  It  is  further  provided  that  ^*  bills  for  the  relief  in  cases 
of  the  existence  of  a  trust  not  cognizable  by  the  courts  of  common 
law,  and  in  all  other  cases  not  herein  provided  for,  shall  be  filed 
within  ten  years  after  the  cause  thereof  shall  accrue  and  not  after 
that  time."  The  court  held,  upon  bill  filed  for  a  foreclosure  or  sale 
of  mortgaged  property,  that  there  was  no  corresponding  remedy  at 
law,  and  the  bar  of  ten  years  was  applied.  There  being  no  remedy 
at  law  corresponding  to  a  suit  in  equity  to  sell  the  mortgaged  land, 
the  case  of  a  bill  in  equity  looking  to  that  end  does  not  present  a 
case  of  concurrent  jurisdiction,  when  viewed  in  reference  to  the 
action  at  law  sounding  in  damages  alone,  and  resulting  in  a  general 
judgment     See  13  Wis.  274. 

The  Supreme  Gourt  of  the  United  States,  in  the  case  of  Hughes 
T.  Sdwards,  9  Wheat.  498,  speaking  of  the  rule  in  a  State  where 
there  was  no  express  limitation  barring  the  right  to  foreclose  a 
mortgage,  says:  ''In  respect  to  the  mortgagee  who  is  seeking  to 
foreclose  the  equity  of  redemption,  the  general  rule  is,  that  where 
the  mortgagor  has  been  permitted  to  retain  possession,  the  mort- 
gage will,  after  a  length  of  time,  be  presumed  to  have  been  dis- 
charged by  payment  of  the  money  or  a  release,  unless  circumstances 
eaa  be  shown  sufficiently  strong  to  repel  the  presumption."  This 
view  is  entirely  inconsistent  with  the  idea  that  a  bill  to  sell  mort- 
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gaged  laud  presents  a  case  of  concarrent  jarisdiction  to  an  action 
at  law  upon  the  note,  and  it  mast  be  apparent  that  the  case  id  12 
Pet.  56,  has  no  application  here.  Oases  of  concurrent  jurisdiction 
are  fonnd  stated  in  Story's  Eq.  PL,  §  751,  and  the  distinction  is 
welL  stated  in  1  Story's  Eq.,  §  529,  where  it  is  said,  in  cases  where 
the  demand  is  strictly  of  a  legal  nature,  or  might  be  cognizable  at 
law,  courts  of  equity  govern  themselves  by  the  same  limitations  as 
to  entertaining  such  suits  as  are  prescribed  by  the  statute  of  limita- 
tions in  courts  of  common  law.  But  when  the  demand  is  not  of  a 
legal  nature,  but  is  purely  equitable,  or  where  the  bar  of  the  statute 
is  inapplicable,  courts  of  equity  have  another  rule,  founded  some- 
times upon  the  analogies  of  the  law  where  such  analogy  exists,  and 
sometimes  upon  its  own  inherent  doctrine,  not  to  entertain  stale  or 
antiquated  demands.    See,  also,  2  Jones  on  Mortgages,  1192. 

Our  attention  has  been  called  to  that  class  of  decisions  which 
limit  the  suit  in  equity  by  analogy  to  the  limitation  at  law  to  actions 
for  the  recovery  of  real  property.  8  Meto.  8? ;  3  Md.  55  ;  3  Johns. 
Oh.  135;  19  Vt  526;  21  Ark.  385;  32  Miss.  226;  37  id.  585. 

This  plea,  it  will  be  observed,  does  not  set  up  seven  years,  which 
is  the  limitaltion  applicable  to  an  action  for  the  ''recovery  of  real 
property"  in  this  State.  Whether,  therefore,  an  action  of  ejectment 
or  a  legal  right  to  possession  exists  in  the  mortgagee,  under  the 
statute,  at  any  time,  is  not  herein  necessarily  involved  ;  and  the 
cases  in  which  courts  of  equity  limit  the  operation  of  the  equitable 
remedy  by  analogy  to  the  limitation  to  the  legal  remedy  for 
'*  recovery  of  real  property,"  are  not  strictly  applicable  to  this  plea. 

It  is  to  be  remarked,  however,  that  these  cases,  upon  a  strict, 
careful  analysis  of  the  principles  involved,  afford  no  authority  for 
the  view  that  the  equitable  remedy  is  limited  by  analogy  to  the 
limitation  existing  at  law  to  an  action  upon  the  contract  naming 
the  amount  secured  by  the  mortgage  as  contradistinguished  from, 
and  independent  of,  the  contract  embraced  in  the  mortgaga  On  the 
contrary,  it  must  be  admitted  that  the  legal  right  to  possession,  the 
limitation  to  the  remedy  for  the  enforcement  of  which  the  court  of 
equity  adopts  in  such  cases  by  analogy,  arises  out  of,  and  independent 
of,  the  contract  constituting  the  primary  evidence  of  the  debt  in  all 
cases  where  that  contract  is  not  embraced  in  the  mortgage ;  and 
that  it  does  not  arise  from  the  mortgage  itself  as  contradistinguished 
xrom  the  note  or  bond  which  constitutes  the  primary  evidence  of 
the  amount  of  the  debt,  and  the  obligation  of  the  parties. 
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Certainly  the  right  of  poBsession,  resalting  from  a  mortgage  con« 
tncty  does  not  come  from  the  amoant  contracted  to  be  paid  by  the 
promissory  note  which  it  is  given  to  secure,  or  from  the  note. 

These  cases  are  therefore  in  principle  anthority  for  the  proposi- 
tion that  the  limitation  for  tho  equitable  remedy  of  sale  is  not  the 
limitation  to  the  remedy  for  the  recovery  of  the  money  contracted 
to  be  paid  independent  of  the  mortgage ;  for  the  limitation  thus 
established  by  analogy  is  a  limitation  to  the  remedy  for  the  recovery 
of  the  possession^  tho  right  to  which  inured  under  the  mortgage, 
tod  not  from  the  contract  to  pay  the  money. 

Again,  if  the  doctrine  of  these  cases  is  correct,  and  this  limitation 
to  the  remedy  for  the  recovery  of  possession  is  the  only  rule  con* 
trolling,  then  it  follows  in  this  State,  where  the  mortgagee  has  no 
right  to  possession  as  to  which  a  limitation  to  a  remedy  for  the 
nooTeiy  of  which  can  exist,  that  there  is  no  limitation,  and  we 
are  left,  as  a  court  of  equity,  to  be  controlled  only  by  some 
other  rule. 

Again,  these  cases  in  principle  are  authorities  against  the  view 
that  the  equitable  remedy  to  foreclose  a  mortgage  is  barred  because 
it  18  an  incident  of  the  debt  in  the  sense  that  when  the  debt  is  not 
recoverable  at  law  payment  in  equity  is  not  to  be  enforced,  for  they 
hold  that  tho  limitation  arises  from  no  such  incidental  relation, 
and  involve  a  clear  distinction  between  the  debt  and  the  remedy  to 
enforce  the  debt  outside  of  the  mortgage,  permitting  the  remedy  at 
law  upon  the  contract  outside  of  the  mortgage  to  be  Inoperative, 
because  limited  by  lapse  of  time,  and  yet  authorizing  a  remedy  by 
foreclosure  and  sale  under  the  mortgage. 

Our  attention  has  been  called  also  to  that  class  of  cases  ''holding 
m  specific  terms  that  the  statutory  period  for  the  recovery  on  the 
note  having  expired,  there  can  be  no  foreclosure  of  the  mortgage.'' 
12  Tex.  427;  22  id.  561;  Schmucker  v.  Siberi,  18  Eans.  104;  s.  c,  26 
Am.  Bep.  765;  18  OaL  482;  2  Neb.  20. 

The  Supreme  Court  of  Texas  bases  its  conclusion  to  this  effect 
upon  the  view  that  in  equity  the  right  of  the  mortgagor  is  superior 
to  that  of  the  mortgagee ;  that  the  mortgage  is  an  incident  of  the 
debt ;  that  the  statute  bars  the  debt ;  the  abolition  of  the  distinction 
between  suits  in  equity  and  actions  at  law,  and  that  it  was  never 
intended  that  the  mortgagee  should  recover  in  ejectment.  The 
principal  ground  upon  which  the  conclusion  is  based  is  that  the 
debt  is  gone  when  the  remedy  for  it:  collection  is  barred.  This  is 
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error  which  that  court  has  itself  recognized  in  another  case  (3S 
Tex.  745),  where  it  is  properly  held  that  ''the  limitation  laws  of 
the  State  of  Texas  affect  the  remedy  only. 

This  is  the  doctrine  announced  by  Lord  Eldon  and  repeated  by 
Chief  Justice  Marshall.  In  the  case  of  Spears  y.  ffartiy,  3  Esp.  81, 
Lord  Eldon,  speaking  of  the  operation  of  the  statute  of  limitations* 
says :  ''  The  debt  was  not  discharged,  it  was  tho  remedy  only  f 
and  Chief  Justice  Marshall,  in  the  case  of  Sturges  v.  Oroumtfi' 
shield,  4  Wheat.  122,  says:  ''Statutes  of  limitations  relate  to  the 
remedies  which  are  furnished  in  the  courts."  See,  also,  9  How.  407. 

The  statute  of  limitations  of  California,  while  in  some  respects 
it  is  similar  to  the  statute  of  this  State,  makes  no  distinction  in  the 
limitation  to  actions  founded  upon  instruments  of  writing  under 
seal,  and  the  limitation  to  actions  founded  upon  instruments  of 
writing  not  under  seal.  This  is  also  true  of  the  statute  of  Nebraskst. 
the  limitation  there  is  to  actions  upon  "a  specialty  or  any  agree* 
ment,  contractor  promise  in  writing."  In  Kansas,  the  limitation 
is  to  an  action  upon  a  specialty  or  any  agreement^  contract  or  promise 
in  writing,  and  tho  Supreme  Court  of  that  State,  when  attention 
was  called  to  those  English  and  American  cases  differing  from  the 
conclusions  reached  by  it  as  to  the  operation  of  the  statute  of  Iim« 
itations,  says  that  "  in  England  and  the  States  referred  to  a  limita- 
tion different  from  that  prescribed  for  simple  contracts  in  writing 
was  prescribed  for  specialties."    2  Eans.  390. 

We  find  opposed  to  the  conclusions  reached  in  these  cases  in  the 
Supreme  Courts  of  Texas,  Kansas  and  California,  decisions  in  Maine,. 
65  Me.  199;  26  id.  330;  in  Vermont,  25  Yt  324;  in  Massachusetts, 
19  Pick.  535;  8  Mete.  24 ;  4  Cush.  487  ;  8  Allen,  278;  in  Maryland, 
4  Md.  Ch.  262;  1  Bland  Ch.  282;  in  Michigan,  11  Mich.  265;  in 
Connecticut,  11  Conn.  160;  in  Wisconsin,  20  Wis.  680;  in  GreorgiSr 
8  Ga.  326 ;  in  Alabama,  1  Ala.  742 ;  in  Mississippi,  2  S.  &  M.  697 ; 
37  Miss.  585;  32  id.  212;  in  Missouri,  61  Mo.  50;  in  Nevada,  1  Nef. 
621;  2  id.  265  ;  9  id.  208  ;  in  Ohio,  11  Ohio  St.  46  ;  in  New  York, 
7  Pai.  465,  and  in  Oregon,  5  Oreg.  130. 

The  case  of  Dearman  v.  Wyche^  9  Sim.  572,  which  has  been  called 
to  our  attention,  presents  the  case  of  a  plea  of  the  statute  of  lim- 
itations  under  3  and  4  Will.  4,  ch.  27,  §  40.  The  language  of  that 
statute  is  essentially  different  from  the  limitation  prescribed  in  oar 
statute,  and  I  am  unable  to  see  its  application  to  the  case  at  bar 
The  law  before  this  statute  (ch,  27)  is  stated  in  2  Hare,  841,  to  have 
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''enabled  a  creditor  to  enforce  a  lien  where  his  debt  as  against  the- 
pel^n  is  barred  b;  the  statute  of  limitations." 

Entertaining  these  views,  we  think  there  was  error  in  the  action 
of  the  oourty  sustaining  the  plea  of  the  statute  in  this  case. 

The  decree  is  reyersed  and  the  case  will  be  remanded  for  further 
prooeedingB.  Decree  reversed. 


SOUTHBBV  EXPBBSS  OOMPAKT  Y.  YaK  MbISB. 

a7Fla.788D 

Oarri&r — eoBpreee  company — delioeryto  wrong  penon, 

Ofeo  forged  a  telegram  in  the  name  of  another  person,  requesting  a  National 
bank  to  forward  to  Qahiesyille,  Florida,  $500  to  such  other  person.  Upon 
the  telegram  being  received,  the  agent  of  such  other  person  gave  his  note- 
far  the  money  (wliich  was  sabsequently  paid),  and  the  bank  forwarded  the 
mooej  as  desired  by  express.  The  express  company  delivered  it  to  th» 
sender  of  the  telegram.  The  agent  making  the  delivery  knew  that  the  party 
was  a  stranger  who  had  jast  arrived  in  town.  The  innkeeper  with  whom 
the  stranger  lodged  called  with  the  stranger  for  the  package  and  treated 
him  ss  the  party  to  whom  it  was  addressed,  bat  there  was  no  identification 
or  leqaest  by  the  agent  for  an  identification.  Held,  that  while  the  inn. 
keeper  may  haTe  been  known  to  the  agent  as  worthy  of  trust  and  confidence, 
the  company  was  liable  for  the  loss  occasioned  by  the  delivery  to  the  wrong 
pemn.* 

ACTION  to  recover  moneys  wrongfully  delivered.    The  opinion 
states  the  case.    The  plaintiff  had  judgment  below. 

T,  F,  King,  for  appellant. 

IL  Pmwich  Taylor,  for  appellee. 

WasTOOTTy  J.  [Omitting  other  matters.]  We  will  examine  thi» 
ease  upon  the  evidence  and  instructions.     What  is  the  case  ? 

A  person,  not  Doctor  Samuel  Van  Meter,  sends  from  Jackson- 
ville, Florida,  a  telegram  in  the  doctor's  name  to  the  National  Bank 

*T\d  nine  effect,  BouMtont  etc,  By.  Co.  ▼.  Adama  (40  Tez.  748),  30  Am.  Bep»  116. 
Cbmpan  WetUm  Unkm  TA.  Go.  ▼.  Jfoyer  (81  Ala.  158),  8Si  Am.  Rep.  1. 
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of  Charleston,   Illinois,  about  the  first  of  March,  A.  D.  1879,  re- 
<|ue8ting  the  bank  to  send  $500  by  express,  care  of  the  Arlington 
Hotel,  Oainesville,  Florida.     The  telegram  was  exhibited  to  John 
Van  Meter,  a  son  of  the  doctor,  his  agent  at  Charleston,  who  exe- 
•cated  a  note  for  $500  (which  was  subsequently  paid  by  Dr.  Van 
Meter)  and  directed  the  bank  to  send  the  money.     The  money  was 
placed  in  an  express  envelope,  sealed  with  the  seal  of  the  bank  and 
^dressed  to  Dr.  S.,  or  Dr.  Samuel  Van  Meter,  Gainesville,  Florida, 
•at  the  Arlington  Hotel  or  House,  and  the  package  delivered  to  the 
American  Express  Company  at  Charleston,  Illinois,  for  transmission 
to  Gainesville,  Florida,  the  point  of  destination.     As  ono  and  last 
of  the  express  companies  on  the  line,  the  Southern  Express  Com- 
pany received  the  package  for  transportation  and  delivery.    This 
oompany  received  the  package  and  delivered  it  to  a  party  other 
than  Dr.  Samuel  Van  Meter,  who  (Dr.  V.)  subsequently,  after  its 
delivery  to  the  wrong  person,  demanded  the  package  of  the  agent 
of  the  express  company,  who  could  not  and  did  not  deliver  it 
[Omitting  a  detailed  statement  of  conflicting  testimony.] 
Thus  stating  the  case,  and  reciting  the  evidence,  so  far  as  there 
is  any  conflict,  the  only  question  is,  does  the  evidence  disclose  a 
performance  of  its  duty  by  the  Southern  Express  Company  ?    It 
^appears  that  it  transported  the  package  to  its  place  of  destination, 
but  that  it  delivered  it  to  a  person  not  its  owner,  and  not  the  person 
to  whom  it  was  addressed.    The  only  question  in  the  case  was 
whether  there  was  that  care  exercised  in  tho  matter  of  identification 
4ind  delivery  here  which  the  law  requires.    Even  accepting  the 
testimony  of  the  agent  of  the  express  company,  there  was  not  such 
oare  exercised  here  as  the  law  requires.     It  is  shown  that  the  agent 
•expected  the  party  to  whom  the  package  was  addressed  to  arrive 
from  another  place;  that  he  was  not  a  resident  of  the  town  at  which 
the  package  was  to  be  delivered  ;  that  the  agent  did  not  know  him. 
This  agent  meets  the  party  assuming  to  be  the  person  to  whom  the 
package  is  addressed  at  the  train  at  the  depot     While  there  the 
proprietor  of  a  hotel,  other  than  that  at  or  to  the  care  of  which  the 
package  was  directed,  asks  him  if  he  had  a  package   for   Doctor 
Samuel  Van  Meter,  and  upon  his  replying  in  the  affirmative,  the 
hotel-keeper  says  he  is  here  now.     Upon  being  asked  to  bring  the 
package  to  the  hotel,  the  agent  declines  so  to  do ;  not  for  want  of 
identification,  but  because  he  would  have  no  time.    The  agent  tells 
the  hotel-keeper  that  if  he  would  bring  Dr.  V.  to  his  office  he  would 
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deliTer  the  package.  When  the  party  comes  to  the  office  to  get  the 
package,  the  agent  delivers  it  without  any  farther  identification  than 
that  the  person  who  accompanies  him,  a  hotel-keeper,  known  to  the- 
agent  as  a  reliable  person,  with  whom  the  stranger  is  stopping, 
treats  the  stranger  as  Dr.  Van  Meter,  the  hotel-keeper  not  stating 
that  he  knew  the  stranger  to  be  the  i)erson  he  represented  himself 
to  be,  and  without  any  identification  at  all.  Had  the  agent  asked 
the  hotel-keeper  whether  he  knew  this  party  to  be  the  person  h& 
represented  himself  to  be,  and  how  he  knew  him,  the  agent  would 
ha?e  been  at  once  informed  of  the  extent  of  the  hotel- keeper'a 
knowledge,  and  that  was  that  he  only  knew  that  the  man  so  repre- 
sented himself*  The  express  company  was  a  bailee  of  the  property, 
under  an  obligation  to  deliver  to  the  rightful  owner,  and  its  delivery^ 
to  a  stranger,  not  the  rightful  owner,  cannot  be  justified  upon  the* 
ground  that  a  keeper  of  a  hotel  at  the  point  of  destination,  known 
to  the  agent,  and  in  whom  he  has  confidence,  simply  treated  the- 
party  as  the  person  entitled  to  delivery,  the  agent  at  the  same  time- 
knowing  the  iMtrty  to  whom  he  delivered  the  package  was  a  stranger 
who  had  just  arrived  in  the  town. 

This  being  the  first  case  of  this  character  in  this  State,  we  do  not 
deem  an  examination  of  the  instructions  given  in  this  case  either 
improper  or  inappropriate.     They  were  each  excepted  to. 

[Omitting  an  unimportant  matter.] 

The  next  instruction  was  in  substance  that  the  express  company,, 
without  reference  to  the  party  who  may  have  ordered  the  money 
sent,  or  who  may  have  telegraphed  for  it,  was  bound  to  deliver  it  to* 
the  pluntiff  if  it  was  sent  to  him  and  he  was  the  owner.  This  in- 
struction, viewed  in  reference  to  the  testimony,  is  nothing  more- 
than  that  a  forged  telegram  is  no  excuse  for  the  delivery  to  a  party 
not  the  owner,  and  to  whom  it  was  the  contract  of  the  carrier 
to  deliver  it 

Notwithstanding  the  forged  telegram,  this  carrier,  in  making  a 
personal  delivery,  was  bound  by  law  to  deliver  to  the  person  to 
whom  the  package  was  addressed,  he  being  its  true  owner.  Am. 
Bz.  Oo.  V.  Fletcher,  25  Ind.  492;  29  id.  27.  An  express  company^ 
belongs  to  that  class  of  carriers  who  undertake  to  make  a  personal 
delivery  of  the  goods  to  the  consignee,  and  it  is  held  to  great  strict* 
ness  in  the  performance  of  this  duty.  It  is  tlie  settled  doctrine  of 
England  and  of  this  country  that  there  must  be  an  actual  delivery 
to  the  proper  person  at  his  residence  or  place  of  business,  to  his 
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unrnber,  or  to  the  party  in  whose  care  addressed,  and  in  no  other 
way  can  the  carrier  discharge  his  responsibility,  except  by  proving 
that' he  has  performed  such  engagement,  or  has  been  excused  from 
the  performance  of  it,  or  been  prevented  by  the  act  of  God,  or  a 
public  enemy.  5  B.  &  Aid.  52 ;  3  Bred.  &  Bing.  177;  2  Kent  Com. 
604;  23  111.  201 ;  T  Wis.  1 ;  99  Mass.  259  ;  113  id.  280;  45  N.  T. 
13;  50  Ala.  350;  72  Penn  St.  274.  A  modification  of  the  rale  as 
to  personal  deliyery  is  sometimes  sustained  upon  the  ground  of 
<SQstom  or  usage,  but  nothing  of  that  kind  enters  into  this  case. 

The  third  instruction  is  to  the  effect  that  the  company  here  was 
bound  to  deliver  unless  prevented  by  the  act  of  Ood  or  the  public 
•enemy  ;  that  no  act  that  is  done  by  human  agency  will  excuse  it 
from  so  doing ;  that  the  carrier  is  bound  under  the  law  to  deliver 
to  the  proper  person,  and  that  a  delivery  by  mistake  to  the  wrong 
person  does  not  excuse.  This  is  the  general  rule.  The  fourth  in- 
struction is  in  principle  embraced  in  the  others,  and  we  see  no 
necessity  for  its  extended  examination. 

The  fifth  and  last  instruction  is  substantially  that  the  address 
upon  a  package  deliyered  to  a  common  carrier,  is  of  the  veiy 
essence  of  the  contract  between  the  carrier  and  the  sender  of  the 
package  and  of  the  person  to  whom  it  is  sent,  and  if  the  carrier 
delivers  the  package  to  any  other  point,  or  to  any  other  person  than 
at  the  exact  point,  or  to  the  identical  person  to  whom  the  package 
is  addressed,  the  carrier  is  liable  for  any  loss  sustained. 

Goods  thus  forwarded  by  express  must  be  delivered  in  accord- 
•ance  with  the  directions  upon  the  package  containing  them,  and 
in  this  view  this  direction  may  be  regarded  as  a  part  of  the  con- 
tract. This  is  the  general  rule  applicable  to  this  case*  55  Barb. 
443 ;  45  N.T.  13;  49  id.  442;  5  Duer,  56. 

Judgment  affirmed. 


Wilson-  y.  Sparkkav. 

07  FlA.  sn.) 

Jwrit^Ueticn  —  UmUnfemowd  —  fa/ararf. 

A  eoart  haTfaig  Jailsdietlon  only  of  actions  where  the  amoimt  la  ouulwfWiy 
does  not  ezeeed  $800,  has  no  Jarlsdicdon  of  an  action  OA  a  note  for  |800aiii 
Interest,  alleged  to  be  wholly  dae. 
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ILL  to  restrain  collection  of  a  judgment.     The  facts  are  stated 
in  the  opinion.     The  complainant  bad  judgment  below. 


Thrasher,  Davis  it  Hamptoti,  for  appellants. 

IL  F.  Taylor,  for  appellee. 

Sakdall,  C.  J.  This  was  a  bill  in  equity  filed  by  appellee  for 
the  parpose  of  enjoining  defendants,  appellants,  from  executing  a 
judgment  against  one  Pardee,  by  levying  upon  land  formerly  owned 
by  Pardee  and  now  owned  by  appellee. 

The  judgment  was  rendered  in  the  County  Court  of  Alachua 
comity,  while  that  court  had  jurisdiction  in  ''civil  cases  where  the 
amount  in  oontroyersy  does  not  exceed  1300.''  The  language  quoted 
is  from  section  11,  article  VI,  of  the  Constitution  of  1868. 

The  judgment  was  rendered  in  the  County  Court  for  $334  dam- 
ages and  $10.04  costs.  The  declaration  in  the  case  was  upon  a  note 
for  $300,  dated  April  8, 1868,  payable  December  15,  1868,  with  in- 
terest at  eight  per  cent,  upon  which  no  payments  or  credits  were 
made,  and  the  amount  claimed  was  $300  and  interest  Declaration 
filed  in  July,  1869,  and  judgment  was  entered  in  September. 

It  was  decreed  by  the  Circuit  Court  that  the  execution  be  en- 
joined as  against  the  property  of  the  complainant  upon  the  ground 
that  the  County  Court  had  no  jurisdiction  of  the  cause  of  action, 
and  that  the  judgment  was  null  and  void.  The  language  of  the 
Constitution  was  that  ''the  County  Court  shall  havo  jurisdiction 
of  all  misdemeanors  and  all  civil  cases  where  the  amount  in  con- 
troversy does  not  exceed  three  hundred  dollars." 

It  is  claimed  by  appellants  that  because  the  note  or  contract  sued 
on  was  for  $300,  exclusive  of  interest,  the  amount  in  controversy 
was  only  $300.  The  rule  controlling  the  jurisdiction  of  the  County 
Court  was,  that  if  by  the  terms  of  the  contract  sued  on  the 
amount  actually  due  was  in  excess  of  $300,  the  court  had  no  juris- 
diction of  the  cause  of  action.  Here  the  sum  due  by  the  express 
terms  of  the  note  was  over  $300  at  the  time  suit  was  commenced. 
The  declaration  shows  this,  and  claims  the  amount  due  for  princi- 
pal and  interest  This  was  alleged  to  be  the  amount  unpaid  and 
payable,  and  is  therefore  the  amount  involved  in  controversy. 

Appellants  cite  several  cases  as  authority  for  the  position  that 
the  principal  of  a  note,  exclusive  of  the  interest,  determines  the 
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''amoant  in  controversy/'  and  wo  examine  them  seriatim.  Hedge- 
cock  Y.  Davis,  64  N.  G.  650|  was  a  suit  upon  a  note  of  $200  before 
a  justice  of  the  peace,  who  had  jurisdiction  of  ''  actions  founded  on 
conti-acts  wherein  the  sum  demanded  shall  not  exceed  1200/'  accord- 
ing to  the  State  Constitution.  The  court  held  that  the  value  of 
the  note  was  not  the  criterion,  but  the  sum  mentioned  in  the  con- 
tract ;  interest  being  a  mere  legal  incident,  and  was  no  part  of  tha 
note.  (We  conclude  that  the  noto  did  not  in  terms  bear  interest, 
but  was  only  a  promise  to  pay  the  principal) 

A  statute  of  North  Carolina  also  expressly  excluded  interest 
upon  contracts  in  determining  the  jurisdiction,  and  authorized  the 
remission  of  any  sum  over  $200  so  as  to  save  the  jurisdiction.  This 
legislative  action  is  sustained  by  that  court  as  a  legislative  deter- 
mination of  the  proper  construction  of  the  Constitution. 

In  Fisher  v.  Hall,  1  Ark.  275,  it  was  held  that  the  Circuit  Gout 
had  not  jurisdiction  of  an  action  of  covenant  upon  a  bond  for  $100, 
notwithstanding  interest  had  accrued,  the  jurisdiction  given  being 
confined  to  cases  in  which  '^  the  sum  in  controversy  is  over  $100.'' 
This  is  put  upon  the  ground  that  ''it  is  the  amount  or  character 
of  the  contract,  and  not  interest,  that  enters  into  the  controversy.''^ 
This  is,  in  our  view,  a  more  consistent  theory  than  that  adopted  in 
the  North  Carolina  case.  The  case  does  not  show  that  interest  was 
expressly  contracted  for  by  the  bond  in  suit 

In  the  Texas  case,  Clarh  v.  Broton,  48  Tex.  212,  the  question  iu 
issue  here  is  not  involved.  The  Constitution  of  Texas  gave  juris- 
diction to  justices  of  the  peace  where  the  '' amount  in  controversy, 
exclusive  of  interest,"  was  $200  or  less,  and  the  only  question  was 
whether  more  than  $200  was  due  of  the  principal. 

In  Jackson  v.  Whitfield^  51  Miss.  202,  it  was  held  that  the  prin- 
cipal sum  was  the  guide  in  determining  the  jurisdiction  of  justices' 
courts  in  a  case  where  interest  was  not  a  part  of  the  contract,  and 
attached  only  as  damages  by  operation  of  law;  and  the  constitu- 
tional provision  is  cited  that  **  the  principal  of  the  amount  in  con- 
troversy" shall  determine  the  jurisdiction,  and  the  decision  was 
put  upon  this  ground. 

The  court  in  48  Iowa,  652,  held  expressly  that  where  the  action 
involved  an  amount  beyond  the  jurisdiction  of  a  justice  of  the 
peace,  he  was  ousted  of  jurisdiction  and  could  not  give  judgment 
for  a  sum  within  it. 

In  Pennsvlvania,  Peter  v.  Schlosser^  81  Penn.  St.  439.  a  iustice 
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of  the  peace  has  jurisdiction,  '-.in  cases  where  the  sum  demanded  is 
not  above  (100."  The  court  holds  that  where  the  items  of  the 
p1iuQtiS*s  claim  amounted  to  $137^  and  it  was  reduced  by  payments 
to  less  than  $100^  the  justice  of  the  peace  had  jurisdiction  ;  but  it 
was  not  obtained  by  giving  credits  for  an  independent  account  as 
an  offset  The  application  of  this  case  to  the  one  at  bar  is  not  ob*- 
vioQs.  The  foregoing  are  all  the  cases  cited  by  appellants.  None 
of  the  cases  cited  by  them  seekn  to  be  in  point  except  the  Arkansas 
decision ;  and  in  that  it  does  hot  appear  that  the  obligation  sued 
npon  bore  interest,  except  by  operation  of  law  in  the  nature  of 
damages,  which  was  not  embraced  in  the  terms  of  the  bond.  In  a 
later  action  before  a  justice  of  the  peace  in  Arkansas,  upon  a  bond 
for  the  payment.of  nlnety^iire  dollars  and  interest,  and  at  the.  time 
suit  was  brought  the  amount  due  was  over  $100,' it  was  held,  un- 
der an  act  conferring  jurisdiction  in  cases  where '  the  amount 
claimed  did  not  exceed  that  sum,  that  the  justice  did  not  have 
jorisdiction,  and  a  judgment  in  such  case  was  void  and  furnished 
no  protection  to  the  party  or  officer  executing  it.  The  court  says 
that  the  covenant  sued  on  as  well  as  the  judgment  conclusively 
show  that  the  amount  claimed  did  exceed  $100.  Howell  v.  Milliganf 
13  Ark.  40.  And  in  Hempstead  v.  Collins,  6  id.  533,  it  was  held 
that  where  the  entire  account  of  the  plaintiff  was  $260,  and  credits 
verc  given  so  that  the  balance  due  was  about  sixty  dollars,  this  bal* 
:i&ce  was  *' the  amount  in  controversy,"  thus  showing  that  the 
Amount  actually  due  was  deemed  by  the  court  the  amount  in  con« 
troversy,  instead  of  the  amount  of  the  plaintiffs  entire  account 

In  Illinois  it  was  held  that  an  action  might  be  maintained  before 
d  justice  of  the  peace  upon  a  note  for  $100,  if  no  interest  was 
claimed.  2  HI.  594;  7  id.  389.  In  45  Penn.  St  235,  the  same  rul- 
ing was  made,  the  court  holding  that  the  interest  might  be  waived, 
where  interest  would  swell  the  amount  to  over  $100.  In  South 
Carolina  where  a  justice  gave  judgment  for  an  amount  exceeding 
twenty  dollars,  the  excess  being  interest,  it  was  set  aside  as  uncon- 
stitutional. 2  Brev.  41 ;  id.  399.  In  Simpson  v.  McMiUon,  1  Nott 
&  McC.  192,  the  court  held  that  the  interest  was  as  much  a  part  of 
the  contract  as  the  principal  of  a  note,  whether  by  express  stipula- 
tion or  by  the  effect  of  the  contract,  and  that  the  demand  includ- 
ing interest  exceeding  the  limit  of  jurisdiction,  the  justice  could 
not  render  judgment  The  Court  for  the  Correction  of  Errors  in 
New  York,  {Lakev.  Eddy,  15  Wend.),  held  that  where  interest  was 
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fltipalated  in  a  bond,  it  was  as  mnch  a  part  of  the  obligation  «od 
demand  as  the  principal. 

After  searching  ail  the  authorities  at  hand  we  find  no  case  in 
which,  where  the  jurisdiction  is  limited  to  a  certain  '^amount  in 
controYersj,''  such  amount  is  determined  by  the  amount  of  prin« 
cipal  of  a  note  or  bond  in  terms  bearing  interest,  unless  such  deter- 
mination is  founded  upon  express  provisions  of  a  constitution  or 
statute.  On  the  contrary,  the  general  rule  is  determined  to  be  tiial 
the  amount  actually  due  and  for  which  judgment  is  demanded  is 
the  proper  test  in  determining  the  limit  of  jurisdiction. 

In  this  case  the  declaration,  the  evidence  and  the  judgment  of 
the  Oounty  Oourt  prove  that  the  amount  in  controversy  was  oier 
t300,  and  the  only  conclusion  is  that  the  court  had  no  jnrisdiotioii, 
and  its  judgment  was  void* 

The  decree  is  affirmed. 

IhcreeaffirtMd. 
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An  loiolTBnt  fsther  may  emancipate  his  minor  child,  even  ae  agaloal  Irif 
CKdlton,  and  although  the  child  remains  at  home  and  \m  hived  bj  the 
fUher.    (BeenaU,  p.  lit.) 

CLAIM  of  property  levied  on  by  a  jadgment  creditor  of  the  father 
of  the  plaintiff.    The  opinion  states  the  foots.     The  plaintiff 
iisd  judgment  below, 

Winn  Jt  Simmons,  for  plaintiff  in  error. 
JTe  X.  HutchinSf  for  defendant 

Blscklbt^  J.  The  record  discloses  that  the  daughter  was  a 
minor^  bat  does  not  giye  her  exact  age.  It  shows  that  the  father 
and  daughter  made  a  coDtract  in  the  commencement  of  the  year 
1876,  by  which  it  was  agreed  that  she  was  to  receiye  for  her  labor 
in  the  crop  of  that  year  all  the  cotton  that  might  be  produced ;  that 
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she  worked  on  the  father's  farm  with  him  and  helped  to  cultivate 
it ;  that  the  area  planted  in  corn  was  thirteen  or  fourteen  acres,  and 
that  planted  in  cotton  was  five  acres  ;  that  two  bales  of  cotton  were 
produced  ;  thut  one  of  these  was  sold  by  him^  the  proceeds  of  which 
he  kept,  and  the  other  was  levied  upon  by  virtue  of  a  judgment 
against  him,  rendered  in  the  preyious  year,  that  is,  the  3'ear  1875; 
that  on  the  faith  of  her  contract  with  her  father,  she  opened  an  ac- 
count with  a  merchant,  and  from  time  to  time,  between  January  and 
October,  purchased  supplies  and  merchandise,  some  for  herself  and 
some  for  tlie  family,  expecting  and  promising  to  make  payment  oat 
of  the  cotton  or  its  proceeds ;  that  if  the  cotton  should  be  sold  away 
from  her  this  debt  would  be  left  unpaid  and  unprovided  for ;  tha't 
the  contract  between  her  and  her  father  was  brought  about  by  a 
threat  on  her  part  to  leave  him,  as  the  other  children  had  done; 
and  that  to  the  bale  of  cotton  levied  upon  as  above  mentioned  she 
interposed  her  claim,  which  claim  was  decided  by  the  presiding 
justice  of  the  peace  in  her  favor. 

1.  In  section  1792,  the  Code  declares,  ^' until  majority,  the  child 
remains  under  the  control  of  the  father,  who  is  entitled  to  his 
services  and  the  proceeds  of  his  labor/*  The  same  section  provides 
that  this  parental  power  is  lost,  ''by  his  consent  to  tho  child's  re- 
ceiving the  proceeds  of  his  own  labor,  which  consent  shall  be  re- 
vocable at  any  time."  Other  modes  of  losing  it  are  enumerated, 
but  they  are  irrelevant.  In  his  excellent  work  on  Master  and  Servant^ 
§  25,  Mr.  Wood  says :  ''It  seems  that  emancipation  may  bo  implied 
even  when  the  minor  resides  at  home  and  works  for  his  father,  from  a 
promise  on  the  part  of  the  father  to  pay  him  for  his  services  during 
his  minority,  so  that  the  minor  may  maintain  an  action  against  the 
father  even  for  such  services."  Hall  v.  Hall,  44  N.  H.  293;  Jenny  v. 
-4Wen,12Mass.377;  15Eng.211.  No  doubt  the  agreement  would  have 
to  be  clearly  established.  64  Penn.  St  480.  As  to  tho  rights  of  the 
father's  creditors  they  would  seem  to  be  no  moi*o  absolute  over  the 
prospective  labor  of  the  child  than  over  that  of  the  father  himselt 
Certainly  a  debtor  may  work  gratuitously  for  whom  he  pleases,  and 
his  creditor  cannot  oblige  him  to  exact  wages.  While  a  debtor  can- 
not givo  away  his  property  to  tho  prejudice  of  his  creditors,  he 
may  give  away  his  labor.  So,  too,  may  he  give  away  his  minor 
child's  labor,  either  to  the  child  itself  or  to  another.  A  father  ^* 
not  bound  to  claim  the  earnings  of  his  child,  and  appropriate 
them  to  his  creditors.    3  Casey,  220.     Of  course,  he  cannot  take 
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the  earnings  in  fact,  and  cover  them  up  against  the  claim  of  his 
creditors  by  a  mere  colorable  arrangement  with  the  child.  But  it 
is  not  apparent  why  a  bona  fide  hiring  of  the  child  by  him  before 
the  labor  is  performed  is  not  as  valid  a  mode  of  waiving  parental 
right  as  any  other.  The  good  faith  of  the  transaction  is  open  to 
scrutiny^  and  is  for  decision  by  the  tribanal  trying  the  fact.  A 
reasonable  part  of  the  prospective  crop,  in  a  fair  and  honest  con- 
iiact,  may  be  promised  the  child  at  the  time  of  the  hiring,  as 
compensation  ;  and  such  par.t,  when  it  comes  into  existence,  will 
be  the  property  of  'the  child,  and  not  liable  to  seizure  to  satisfy  the 
father's  debts.  In  the  present  case,  the  judgment  was  older  than 
the  contract  of  hiring,  but  as  the  hiring  took  place  before  the  crop 
was  planted,  and  therefore  before  the  judgment  lien  could  attach, 
aud  as  there  is  no  certainty  that  but  for  the  contract  and  the  labor 
done  in  pursuance  of  it,  the  cotton  levied  upon  would  ever  have 
been  produced,  we  think  the  date  of  the  judgment  makes  no 
difference.  When  a  laborer  hired  to  plant  and  cultivate  a  crop  is  to 
receive  a  definite  part  of  the  crop  as  wages,  as  all  the  cotton,  or  all 
the  com,  the  hirer  never  has  any  real,  substantial  ownership  of 
such  part  as  against  the  laborer,  provided  the  contract  of  labor  is 
folly  and  faithfully  performed.  Grant  that  the  father  could  have 
defeated  the  daughter's  right  by  revoking  his  consent  as  given  in 
the  eontmct  of  hiring,  still,  he  did  not  in  point  of  fact  revoke  his 
consent  as  to  the  one  bale  levied  upon,  if  he  did  as  to  the  other. 
His  creditor  could' not  revoke  for  him,  and  without  revocation  the 
daughter's  would  be  and  remain  the  superior  right 

2.  Fraud,  indeed,  would  break  up  the  daughter's  title,  but  the 
magistrate,  we  may  assume,  found  no  fraud  ;  and  the  evidence  is 
not  such  as  to  force  him  to  find  fraud. 

Judjment  affirmed. 


HonBT  TBB  BBPOKTSB.F-  A  fftlber  may,  by  agreement  with  his  minor  child,  relinquidi 
fothediild  the  right  he  has  to  liis  senrices  and  earnings,  and  he  will  afterward  have  no 
fflglit  to  daim  his  wages  from  his  employers,  but  the  child  may  claim  and  reooTer  them  in 
hisoirn  name  for  his  own  benefit.  HaU  ▼.  HoIZ,  44  N.  H.  298 ;  Jtnnem ▼.  Hmerton^  16 Id. 
^;  Jemiir  ▼.  JJden,  IS  Mass,  875 ;  WUhington  v.  NighUngale,  15  id.  S74;  Cbrey  ▼.  Corey, 
nPfek.  80;  Wood  ▼.  Corcoran,  1  AUen,  406 ;  Chaite  ▼.  EOcina,  8  Vt.  290 ;  CKam  ▼.  Smith,  6 
id.  808;  MorU  ▼.  Wetton,  6  Conn.  647 ;  Whiting  v.  EarU,  8  BIch.  201;  8tae9  ▼.  GmnviUe, 
4CMi.  46B;  Jeimtam  ▼.  Orao€»,%  Blackf.  440;  BwrUngame  ▼.  Bwiingamo,  7  Cow.  98; 
Monaghan  ▼.  School  DigL,  88  Wis.  100 ;  Luckman  ▼.  TTood,  85  Gsl.  147 ;  Boynton  v  Clay, 
88 1I«L  888;  Fanrdl  ▼.  Iturrdl,  8  Boost.  083. 

iBiaaeipatioii  gives  the  child  the  lii^t  to  his  own  wages,  his  own  ttmeii  and  the  oontral 
^MsownperaoD,  and  discharges  the  parent  from  obligation  to  support  unless  tlia  ehOi 
unable  to  support  himself. 
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Bmanoipalioii  maybe  in  writing  or  by  parol,  at  any  timo  durimr  vdnaritji  fbrttia 
whole  minority  or  a  ahorter  term ;  grataitoua  or  for  a  Taluable  conalderatioti.  U  requlTM 
the  chUd'8  assent.  If  gratuitous  and  by  parol,  it  is  reT(4cable  untQ  acted  on.  AlAoUw, 
Convene,  4  Allen,  586.  The  court  said:  **  As  it  may  be  held  by  gift  or  Uoenae,  wlthoat  any 
consideration,  there  is  no  reason  why  the  gift,  when  accepted,  should  be  any  mora  retoca* 
ble  without  the  consent  of  the  devisee,  than  other  gifts.  But  a  gift  is  not  MnHii^  on  the 
donor  until  accepted;  and  the  acceptance  of  a  gift  of  this  character  must  be  by  actingnpoa 
It.  Until  It  Is  acted  upon,  it  must,  from  the  nature  of  the  case,  be  revocable.**  In  Cham^* 
EOciiUt  S  Vt.  00,  the  court  said:  **  Possibly  the  father  might  reassert  the  right  over  the  son, 
and  control  his  earnings  during  his  minority.  The  son  may  so  conduct  that  It  would  be  Ui 
duty  to  do  so.'*  So,  In  Clark  v.  FUch,  2  Wend.  463,  a  case  of  oral  emancipatioD,  wHhoiil 
consideration,  the  court  said :  "*!  apprehend  the  paternal  rights  of  the  father  were  not  re* 
linqulshed  by  what  passed  between  them.  There-was  no  consideration  for  the  rellnqulalt- 
ment  of  his  dAugfater*s  services,  and  in  my  opinion  he  might  at  pleasure  revoke  the  Uoenss 
he  had  given  his  daughter,  and  call  her  home  and  employ  her  In  his  service  till  she  should 
arrive  at  maturity .  '*  So,  also,  Everett  v.  Sherfey,  1  Iowa,  368.  To  same  effect  where  chiU 
remained  at  home.  StovaU  v.  Johnson^  17  Ala.  (N.  6.)  19.  But  after  payment  or  perfonn- 
ance  the  child  is  entitled  to  his  earnings  to  that  time.  ShuU  v.  Doio,  6  Wend.  t04:  £h«tf- 
kar  V.  Everlnoh43an,  8  Dutch.  148;  Gate  v.  Fmrrntt,  1  N.  H.  98 ;  United  Siateey.  MOz^t 
Watts,  406;  Corey  v.  Corey,  19  Pick.  29;  Tbrrensv.  OampbeO,  74  Penn.  St.  471.  And 
notice  to  the  debtor  not  to  pay  the  son  will  not  revoke  the  son's  right.  Marm  ▼.  fPeitoa, 
6  Conn.  547. 

Emancipation  is  always  presumed  in  cases  of  necessity,  llius.  If  the  parenl  absoondi, 
expels  his  child,  or  leaves  him  to  shift  for  himself,  and  refuses  or  n^ects  to  provide, 
emancipation  Is  presumed.  Cloud  v.  HamtZton,  11  Humph.  104;  Nighingait  ▼.  WUkknu/tuK 
15  Mass.  275;  SianAerryy.  Beriron^  7  W.  ft  S.  852;  Everett  v.  Sherfey,  1  Iowa,  9B6;  31M 
.XtntL,  1  Ware,  474 ;  Canovnr  v.  Cooper^  8  Barb.  115 ;  Lynn  v.  Botting^  14  Ala.  788;  Ream 
V.  IFoOctiiA,  27  Miss.  516.  In  ThB  .S^tna,  tupra,  it  is  said:  "  It  would  certainly  be  a  greal 
defect  In  the  laws  of  any  dvilixed  people.  If  they  furnished  no  mode  by  whkh  the  Inno- 
cence and  helplessness  of  infancy,  and  the  purity  and  Ingenuousness  of  youth  ooold  be 
protected  from  the  brutality  of  an  unnatural  parent.  As  a  father  may  forfeit  his  rif^  te 
the  custody  and  control  of  his  chlld*s  person  by  abusing  his  power,  so  by  neglecting  to 
fdlflll  the  obligations  of  a  father,  he  may  forfeit  his  right  to  the  fruits  of  his  chOd's  labor. 
If  he  provides  no  home  for  his  protection,  if  he  neither  feeds  nor  clothes  him,  oor  ministeit 
to  his  wants  in  sickness  or  health,  it  would  be  a  most  harsh  and. unnatural  law  whidi  an- 
tiioriaed  the  father  to  appropriate  to  himself  all  his  child's  earnings.  It  would  be  recognis- 
ing in  fathers  something  like  that  pre-eminent  and  sovereign  authority  whidi  has  never  been 
admitted  by  the  Jurisprudence  of  any  civilized  people,  except  that  of  ancient  Boma^ 
whose  law  held  children  to  be  the  property  of  the  father,  and  placed  them  In  rdatioa  to 
him  in  the  category  of  things  instead  of  that  of  persons.'*  So,  in  that  of  Ganooar  v.  Ooopo't 
8  Barb.  115,  where  the  father  was  absent  several  years,  leaving  his  infant  son  to  mans^ 
for  himself,  and  contributed  nothing  to  his  education  or  support,  and  did  not  interfere  In 
his  engagements.  The  court  said ;  *' Where  a  parent,  from  confidence  in  his  minor  chOd, 
or  as  is  sometimes,  although  I  hope  not  often  the  case,  from  Indifference  as  to  his  welfBre^ 
allows  the  child  to  manage  for  himself,  and  to  obtain  his  support  from  his  own  Industry, 
the  reasons  for  the  rule  fail,  and  the  rule  falls  with  them.**  So  in  Beam  v.  TTolUftf,  2f 
Miss.  519,  where  the  parents  resided  in  another  State,  the  court  said:  **The  fact  that  the 
minor  Is  suffered  to  leave  his  parents*  house,  and  go  abroad  to  shift  for  himself,  ooc^t  to 
be  satisfactory  evidence  of  the  parents*  consent  to  the  son's  receiving  and  enjoying  his  own 
wages ;  otherwise  he  would  be  without  the  means  of  procuring  bread.**  *'  As  It  would  not 
be  presnmed  that  he  was  from  home  without  leave,  it  would  be  inferred  as  a  matter  of 
necessity  that  he  had  a  right  to  work  for  himself  in  order  to  obtain  a  living.  *'  And  the 
court  said.  In  Nightingale  v.  WitMngtoit,  15  Mass.  274 :  "  But  where  the  fUher  has  dls- 
charged  himself  of  the  obligation  to  support  the  child,  or  has  obliged  the  child  to  snppoit 
himself,  there  Is  no  principle  but  that  of  davery  which  will  continue  his  right  to  receive  the 
earnings  of  the  child*s  labor.  Thus,  If  the  father  should  refuse  to  support  a  son,  should 
deny  him  a  home,  and  force  him  to  labor  abroad  for  his  own  living,  or  should  give  or  eel 
him  his  time,  as  Is  sometimes  done  in  the  country  (although  this  latter  praotioe  Is  pfirta**^ 
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qwatJomftble  as  to  any  promise  made  in  considerfttioii  of  itX  the  law  will  imply  an  eman« 
dpaiioD  of  the  son."  But  in  Stiie»  v.  QranviiU^  6  Cuah.  458,  it  waa  held  that  mere  proof 
that  the  father  had  permitted  the  son  to  go  into  another  State  for  employment,  and  to  ooH- 
tract  for  his  servloea,  would  not  raise  a  presumption  uf  law  of  emancipation,  and  the 
tiMisent  of  the  father  that  the  son  might  sue  for  those  services  would  not  authorize  a  pre- 
hjiopciun  of  law  to  support  a  suit  in  the  son's  name.  The  court  held  the  question  one  of 
(•u-i.  The  child  is  considered  emancipated,  his  father  being  dead,  and  his  mother  remar- 
nnl.  ami  lie  soffensd  to  live  apart  trom  her.  St.  Oenrge  v.  Detr  lOe,  8  Greenl.  800.  So  in 
ii'dU  r.  KeutuJtUHk^  8  id.  200,  where  the  widow  resigned  her  son  to  the  care  of  his  grand- 
father and  did  not  contribute  to  his  support,  and  he  did  not  seek  her  aid  nor  submit  to 
hercontroL 

a^i^t  drcumstanoea  will  sustain  a  flndfaig  of  emancipation,  although  not  implying  mis- 
etiaduct  on  the  father's  parL  So  where  the  mother,  after  the  father*B  death,  permitted 
the  dilld  to  le^ve  home  and  provide  for  himself,  and  to  receive  and  invest  his  own  wages, 
idw  could  not  claliu  the  investment.  Campbell  v.  CamptHil^  11  N.  J.  Eq.  S7S.  To  the  same 
t-^ect  Jiihumm  v.  QUmtn^  4  E.  D.  Smith,  281 ;  Dedit  v.  Qrissim,  1  Freem.  Ch.  428;  Btfobier 
V.  B>^tb(f.r,  39  Ma  406.  In  CUnWn  v.  Tork^  SO  id.  107,  the  father  said  he  would  not  have  the 
fluid  at  his  house,  that  his  wife  was  quarreling  with  her,  and  that  he  was  not  able  to  take 
c<Lis  of  her  under  the  circumstancea  she  was  in.  Her  brother  took  her  to  his  home,  and 
Hhtr  was  there  delivered  of.  a  child.  Held,  not  an  emancipation.  But  in  Wnrdcllv.  Coq- 
Vf^tU.  i  3leCc.  80.  where  the  father  lived  apart  from  the  mother,  and  suffered  his  minor 
to  remain  with  the  mother,  to  be  supported  and  employed  by  her,  and  to  employ  himself 
A>  htf  pleased  and  talce  his  own  wages,  it  waa  held  that  he  could  not  claim  his  wages  from 
oae  vith  whom  he  had  engaged  at  the  mother's  requesL  The  court  said  it  was  a  '*  quali- 
AeJ  emancipation,*'  and  so,  in  Jobnsou  v.  Otb9(mi  4  E*  D.  Smith,  121,  a  minor  son,  over 
twenty,  havin^r  been  a  clerk,  receiving  his  own  wages,  but  residing  in  his  father's  famOy, 
went  to  Oalifomia  against  the  wishes  but  with  the  consent  of  his  father,  who  advanced  his 
lasHge  money,  but  did  not  receive  his  eamingsiior  provide  for  his  support  aboard,  Aeld, 
that  the  father  waa  not  liable  for  the  expense  of  nursing  him  in  a  dangerous  Illness.  So, 
where  the  child  is  allowed  by  the  father  to  leave  home,  work  for  his  own  support,  and  con* 
tract  for  himself  without  hiterference,  he  ma^"  acquire  and  hold  property,  and  sue  con- 
cPTQing  it.  BooUtr  v.  fi0o6ier,  80  Me.  406 .  'Bwriinodme  v.  fiiiritnyame,  7  Cow.  93 ;  State  v: 
/Air,  &  Wead.  S06,  are  to  the  same  efEect.  Evidence  that  a  minor  Is  in  the  habit  of 
bnslm—  on  his  ownaccount  and  in  his  own  name,  and  of  becoming  responsible  for 
own  snppliws  is  competent  to  show  emandpottion.  Ladtman  v.  IFo'jd,  25  Cal.  1471 
But  where  the  father  was  present  and  saw  his  minor  daughter  sign  in  her  own  name  aii 
■greement  to  act  aa  a  teacher,  this  alone  would  not  show  a  r^nquishment  of  his  right  to 
her  wages.  Monoffhan  r,  Sehool  iXst.,  86  Wis.  100.  Whether  it  would  be  otherwise  if  he 
had  himself  executed  the  contract  authorizing  payment  to  her  was  queried.  Id.  In 
^fHi&nfitr.  tkuit,  3  Pick.  201,  Parker,  C.  J.r  however,  said:  "  Wo'go  so  faf  as  to  say  that 
wlm  m  minor  makes  a  contract  for  hia  services,  on  his  own  account;  and  the  father 
kaofws.it  and  makes  no  objection,  thexte  is  an  implied  assent  that  the  son  shall  have  his 
eandngs.'*  Bat  if  the  parent  acts  aa  next  friend  in  his  dhOd's  suit  for  his  own  earnings, 
the  consent  will  be  pvesumed.  Boynion  v.  CZoy,  58  Me.  286.  So,  where  the  father  was  a  wiU 
aeaa  for  the  son,  did  not  claim  the  wages,  and  spoke  of  the  transaction  as  the  sbn's.  Scott 
V.  1FMfe.7iXn  267. 

Marriage  with  the  father's  consent,  it  seems,  emancipates.  Taunton  v.  Tivmouih,^  lA 
HaaL  SOB;  DUik  v.  QriKmtm^  1  Freem.  Cb.  428.  But  not  so  where  it  was  without  consent. 
Whitt  V.  Henry,  24  Me.  681.  The  court  said:  **To  allow  this  defense  would  hold  out 
encouragement  to  sons  impatient  of  parental  control  while  in  their  minority  to  resist  the 
reasonable  authority  of  their  fathers,  and  give  the  latter  little  means  to  secure  their  own 
Iq^  rights  beyond  the  exercise  of  physical  restraints ;  would  offer  inducements  to  youth 
CO  enter  into  Improvident  and  lU-advlsed  marriages,  which  maturer  years  would  cause 
them  to  regret  and  deplore.'*  But  if  the  father  turns  the  child  out  of  his  house  to  shift  for 
himself,  he  deprives  himself  of  any  right  of  action  under  the  statute  against  marryltig 
minora  without  consent  of  parents.  StantStmry  v.  Bertron,  7W.  &  S.  862.  The  court' 
«hl:  **The  £athar  has  ceased  to  stand  in  the  relation  of  parent,  or  consequently  of  a 
party  who  could  be  grieved.    By  turning  his  daughter  loose  on  the  worid  to  shift  for  hei^ 
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flelf  he  rellnqulsfaas  his  paternal  rightfiin  ndatioii  to  her  poreon,  «nd  absolved  herfron 
filial  aUegiance.  What  though  she  were  perndtted  to  return  to  him  whett  the  Intoxlcaiiw 
which  was  the  cause  of  her  expulsion  had  passed  away!  It  was  only  to  be  turned  out  or 
doors  when  he  should  again  get  drunk.  I  pretend  not  that  a  siugle  expulsion  ^o™ '"*■ 
feit  his  rights  as  a  parent,  but  a  repetition,  attended  with  treatment  which  wofuld  i«Bdtf  a 
oontinuanoe  of  her  residence  with  him  intolerable,  would  authorise  a  departure  from  his 
house,andenabtehcrtocontractniarflag©asanagent  independent  of  him.    TberewM 

evidence  of  such  repeated  acts  of  barbarity  and  violence  to  this  daughter  and  *>»"»» 
thefamily  as  justified  her  in  forming  a  connection  and  an  establishment  independent  of 
him."  Consent  to  marriage  is  inferred  from  the  child's  remaining  in  his  father*s  ftanfly 
thereafter.    JHck  v.  Qriuom,  1  Freem.  Ch.  428.  „^>,..j_ 

Emancipation  toay  talce  place  although  the  child  remains  at  home.  MeOot^  ▼. 
Cuphert,  87  Penn.  St.  230.  The  court  said;  »*  The  father's  renunciation  of  all  legal  right  so 
the  eon's  labor  is  not  the  less  broken  because  other  f  amUy  ties  oonthme  nnbroken."  But 
etmtra,  Godfreu  v.  Hays,  6  Ala.  (N.  S.)  608. 

Emancipation  is  not  presumed  where  the  chiW  leaves  home  without  consent,  his  fatner 
being  able  and  willing  to  provide .    Angett  v .  MeSeUauiy  16  Mass.  28.  „.4,.^ 

After  emancipation  the  father  may  contract  to  employ  and  pay  his  child  for  his  servkei, 
and  he  will  be  bound  like  a  strMger.  JfoJt  v.  HoU,  44  N.  H.M8.  The  father  may  take  a 
lease  from  his  emancipated  son .    Luckman  v.  TTood,  25  CaL  147. 

The  fact  that  the  father  received  the  earnings  or  the  fruits  thereof  does  not  revoke  or 
annul  the  emancipation.    Thus,  in  Jentiy  v;  XWen,  18  Mass.  876.  the  lather  oraUy  sgrsed 
with  his  son  that  the  son  should  have  the  benefit  of  his  own  earnings;  from  timeto  tfae 
the  father  received  those  earnings,  and  being  unembarrassed  purchased  lands  to  an  equal 
value,  paytaig  the  oonsldermtion  and  having  the  grantor  convey  directly  to  the  son.    The 
tiUe  of  the  son  was  upheld  as  sgainst  a  creditor  of  the  insolvent  absconding  father.   Tlis 
court  said:  "  This  agreement  was  a.  lawful  one,  and  the  money  reoeived  by  the  father  flrom 
the  earnings  of  the  son  may  be  equitobly  considered  aa  the  earnings  of  the  son,  which,  If 
he  could  not  obtain  by  coercion,  was  yet  a  good  and  valuable  oonslderaUan  for  any  pwm; 
Ise  by  the  father,  and  would  fnUy  justify  the  consideration  In  this  deedas  paid  by  the  son.'* 
And  in  ChOM  v.  Elkina,  2  Vt.  SM,  the  same  was  held,  where  the  son  bought  cattle  with  hit 
earnings  and  lent  them  to  his  father.    AndbkFarreU  v.  £\»rrM^  8  Honst. 888,  the  ccwt 
said :  "  If  a  father  emancipates  his  minor  child,  and  such  child  by  industiy  aocnmnlstes 
money,  the  money  is  his  money  and  not  his  father's.   And  If  the  £ath«r  receives  money 
from  such  minor  child,  not  as  due  to  or  belonging  to  himself,  but  receives  it  and  recog- 
nises It  as  money  belonging  to  bis  child,  he  cannot  afterward  legally  dalm  or  hold  it  as  hk 
own,  on  the  ground  of  Its  being  the  fruits  or  profits  of  such  child's  labor,  and  mtee 
especially  if  It  was  understood  between  them  that  the  father  received  It  either  tolnvestor 
hold  It  for  his  child's  benefit.   It  has  been  contended  by  the  counsel  for  the  dafeodaatlhat 
if  any  money  was  paid  to  him  by  his  son  it  was  paid  voluntarily,  and  that  aa  the  mcDsy 
was  the  earning  of  a  minor  child  It  cannot  now  be  recovered  back.    In  other  words»  that 
there  is  no  legal  obligation  resting  on  the  father  to  restore  the  mon^  to  Us  son.   Nov 
this  depends  upon  the  question  as  to  whether  the  father  by  his  conduet  toward  his  son 
emancipated  him  from  his  service.   If  he  emancipated  him,  then  the  monoy  earned  by  Ike 
son  belonged  to  the  son ;  and  the  latter  has  just  as  much  ri^^  tomalntain  this  aotioB, 
and  to  recover  whatever  amount  is  due  to  him,  as  any  other  person  would  have  to  recover 
back  money  which  he  had  deposited  In  the  hands  of  another.** 

The  father's  creditors  cannot  attach  a  debt  due  for  services  of  an  emnnclpated  minor. 
Bray  v.Wheeier,  89  Yt.  614 ;  MeOotkey  v.  Cyphert,  27  Penn.  St.  880  ;  INcfc  ▼.  GrtooMvl 
Freem.  Ch.  428 ;  CAoeev.  £lMf  IS,  2  Vt.  280.  In  the  latter  case,  supra*  the  court  said :  "H 
the  father's  right  to  the  son's  labor  can  be  called  property,  he  should  bafe  the  riglit  to 
dispose  of  It  in  good  faith,  as  he  has  to  dispose  of  other  property.  He  shoald  have  ttii 
right  that  he  may  consult  the  genius,  capacity  and  inclination  of  his  son,  and  direct  the 
whole  for  the  best  interest  of  himself  and  son.  If  he  deema  it  beat  for  his  son  to  serve  ss 
an  apprentice  to  some  trade,  or  enjoy  the  patronage  of  some  gentleman  of  the  bar  aot 

beoome  a  lawyer,  or  the  patronage  of  some  clergyman  and  beooma  a<pf«aolier,  nocreditor 

has  a  right  to  interfere  with  this,  and  claim  the  son  to  labor  that  he  maj 

■ .• 
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Ab  UOuBt  may  emancipate  hia  child,  although  the  father  Is  iDBoIrent  at  the  time. 
Atwond  T.  BoitomiK  88  Conn.  270 ;  a.  c,  12  Am.  Bep.  886  ;  Wamlnild  t.  Vick^  SO  Wla. ; 
LaAman  ▼  If  ootf,  S6  CaL  147.  If  the  father  *'  happens  to  be  in  debt  he  is  not  bound  to 
work  his  son  or  daughter  as  he  would  worli  a  horse  or  a  slare  for  the  benefit  of  his  credit- 
•on.**  MeClotk€yr.Cyphertt97'Bbnn.  8t.  SSO.  A  creditor  cannot  make  his  debtor  work 
ia  order  to  pay  the  debt,  nor  can  he  force  him  to  make  his  children  work,  or  sell,  under 
«Banitioa,  the  valuable  Interest  which  a  father  has  in  the  services  of  the  child,  or  which  a 
maatar  hss  in  the  service  of  an  apprentice.**  Winchater  t.  Reed,  8  Jones  L.  379.  In  Dierker 
▼.  Hew.  6t  Mo.  m»  the  court  said  :  *'  The  doctrine  contended  for  by  appellants*  counsel 
is,  ahhou^  supported  by  several  authorities,  peculiarly  abhorrent  to  my  mind.  It  Is  not 
DeoBHsry,  that  the  father,  in  order  to  iplve  his  minor  son  the  privilege  of  receiving  the 
thdti  of  his  own  labor,  should  proclaim  that  fact  from  the  housetops,  or  accompany  It  by 
•ome  token  or  ceremonial,  as  open  and  as  odious  as  that  which  formerty  attended  the  manu- 
sateton  of  a  slave :  nor  Is  it  necessary  to  accomplish  that  end,  that  the  son  should  cease  to 
bea  mnnberoC  his  fatlier*s  family ;  that  the  dearest  domestic  ties  diould  be  rudely  sun« 
dsrad,  and  be  driven  like  some  alien  and  outcast  from  beneath  the  paternal  roof.  Tha 
Act,  Ihat  the  father  has  thus  relinquished  his  dalms  to  the  son*s  earnings,  miay  be  estab- 
lished either  bj  direct  evidence  or  be  implied  from  circumstances ;  and  where  such  relin* 
Unishmwit  haa  been  bona  /Uie  effectuated,  it  does  not  lie  in  the  power  of  some  prowling 
•creditor  to  wrest  from  the  son  the  gains  he  has  achieved  by  honest  industry,  under  the 
spedous  and  covetous  pretext  that  the  property  betongs  to  the  father.** 

Notvithstaading  emancipation,  it  seems  the  father*s  du^  to  support  the  chDd  revives 
If  ths  diild  becomes  nnable  to  support  himself.  Clark  v.  FUdi,  8  Wend.  468^  The  court 
ssid :  **  In  that  event  surely  she  would  be  returned  to  her  former  situation  of  servant  to 
her  Csther.**  But  Jnhmfm  v.  Gtbetm,  4  E.  D.  Smith,  S81,  seems  opposed  to  this.  And  if 
theesssac^Mted  child  returns  home  si6k,  the  father  tellable  for  lyoesBarles  fumishad  him 
thsre,  with  hte  knowledge,  he  not  objecting.  SiDatn  v.  Tyler,  86  Vt.  9. 

Bat  sitboagh  the  father  te  not  bound  to  have  his  child  work  for  the  benefit  of  the  father's 
crsdltois,  yet  It  seems  that  thte  can  go  no  fiirther  than  mere  reUnqulshmentt  and  that  the 
later  haa  no  ilfl^t  to  pay  hte  son  for  those  services  at  the  expense  of  hte  creditors.  Thus, 
teINdkv.(lftesom,lFineeni.caL484,itwas  said,oMf6r:  **  I  should  much  doubt  whether  a 
iby  afsther,  who  waa  largely  indebted  at  the  time,  to  a  minor  son,  in  considerw 
;  of  past  services  of  the  son,  for  whldi  the  father  had  agrsed  to  compensate  him, 
eoald  be  sostaJned  against  the  creditors  of  the  father,  for  in  general  the  law  considers  the 
•diildas  the  servant  of  the  father,  and  as  laboring  for  him,  and  a  promise  by  the  father  to 
psy  forsndi  servicsa;  althooi^  it  might  be  binding  on  him,  should,  it  seems  to  me,  be  ra* 
gardedas  purely  voluntary  aa  against  hte  creditors.  Any  other  rule  might  lead  to  the 
praeCieaof  the  gi'ussiat  fraud  upon  creditors.  It  would  be  only  necessary  for  a  debtor  of 
doablfni  solvency,  having  a  number  of  minor  children,  to  make  a  contract  with  each  to 
psy  him  so  much  for  hte  sei' flees,  and  then  by  way  of  pajrment,  make  a  conveyance  of  hte 
wholsastate  to  them,  and  thua  bid  defiance  to  hte  other  creditors.  This  would  be  a  new 
node  of  giving  validity  to  family  settlements.**  And  so,  obiter,  in  Brotm  v.  McDonald^  1 
HHI  Gh.  806:  *'I  am  not  prepared  to  say  that  aprondse  to  pay  an  Infant  son  for  hte  labor, 
bf  hte  father,  who  te  indebted,  would  constitute  such  valuable  consideration  as  would  pre* 
vent  a  deed  founded  upon  It  fh>m  being  declared  fraudulent.  For  at  law  the  father  te  en* 
tided  to  hte  services,  and  if  he  give  up  thte  right,  and  promise  to  pay  him  for  them,jthla, 
although  it  miglit  be  binding  on  him,  would  aa  against  hte  creditors  be  purely  voluntary, 
sad  WDOld  hardly  be  enough  to  support  the  deed.**  *' If  intact  a  child  does  work  and  earn 
wages  the  praoeeds  of  hte  labor  belong  to  hte  father,  and  if  the  father  invests  the  money  so 
ssraed,  in  the  potohase  of  land,  taking  the  title  in  the  name  of  the  child,  the  father  being 
tesolvmt,  hte  crsditon  can  subject  the  land  to  the  payment  of  their  debts.*.*  Winchetier 
▼.  Jie<d,SJoBeBL.879.  *' Nor  can  the  child  be  benefited  at  the  expense  of  existing  onA> 
ivfthoot  aa  agreement  for  emandpatftoo.** 
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Cotton  States  Lifs  Insurance  Company  t.  Lesteb. 

(88  Ga.  917.) 

a 

Insurance — payment  of  premiums — custom  to  receiwon  dajfs  not  provided^ 

ioaiver. 

A  life  insaTsnoe  company,  accustomed  to  accept  premiums  on  a  particalir 
policy  on  days  later  tlian  that  fixed  by  the  policy  for  the  payment  therebr, 
waiTes  any  forfeiture  proylded  by  the  policy  for  non-payment  on  the  speci- 
fied day,  and  is  bound  although  the  insured  was  fatally  sick  at  the  last  pay- 
ment, and  the  receipt  for  the  first  time  contained'  thA  words; "  policy-hdder 
in  good  health/'  and  the  company  did  not  know  of  the  sickness.  {See  ncU^ 
p.  135.)  '.  . 

ACTION  on  infinrancid  policy.     The  opii;iioii   states  the  case* 
The  plaintifi  had  judgment.  .       i- 

J?.  F.  Lyon  9XidL  Nishets  (&  Pierce^  for  plaintiff  m  error. 
Lofton  &  Bartleti  and  S.  Hall,  for  defendant 

* , .  •  -  «    •  • 

Jackson,  J.  This ;  suit  was  brought  by  the  gnardian  of  &» 
children  of  Mrs.  Elizabeth  Tufts  on  a  policy  on  her  life  for  13,000 
taken  by  her  for  their  benefit.  The  policy  contained  the  stipalA* 
tion  that  the  premiums  were  to  be  paid  quarterly  on  the  3d  of 
August,  November,  February,  and  May  of  each  year;  and-in  the 
event  of  failure  so  to  pay,  then  the  policy  to  be  null  and  void. 
Thd  policy  was  issued  in  1871^  and  Mrs.  Tuf  jts  died  in  1876.  Four 
payments  were  made  annually  —  sixteen  in  all  —  not  one  on  the 
day  specified,  to  wit:  the  3d  of  the  month.  From  August,  1871,  to 
August,  1873,  they  were  made  before  due — from  twenty-four  days 
to  two  days  before  due.  Thence  to  the  last  premium  they  were 
made  after  due< — from  fourteen  days  after  due  to  three  days  after 
due.  The  last  premium  was  paid  on  the  17th  of  May,  1875.  The 
insured  died  of  malignant  disease  of  .the  womb  on  the  20th  of 
August,  1875,  and  had  been  sick  for  twelve  months,  and  had  been 
confined  to  her  bed  six  months  prior  to  her  death.  The  last  receipt 
had  the  words  "and  policy-holder  in  good  health**  after  the  word 
"countersigned  "  in  the  following  clause  thereon:  '*  But  this  certi- 
ficate shall  not  be  binding  on  the  company  until  the  amount  of  the 
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premium  (as  per  margra)  is  paid  iMid  the  receipt  conntersigned — 
0.  S.  Obeab,  secretary,  at  home  office." 

The  policy,  their  receipts,  and  proof  of  death,  showing  the  sick- 
ness of  Mrs.  Tufts  for  some  months  prior  to  her  death,  irere  pat 
in  evidence  by  the  plaintiff,  when  defendant  moved  for  a  nonsnit, 
which  was  not  granted. 

The  court  charged  the  jury :  '^  That  the  premiums  were  to  be 
paid  promptly  when  due.  Both  parties  were  bound  by  this  agree- 
ment, and  by  its  terms  a  failure  to  pay  promptly  amounted  to  a 
forfeiture  ;  but  this  stipulation  about  prompt  payment  of  premi- 
ams  was  for  the  benefit  of  the  company,  and  it  was  one  which 
eoald  be  waived  by  the  parties,  and  if  the  company  or  its  officers 
repeatedly  and  for  years  received,  without  complaint,  premi- 
nms  after  they  became  due,  the  policy-holder  was  authorized 
to  consider  this  part  of  the  contract  as  waived,  and  unless  the  last 
payment  was  delayed  for  an  unreasonable  time  after  it  became  due, 
and  if  the  money  was  tendered  to  the  company  within  the  usual 
time  after  it  became  due,  the  company  was  bound  to  receive  it.  The 
health  of  the  insured  had  nothing  to  do  with  the  question  unless 
there  was  actual  fraud  practiced  on  the  company  in  the  payment  of 
the  premium,  or  in  the  procurement  of  the  policy,  and  this  is  not 
pretended  by  the  company. 

"But  the  defendant  insists  that  when  this  last  payment  was  made 
Mrs.  Tufts  had  become  dangerously  ill ;  that  this  fact  was  not  made 
known  to  the  officers  of  the  company,  and  that  they  received  it  on 
the  condition  that  Mrs.  Tufts  was  still  in  good  health. 

''If  the  company  had  frequently  before  that  time  received  premi- 
ums after  due  without  inquiry  as  to  the  health  of  Mrs.  Tufts,  they 
had  no  riglit,  when  the  last  payment  was  made,  to  put  their  ac- 
ceptance on  any  condition  as  to  her  health.  The  premium  is  ad- 
mitted to  have  been  past  duo  at  that  time,  and  if  the  company  had 
given  no  notice  until  after  it  was  too  late  to  comply  literally,  that 
they  would  change  their  practice  as  to  receiving  past  due  premiums, 
it  would  be  a  fraud  on  the  policy-holder  now,  or  at  the  time  the 
money  was  offered,  to  insist  on  terms  which  the  policy-holder  had 
a  right  to  consider  as  waived  by  the  company.  The  law  requires 
good  faith  on  the  part  of  the  company  as  well  as  the  assured. 

''If  there  had  been  such  repeated  waivers  of  time  as  to  author- 
ise the  insured  to  believe  it  wonld  not  be  insisted  on,  but  as  waived, 
then,  before  tho  company  can  return  to  the  original  terms  in  this 
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Tespecfc,  it  most  give  notice  of  the  intended  change  in  time  toallov 
the  insured  to  comply  literally  with  the  terms  of  the  policy,  and  if 
;8ach  change  has  been  attempted  by  the  defendant,  and  sach  notice 
has  not  been  given,  then  the  jary  shonld  find  for  the  plaintiff  the 
■amount  of  the  policy  with  interest'' 

On  this  charge  the  jury  found  for  the  plaintiff,  and  a  motion 
was  made  for  a  new  trial  on  the  ground  that  the  court  erred  in 
overruling  the  motion  for  a  nonsuit  and  in  the  charge.  This  mo- 
tion was  overruled  and  the  defendant  alleges  error  thereon. 

Substantially  but  one  question  is  made,  and  that  is,  does  the  fact 
that  the  continued  habit  of  the  company,  in  receiving  thepreminmB 
on  days  different  from  those  specified  in  the  policy,  amount  to  a 
waiver  of  punctual  payment  on  the  part  of  the  company,  and  was 
Mrs.  Tufts'  payment  on  the  17th  of  May  therefore  as  binding  on 
the  company  as  if  made  on  the  3d  of  May,  the  day  the  policy  re- 
•quired  it  to  be  made  ?  If  it  had  been  made  on  that  day,  of  course 
health  at  that  time  could  not  vitiate  it.  Was  she  authorized  by  the 
oourse  of  dealing  between  the  company  and  herself  to  consider 
that  the  time  was  not  regarded  by  them  as  of  the  essence  of  the 
contract,  and  that  payment  on  the  17th  was  as  good  as  if  made  on 
the  3d  ?  If  so,  it  did  not  matter  whether  she  was  sick  or  well  on 
that  day,  because  it  would  not  have  made  any  differenoe  in  her 
right  to  pay  on  the  3d,  whether  she  was  sick  or  welL 

Death,  and  bad  health  which  causes  death,  are  the  very  things 
Against  which  the  company  insures,  and  it  would  not  do  to  allow 
them  to  refuse  payment  of  the  premium,  or  to  predicate  a  defense 
on  change  of  health. 

The  non-exaction  of  punctual  payment  of  these  premiums  had 
become  the  habit  of  the  company,  so  far  as  this  woman  was  con- 
oemed.  It  is  remarkable  that  during  the  whole  four  years  in  which 
she  was  insured  she  did  not  pay  a  single  premium  on  the  day  fixed. 
For  the  first  two  years  she  paid  four  times  a  year  before  due.  For 
the  last  two,  she  paid  four  times  a  year  after  due,  and  not  one  word 
oscaped  the  company  of  warning  to  her  of  any  sort 

It  seems  that  she  lived  in  the  country,  in  Jones  county,  and  wafl 
perhaps  in  the  habit  of  sending  her  money  to  the  company,  some- 
times  before,  at  others  after  the  day  appointed  for  the  payment, 
iind  they  received  it  and  kept  it  For  the  last  twelve  months  shi 
'was  sick,  and  whilst  it  is  not  shown  that  the  company  was  informed 
thereof,  yet  it  made  no  difference  in  regard  to  her  mode  of  payment 
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She  did  as  she  liad  done  before  she  was  sick  at  all,  and  after  she- 
was  oonfioed  to  her  bed  as  before  she  was  so  confined. 

Upon  principle,  we  think  that  though  time  be  of  the  essence  of 
the  oontiact  of  iusnrancey  and  punctual  payments  essential  to  their 
prosperity,  yet  they  may  by  their  conduct  waive  it,  and  thus  pro- 
dace  such  an  impression  upon  those  dealing  with  them  that  it 
woald  be  unjust  to  permit  them  to  invoke  the  principle  to  their  aid; 
and  that  in  such  a  case  as  this,  when  the  day  seems  never  to  have 
been  insisted  upon,  but  payment  in  a  reasonable  time  theretofore  or 
thereafter  had  been  always  allowed,  the  company  should  be  held 
to  be  estopped  from  engrafting  on  this  last  receipt  a  conditioa 
never  exacted  before. 

The  principle  we  lay  down  has  been  substantially  decided  by  the- 
oonrts  of  our  sister  States,  and  hinted  at  strongly,  if  not  substan- 
tially ruled,  by  our  own  court  See  1  Big.  Ins.  &  Ac.  Cas.  406;  18> 
Barb.  541;  52  Mo.  469;  44  Penn.  259;  5  Otto,  326;  52  Oa.  640;  56- 
id.  339;  59  id.  812,  and  many  other  cases  cited  by  counsel  for  de- 
fendant in  error. 

Indeed,  the  courts  go  so  far  as  to  hold  that  if  Mrs.  Tufts  had 
offered  this  premium  and  it  had  been  refused,  on  the  17th  of  May, 
still  the  company  would  have  been  bound,  in  such  a  case  as  the 
facts  here  make,  on  the  ground  that  their  habit  had  induced  her  to* 
believe  they  would  receive  it  then,  and  that  they  could  not  put  her 
off  her  guard  and  take  advantage  of  negligence  or  slowness  rather 
on  her  part,  engendered  by  confidence  they  had  inspired  in  her^ 
Mach  more  when  the  company  takes  and  keeps  the  money  paid, 
ought  it  to  be  estopped  setting  up  delay  as  a  good  ground  to  void 
the  policy. 

[Omitting  minor  matters.] 

Judgment  affirmed. 


XoR  BT  THE  RspoxnB.^ In  Seamaru  r.  Nnrthweatem  MuL  lAft  Jna.  Co.,  United  States- 
Cbvott  Court,  District  of  Minnesota,  10  Rep.  799,  a  life  policy  prorided  that  it  should 
**  oease  and  determine  **  if  the  premium  was  not  paid  when  due .  The  agent  authorised  to 
leoelTe  the  premium  was  changed,  but  the  company  neglected  to  inform  the  insured  of 
the  change,  although  It  had  adopted  a  rule  to  do  BO  in  all  cases.  The  insured  tendered  the 
preminm  in  dne  time  to  the  former  agent,  who  refused  it.  HAd^  that  there  was  no  for- 
Mtore;  and  could  not  be  until  a  'reasonable  time  thereafter,  and  that  sixty  days  was  not 
ttuessonabie.  The  court  said:  **  In  the  present  case  it  appears  that  in  1876  the  company 
aotfOed  the  assured  that  the  Hennepin  County  Savings  Bank,  at  Minneapolis,  was  its 
sgnit,  to  whom  premiums  should  bo  paid.  In  March,  187T,  the  defendant  appointed  a  new 
scsBt  at  Minneapolis,  and  wlien  notices  were  in  that  month  sent  out  to  poUcy-holders, 
the  company  adopted  a  rule  to  send  a  drcolar  with  each  notice,  informing  the  assured  of 
ttie  place  where,  and  the  agent  to  whom  payment  ehould  be  made.    The  Jury  find  that 
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"tills  circular  was  not  lent  to  SeunaoB.  He  did  not  therefore  know  of  the  change  of  tha 
mgwcj,  and  naturally  mppoaed  he  was  to  pay  to  the  party  to  whom  he  had  paid  the  year 
before.  He  sent  his  money  in  due  time  to  that  party.  He4id  not  send  it  to  8L  Faol,  st 
vhich  place  he  was  Informed  there  was  an  agent,  because  he  had  been  notilled  that  be 
must  pay  to  the  agent  at  Minneapolis.  That  the  company  understood  it  to  be  their  duty 
4o  inform  him  of  the  change  of  the  agency,  is  clear  from  the  fact  that  th^  adopted  a  nils 
to  do  this  in  all  cases,  and  omitted  it  in  his  case  by  OTeraight.  Under  the  eircumstances,  I 
•do  not  think  the  assured  was  bound  to  hunt  for  an  agent  in  the  city  of  lUnneapoUsto 
whom  he  oouM  make  payment.  If  he  was  bound  to  make  reasonable  inquiry,  I  think  tb» 
-eridence  shows,  that  through  his  agent,  he  did  so.  The  agent  he  sent  to  XinaeapoUs  to 
pay  the  premium  swears  that  he  made  considerable  inquiry,  and  names  soTeral  penons  to 
whom  he  applied  for  the  name  and  location  of  an  agent  to  whom  payment  could  be  msde. 
It  is  said,  however,  that  he  continued  to  neglect  payment  until  the  day  of  his  death,  abont 
■sixty  days  after  the  maturity  of  the  premium.  If  he  was  excused  firom  making  pojowsft 
on  the  day  of  maturity  by  the  fitcts  and  circumstances  stated,  then  he  was  entitled  toa 
leasonable  time  before  a  forfeiture  could  be  declared.  In  conaidering  what  time  would  be 
reasonable,  we  are  to  bear  in  mind  that  the  company  had,  in  fact,  waived  the  time  of  psy- 
ment  the  previous  year.  The  jury  find  that  in  1876  the  agent  of  the  defendant  at  KliiBe- 
-apolis  informed  the  assured  that  a  delay  of  a  month  or  two  would  not  work  a  focfeitare^ 
and  the  assured  accordingly  paid  his  premium  toe  that  year  nearly  a  month  alter  It  vai 
<lue,  without  objection  on  the  part  of  defendant  or  its  agents.  The  following  authoritks 
support  the  general  views  expressed:  InM,  Oo,  v.  Wolff t  96  U.  8.  828;  /ns.  Co.  v.  EogUtt/m, 
-96  id.  572;  Jits.  Co.  v.  NorKm,  id.  284;  Int.  Co,  v.  Pierce,  75  Hi.  496 ;  Thampmn  r.  InM,  Oo., 0 
Mo.  460;  Mayer  v.  Ina.  Co.,  88  Iowa,  804;  s.  c,  18  Am.  Rep.  84;  Ins.  Oo.  v.  ITomer,  SOUL 
410;  Ins.  Co.  v.  Bobertatm,  68  id.  liffi.*'  In  InmrcMce  Cb.  v.  E^esftin,  96  U.  8. 679;  s.  a,  17 
Alb.  L.  J.  868,  it  was  held  that  where  an  insurance  company  had  been  in  the  habit  of  nett- 
ing the  assured  of  the  time  when,  and  place  where  premiums  were  to  be  paid,  he  bed 
reasonable  cause  to  expect  and  rely  on  receiving  such  notice,  and  that  the  company  was 
estopped  from  setting  up  that  the  policy  was  forfeited  by  the  non-payment  of  a  premium  of 
which  no  such  notice  was  given.  To  the  same  effect  are  Union  Cent.  lAfe  Im.  Co.  v.  Pottker, 
88 Ohio  St.  4S9;  s.  o.,  31  Am.  Rep.  556;  andlfeyer  v.  Knickerhotker  Life  Jhs.  Co.^  78  N.  T. 
516;  B.  c. ,  88  Am.  Rep.  900.  See  Prentice  v.  Knickerbocker  Life  Ine.  Co.,  77  N.  T.  488 ;  s.  c, 
■88  Am.  liep.  6S1;  Whited  v.  Ofrmanta  Fire  Int.  Co.,  76  K.  Y.  416;  a.  o.,  89  Am.  Bep.  8tt. 


IIaWLKT  V.  SCREYEK. 

(6EGa.  817.) 
Carrier  —  passenger  —  connecting  lines  —  baggage. 

A  passenger  purchased  of  the  A.  &  Q.  Railroad  Company,  at  Savaimali, t 
through  ticket  for  Jacksonyille,  and  had  his  trunk  checked  by  a  chedL 
marked  "  A.  &  G.  Railroad.'*  That  railroad  was  only  the  first  of  three  con 
necting  railroads  between  those  points.  The  trunk  was  delivered  by  Chit 
railroad  to  the  second,  the  passenger  retaining  the  check,  and  was  afte^ 
ward  lost.  Held,  that  the  passenger  could  recover  theiefor  of  the  A.  4  0. 
Railroad  Company.* 

ACTION"  for  loss  of  baggage.    The  opinion  states  the  facta  The 
plaintiff  had  judgment  at  the  trial,  and  the  court  granted  8 
npw  trial. 


♦See  Naskvme  A  C.  B.  Co.  v.  Sprayberry  (]B  Baxt.  841),  poet. 
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Jacttouy  Lawton  J^  BaasingeVy  for  defendants. 

Wabnbb,  G.  J.  The  plaintiff  brbnght  his  action  against  the  de» 
fendants  as  receivers  of  the  Atlantic  &  Gulf  Railroad  Company 
to  recover  the  value  of  a  trunk  and  its  contents,  alleged  to  have 
been  lost  by  the  defendants'  negligence  as  common  carriers  between 
the  city  of  Savannah,  Oeorgia,  and  the  city  of  Jacksonville,  Flor- 
ida. On  the  trial  of  the  case  the  jury,  under  the  charge  of  the 
eoart,  found  a  verdict  for  the  plaintiff.  A  motion  was  made  for  a 
aew  trial  on  the  grounds  therein  stated,  which  was  granted  by  the 
eoart,  and  the  plaintiff  excepted. 

It  iq;>pear8  from  the  evidence  in  the  record  that  tl\e  plaintiff,  on 
the  6th  of  November,  1877,  purchased  a  through  ticket  of  defend- 
ants' agent  at  Savannah,  for  a  passage  by  railroad  from  the  latter 
place  to  Jacksonville,  Florida,  and  that  he  paid  full  fare  for  the 
same;  that  he  took  passage  on  its  cars  with  his  trunk  at  Savannah 
for  Jacksonville,  the  place  of  destination,  the  defendants'  agent 
having  delivered  to  him  the  customary  through  ticket  for  himself, 
and  a  brass  check  for  his  trunk  marked  '^  Atlantic  &  Oulf  Rail- 
road, 998."  On  his  arrival  at  Jacksonville  he  presented  his  check 
aod  demanded  his  trunk,  which  defendants'  agent  failed  to  produce, 
and  has  continned  to  do  so.  The  defendants  proved  at  the  trial 
that  the  route  from  Savannah  to  Jacksonville  was  over  three  differ- 
ent roads —  the  Atlantic  &  Oulf  Railroad,  the  Jacksonville,  Pen- 
sacola  &  Mobile  Railroad,  and  the  Florida  Central  Railroad.  The 
Atlantic  &  Oulf  Railroad  has  its  terminus  at  Live  Oak  in  that 
direction.  The  train  of  the  A.  &  O.  railroad  went  to  Live  Oak 
where  its  engine  was  detached,  and  the  rest  of  the  train  went  on, 
drawn  by  the  engine  of  the  J.  P.  &  M.  Railroad,  and  the  conductor 
of  the  latter  road  receipted  the  conductor  of  the  A.  &  0.  Railroad 
for  thirteen  pieces  of  baggage  at  Live  Oak  as  being  in  good  order, 
checked  as  follows,  etc.,  including  998,  the  number  of  the  plaintiff's 
check.  The  defendant  sought  to  protect  itself  from  liability  for 
the  loss  of  the  plaintiff's  trunk  as  a  passenger  on  its  road,  under 
two  decisions  made  by  a  majority  of  this  court  in  Baugh  v.  Jfo 
Danid  &  Strong,  42  Oa.  641  \  E.  T,  <&  0.  Railroad  Company  v. 
Monlgomery,  44  id.  278,  giving  a  construction  to  the  2084th  section 
of  the  Code  as  to  the  liability  of  a  railroad  company  in  this  State 
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for  the  loss  of  goods  beyond  the  termiims  of  its  own  road,  and  the 
only  question  made  in  the  case  now  before  ns  is  one  of  law.  If  the 
defendant  was  liable  nnder  the  law  for  the  loss  of  the  plaintiffs 
trunk  when  applied  to  the  facts  contained  in  the  record^  then  the 
Tcrdict  was  rights  and  the  court  erred  in  granting  a  new  trial  The 
two  cases  cited  and  relied  on  by  the  defendant  do  not  necessarily 
control  the  decision  of  the  court  in  this  case,  which  is  a  suit  by  a 
passenger  for  the  loss  of  his  baggage  as  such  passenger,  for  which 
he  held  defendant's  check,  which  was  evidence  of  a  contract  of 
some  sort  at  least,  and  the  jury  have  found  under  the  eyidenoe  that 
it  was  a  contract  on  the  part  of  the  defendant  to  transport  safely 
the  plaintiff's  trunk,  either  by  itself  or  competent  agents,  from 
Savannah  to  Jacksonville,  the  place  of  destination,  and  in  our  judg- 
ment that  finding  was  in  accordance  with  the  law.  There  is  no 
evidence  going  to  show  that  the  defendant  offered  to  deliver  to 
the  plaintiff  his  trunk  at  Live  Oak  and  demanded  its  check  there- 
for at  that  place,  which  goes  to  show  what  was  the  construction 
put  upon  the  contract  by  both  parties,  as  evidenced  by  the  check 
delivered  by  the  defendant's  agent  to  the  plaintiff.  In  view  of  tiie 
facts  as  disclosed  in  the  record,  and  of  the  law  applicable  thereto^ 
the  court  erred  in  granting  a  new  trial. 
Let  the  judgment  of  the  court  below  be  reversed. 

Judgment  reverseeL 


Wbldon  v.  CoLQiniT. 

Sunday — criminal  inqtUtTf  on — baU  an. 

In  a  lime  of  peace  and  order  it  is  iUegal  to  hold  a  court  of  criminal  Inqoiiy  oii 
Sandaj,  bat  bail  maj  lawf  ally  be  taken  on  that  daj.* 

ACTION  on  bail  bond.    The  opinion  states  the  case.    The  plaint* 
iff  had  judgment  below. 

F.  B,  Hodges  and  Samuel  Lumpkiuy  for  plaintifib  in  error. 
Seaborn  Reese,  solicitor-general,  for  defendant. 

•  To  same  effect,  Hammotu  ▼.  State  (fie  Ala.  104),  81  Am.  Rep.  ]& 


FEBUUAKY  TEEM,  1879.  129 

Weldon  v.  Colqaitt. 

Blbcklkt,  J.    Ou  Sunday,  tho  2l8t  of  October,  1877,  during 
dJFine  service  at  a  country  churcli  in  Ilart  county,  four  men,  resi- 
dents of  South  Carolina,  behaved  in  a  violent,  boisterous  and  dis- 
orderly- manner,  disturbing  the  congregation   and  causing  it  to 
break  np  and  disperse.    In  the  midst  of  the  disorder  a  constable, 
who  happened  to  bo  present,  arrested  them.     One  of  them  escaped. 
The  constable  conducted  tho  other  three  before  a  justice  of  the 
peace,  procured  a  warrant,  and  then  detained  them  under  the  war* 
rant,  entering  their  arrest  thereon.     They  were  intoxicated,  were 
without  coanael,  and  could  not  procure  any,  but  insisted  upon  being 
tried  at  once.    The  trial  was  commenced  late  in  the  afternoon,  and 
wasconcladed  after  dark.     It  took  place  at  the  residence  of  the 
justice  of  the  peace,  which  was  about  half  a  mile  from  the  church 
and  some  nine  miles  from  Hartwell,  the  county  town.    The  State 
was  represented  by  an  attorney  at  law,  and  the  prisoners  had  the 
assistance  of  a  non-professional  friend.     Twenty- three  witnesses 
were  examined,  ten  for  the  prosecution  and  thirteen  for  the  defense: 
The  costs  of  the  proceeding,  as  registered  on  the  warrant,  amounted 
to  $37.80.    At  the  close  of  the  investigation  the  presiding  magis- 
trate passed  and  signed  officially  an  order  in  the  following  terms: 
**  After  hearing  the  testimony  of  the  parties  on  both  sides  it  is  held 
by  the  court  that  there  is  probable  cause  of  the  guilt  of  the  within 
charge  against  the  prisoners,  and  it  is  ordered  by  the  court  that 
the  defendants  give  bond  and  security  in  terms  of  the  law,  or  be 
committed  to  the  jail  of  said  county,  this  21st  day  of  October, 
1877."    One  of  the  prisoners,  Taylor,  gave  bond  accordingly  in  the 
penal  sum  of  eighty  dollars,  for  his  appearance  at  the  Superior 
Court  to  answer  for  the  offense,  with  Weldon  and  Boleman  as  bail. 
The  bond  was  delivered  on  the  day  of  the  arrest  and  trial,  about 
nine  or  ten  o'clock  at  night    It  bore  the  same  date  as  the  order  of 
commitment,  and  recited  that  order  as  well  as  the  arrest    After- 
ward, in  the  Superior  Gourt,  a  bill  of  indictment  was  preferred 
and  found  against  Taylor  for  the  offense,  under  section  4574  of  the 
Code,  and  on  his  failure  to  appear  a  judgment  nisi  forfeiting  the 
bond  was  rendered.    A  scire  facias  issued  and  was  served  upon 
the  bail  only,  a  return  of  non  est  being  made  as  to  the  principal.  The 
bail  pleaded  to  the  scire  facias,  first,  that  the  bond  was  illegal  and 
void  because  made  and  delivered  on  the  Sabbath  day;  and  secondly,. 
that  both  the  judgment  of  the  magistrate  requiring  the  bond  and 
Uie  bond  itself  were  illegal  and  void,  because  there  was  no  necessity 
Vol.  XXX7-17 
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or  other  good  reason  for  holding  the  conrt  of  inquiry  on  the  Sab* 
bath  day,  and  the  holding  of  the  same  was  not  a  work  of  necessity 
or  charity,  but  was  an  exercise  of  the  ordinary  business  or  calling 
of  the  magistrate. 

At  the  trial  a  verdict  for  the  amount  of  the  bond  was  had  against 
the  bail,  and  they  moved  for  a  new  trial,  the  overruling  of  which 
motion  is  the  subject  of  the  present  writ  of  error.  Several  grounds 
were  contained  in  the  motion  for  a  new  trial,  but  they  nearly  all 
had  relation  to  the  alleged  invalidity  of  the  bond  as  a  contract 
made  on  Sunday,  under  the  circumstances  above  narrated,  whidi 
circumstances,  with  some  amplification  of  the  particulars,  appeared 
in  evidence.    The  question  is,  was  the  bond  valid  or  invalid? 

1.  In  Georgia,  as  in  England,  Sunday  is  a  holy  day.  The  Code 
denominates  it  the  Lord's  day,  and  as  the  Lord's  day  all  courts  and 
magistrates  are  to  consider  it  This  they  are  to  do  as  matter  of 
mere  law,  irrespective  of  religious  obligation  and  duty.  On  it  there 
can  be  performed  no  judicial  labor  which  does  not  come  fairly 
within  the  description  of  works  of  necessity  or  charity.  Sunday  is 
no  day  for  trial  and  judgment,  being  by  the  common  law  dies  non 
juridicus.  The  mere  act  of  receiving  a  verdict  on  Sunday,  which 
the  jury  are  ready  to  deliver,  is  illegal.  49  Ga.  436.  The  current 
of  decision  by  this  court  has  been  pro-sabbatio  in  full  measure,  and 
with  that  current  runs,  we  thinks  the  true  law,  as  well  as  the  gen- 
eral moral  sentiment  of  the  people  of  the  State.  Courts,  high  or 
low,  are  no  less  bound  to  abstain  from  ordinary  labor  on  the  Sab- 
bath day  than  are  private  individuals.  In  a  time  of  peace,  and 
when  the  magistrates  of  the  country  are  not  overwhelmed  with 
police  business,  to  an  extent  rendering  it  impracticable  to  dispatch 
the  same  without  encroaching  upon  the  Sabbath,  a  court  of  inquiry 
cannot  be  begun  and  held  on  Sunday  fox  the  examination  and  com- 
mitment of  offenders,  not  even  of  Sabbath-breakers,  rioters  or  dis- 
turbers of  public  worship.  Warrants  may  issue  and  arrests  be 
made,  but  examination  and  trial  cannot  be  commenced  until  Mon- 
day. In  the  record  before  us  there  is  no  trace  of  any  necessity, 
physical  or  moral,  which  made  it  incumbent  upon  the  magifitmte 
to  disregard  the  legal  restraints  appertaining  to  the  Sabbath,  and 
engage  in  the  exercise  of  judicial  functions  on  that  day.  Doubt- 
less he  supposed  himself  to  be  in  the  line  of  duty,  but  be  was  mis- 
taken. All  he  did  judicially  in  the  premises  was  absolutely  void, 
and  in  strict  law  he  was  himself  amenable  to  the  penalties  of  aectioa 
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4579  of  the  Code,  as  a  violator  of  the  Sabbath  day,  the  holding  of 
coQrts  of  inquiry  being  a  part  of  his  ordinary  calling  as  a  jadicial 
officer. 

2.  The  warrant  and  arrest  were  however  legal.  Taylor  was  in 
kwfal  CQstody,  and  was  as  effectually  a  prisoner  and  deprived  of 
his  liberty  as  if  he  had  been  in  jail.  Had  he  been  in  jail  he  might 
have  been  legally  delivered  on  bail,  though  it  was  Sunday.  55 
Oa.  244. 

It  is  lawful  to  take  a  bond  on  Sunday,  admitting  a  prisoner  to 
bail,  the  same  being  in  favor  of  liberty,  and  in  the  nature  of  a  work 
of  charity  to  a  human  being  in  distress.  The  place  or  the  mode  of 
bis  confinement,  so  that  he  be  in  actual  legal  custody,  is  not  essen- 
tial   See  31  HI.  4G9. 

3.  The  mere  fact  that  the  bond  was  taken  on  Sunday  did  not 
Titiate  it.    The  bond  recites,  however,  the  void  order  of  commit- 
ment passed  by  the  magistrate,  and  the  evidence,  fairly  construed, 
fihows  that  the  decision  embodied  in  that  order  was  in  fact  an  in- 
dacement  to  the  giving  of  the  bond.    The  bond  was  made  and 
delivered,  not  only  because  of  the  warrant  and  arrest,  but  because 
the  judgment  of  the  magistrate  required  it  as  a  condition  of  keep- 
ing out  of  jail.    That  judgment  was  certainly  valid  or  invalid.    If 
TaJid,  it  would  go  to  uphold  the  bond ;  and  if  it  was  invalid  (as  we 
bare  pronounced  it),  it  had  no  binding  force,  and  compliance  with 
it  was  wholly  voluntary  on  the  part  of  the  prisoner.    He  accepted 
and  complied  with  it  when  he  was  under  no  obligation  to  do  sa 
Thereby  he  recovered  his  liberty,  and  that  was  the  main  end  in 
Tiew,  and  was  of  itself  a  sufficient  consideration  for  his  contract 
If  the  giving  of  the  bond  had  left  him  in  statu  quo,  that  is,  still  in 
CQstody,  and  its  only  effect  had  been  to  keep  him  out  of  jail,  the 
bond  would  have  been  equally  void  with  the  magistrate's  order;  but 
as  may  be  fairly  inferred  from  the  evidence,  he  not  only  kept  out  of 
jail,  but  was  freed  from  the  imprisonment  in  which  he  was  held  by 
the  officer  under  the  warrant    Doubtless  he  was  restored  imme- 
diately to  full  liberty.    Though  a  void  judgment  be  some  part  of 
the  inducement  to  a  contract,  yet  if  the  contract  would  be  valid 
and  obligatory  had  no  judgment  been  rendered,  the  contract  is  not 
made  void  by  the  nullity  of  the  judgment     Thus,  where  a  prisoner 
ID  the  custody  of  an  officer  under  a  warrant  insisted  upon  being 
tried  on  the  Sabbath  day,  and  was  tried  by  the  magistrate  accord- 
ingly, and  was  ordered  to  give  bail  or  stand  oommitted  to  jail. 
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though  the  order  was  void,  the  bond  was  good  as  a  voluntary  obli* 
gatioHy  inasmuch  as  the  prisoner  had  a  right  to  dissolve  the  arrest 
by  giving  bail  (the  offense  being  bailable)  without  the  compulsion 
of  any  order  or  judgment  whatsoever.  To  insist  on  a  hearing  upon 
Sunday,  and  to  obtain  it  and  then  give  bail,  is  to  waive  a  legal 
hearing ;  and  waiver  is  permitted  by  the  Code^  §§  10  and  4743* 
[Omitting  minor  considerations.] 

Judgmmii  affirmed. 


GoGOisr  V.  Cehtral  Bailroad  CoMPAinr. 

(«  Cku  685.) 

Matter  and  servant — nef^eMe  —  infury  by  raikoay  eompany  to  eervant  of  lab* 

graph  eompan^. 

The  plaintiff,  while  engaged  in  the  employ  of  a  telegraph  oompanj  in  distrib* 
nting  poles  along  the  line  of  a  railway,  and  while  npon  a  train  on  each  rail- 
waj,  was  injured  by  the  negligence  of  the  railway  company's  engineer  upon 
the  train.  The  train,  in  punoanee  of  a  contract  between  the  companies* 
was  transporting  men  and  materials  of  the  telegraph  company.  The  train 
was  manned  by  employees  of  the  railway  company,  bat  was  temporarily 
nnder  the  direction  of  the  foreman  of  the  telegraph  company,  HM,  that  the 
plaintiff  could  recover  of  the  railway  company.* 

ACTION  for  personal  injury.    The  opinion  states  the  facts.    The 
defendant  had  judgment  below. 

On  May  10th,  1870,  plaintiff  was  in  the  employ  of  the  Wesfcem 
Union  Telegraph  Company,  distributing  poles  between  Maoon  and 
Atlanta,  and  was  on  one  of  defendant's  railway  trains  which  was 
carrying  the  poles  to  be  distributed.  He  received  an  injury  caused 
by  the  carelessness  of  the  engineer  in  taking  up  the  ^' slack"  of 
the  train.  Ho  was  engaged  at  the  time  in  throwing  off  the  poles. 
The  engine  started  without  giving  any  signal,  and  in  taking  up 
the  ''  slack  ^  of  the  train  it  jerked  him  between  the  cars,  and  he 
was  injured.  Awtry  had  charge  of  the  hands  of  the  telegraph  com« 
pany,  and  he  was  on  the  engine  at  the  time  of  the  accident  The 
train  was  manned  by  hands  of  the  railway  company,  the  conductor 

•Cknnpare  Omwinokam  v.  intcmottonal  B-Oo.dSl  Tex.  606),  8S  Am.  Sep.  88S. 
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regolating  the  speed  accordiDg  to  Awtry's  directions.  By  contract 
between  the  two  companies,  the  train  was  transporting  the  men 
and  materials  of  the  telegraph  company.  Awtry  directed  the  con- 
ductor as  to  the  speed.     The  defendant  had  judgment  below. 

Marshall  J.  Clarke,  Bacon  &  Ruifierford,  and  E.  F,  Beat,  for 
plaintiff  in  error. 

R.  F.  Lyon,  for  defendant  in  error. 

Bleckley,  J.  1.  It  may  be  donbted  whether  there  is  any  way 
for  a  chartered  railroad  company,  without  special  permission  by 
statute,  to  let  out  one  or  more  of  its  locomotives  and  cars  to  be  run 
by  steam  upon  the  railway  track  of  the  corporation,  and  withdraw 
iUelf  from  responsibility  for  care  and  diligence  in  the  manner  of 
running.  The  charter  privileges  are  granted  by  the  corporation, 
and  in  accepting  them  it  assumes  the  correlovant  obligations.  One 
of  the  latter,  and  a  very  important  one  where  steam-power  is  em- 
ployed, is  the*  use  of  due  care  and  diligence  to  guard  against  injury 
to  person  or  property.  When  the  corporation  chooses  to  part  tem- 
pomrily  with  the  direct  control  of  some  of  its  dangerous  machinery, 
does  it  sever  itself  from  the  consequences  of  the  negligent  manage- 
ment of  that  machinery  upon  its  own  road,  on  the  part  of  those  to 
whom  it  has,  for  the  time  being,  intrusted  the  control  ?  Are  these 
latter  substituted  in  place  of  the  company  as  to  measures  of  redress; 
and  is  the  security  idSorded  in  other  cases  by  the  capital  and  re- 
•ouroes  of  the  company  cut  off  from  a  party  thus  injured  ?  Com- 
pare 49  6a.  355,  with  46  Id.  417.  The  facts  of  the  present  case, 
however,  do  not  render  any  decision  upon  this  point  necessary. 

2.  As  between  the  two  companies,  whose  servant  was  the  engi- 
neer ?  Was  he  the  servant  of  the  railroad  company,  or  of  the  tele- 
graph company  ?  If  the  former,  and  if  he  was  negligent,  and  if 
his  n^ligence  caused  the  injury,  his  master  must  respond.  He 
was  employed  by  the  railroad  company,  was  in  its  pay,  subject  to 
be  discharged  by  it,  and  was  running  its  locomotive  and  its  cars 
upon  its  track.  The  work  in  hand  was  the  transportation  and  dis- 
tribution of  poles  for  the  telegraph  company.  All  the  operatives, 
the  plaintiff  included,  except  the  engineer  and  the  conductor,  were 
lervaotB  of  the  telegraph  company,  and  one  of  these  servants  repre- 
sented the  latter  company  in  supreme  command.  The  progress 
tnd  the  pauses  of  the  train  were  governed  by  his  orders.    When  to 
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start  and  stop,  and  how  fast  to  move  were  matters  for  his  regula- 
tion. His  place,  however,  as  it  would  seem,  was  not  upon  the  loco- 
motive but  upon  the  cars.  Most  probably  his  wishes  were  signified 
to  the  conductor,  and  by  the  conductor  to  the  engineer.  It 
is  probable,  moreover,  that  his  instinictions,  (specially  as  to 
speed,  were  general  and  uniform,  delivered  once  for  all,  aud 
not  in  a  constant  flux  of  change  or  flow  of  repetition  ;  more 
i-esembling,  it  may  be  supposed,  established  law  than  a  series 
of  special  providences.  His  concern  was  mainly  with  results,  and 
his  supervision  of  means  involved  nothing  beyond  seeing  that  the 
poles  reached  their  proper  places  on  the  roadside  in  due  time  and 
manner.  There  is  no  evidence  that  he  interfered  or  had  a  right  to 
interfere  with  the  application  of  steam,  or  with  manipulating  the 
engine.  These  were  for  the  engineer  as  an  expert  —  as  a  craftsman 
skilled  in  his  business.  Certainly,  to  say  the  most,  the  connection 
of  the  two  was  not  closer  than  that  of  pilot  at  the  wheel  and  engi- 
neer at  the  throttle  ;  and  if  so,  the  actual  handling  of  the  engine 
was  exclusively  for  the  engineer.  AVhatever  the  engineer  did  by 
the  command  of  the  telegraph  company's  superintending  agent  was 
not,  we  may  concede,  fault  or  negligence  in  the  engineer.  If  there 
was  an  order  to  jerk,  or  to  take  up  the  slack  too  fast,  or  otherwise 
to  misapply  the  power  of  the  engine,  obedience  to  the  order  may 
not  have  been  matter  for  complaint  by  any  servant  of  the  telegraph 
company  on  board.  But  orders  to  move  at  a  given  speed,  to  stop 
and  to  start,  include  in  themselves  by  implication  a  further  order 
to  do  these  things  in  a  proper  manner,  unless  some  particular  man- 
ner is  expressed.  To  cover  unusual  jerks,  or  unsafe  slacking,  or 
other  hazardous  freaks  by  orders,  it  is  necessary  that  the  orders 
should  clearly  embrace  them.  Any  possible  doubt  should  go  against 
such  a  construction  of  orders  ;  for  it  is  not  to  be  intended  that  any 
but  ordinary  and  proper  means  are  contemplated  when  an  order  to 
move,  stop  or  start,  is  given.  Whether  the  engineer  was  in  fact 
negligent,  and  whether,  if  he  was,  that  negligence  caused  the  injury 
sued  for,  ought  to  be  left  open  as  mere  matters  of  fact  to  be  deter- 
mined by  a  jury  on  the  new  trial  which  it  is  our  purpose  to  award; 
but  in  law,  that  he  was  the  servant  of  the  railroad  comtiany  in  re- 
spect to  the  negligence  with  which  he  is  charged  we  have  no  doubt 
Though  he  was  subject  to  certain  orders  from  the  telegraph  com- 
pany, these  orders  did  not  extend,  and  it  was  not  contemplated 
that  they  should  extend,  to  the  details  of  his  vocation,  to  the  mat* 
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ters  of  art  and  dkill  whicli  his  dnty  involved.    As  to  these,  his  or- 
ders are  to  be  looked  for  in  the  laws  of  the  land,  and  the  rule  of 
diligence  which  they  impose  is  the  rnle  by  which  his  diligence  is  to 
be  measured ;  and  for  that  degree  of  diligence  on  his  part  the  rail- 
road company  was  responsible.    We  see  not  why  that  responsibility 
wonld  not  hold  as  between  the  two  companies  themselves.    If  the 
property  of  the  telegraph  company  had  been  damaged  by  the  same 
acts  of  negligence  which  are  now  complained  of  by  the  plaintiff,  or 
if  the  latter  company  had  been  a  natural  person  and  had  received 
the  woands  and  bruises  which  the  plaintiff  received,  what,  in  either 
such  case,  would  have  hindered  a  successful  action  by  the  telegraph 
company  against  the  railroad  company  ?    If  yon  hire  from  me  the 
services  of  my  skilled  servant  for  a  given  occasion,  and  while  about 
the  business  he  uses  his  skill  negligently,  and  thereby  you  are 
damaged  in  property  or  person,  am  I  not  answerable  ?    And  will 
yoor  presence  and  my  absence  make  any  difference  in  my  liability, 
if  yon  have  done  nothing  which  you  ought  not,  nor  omitted  any 
thing  which  you  ought,  to  have  done  f    And  we  take  it  that  under 
the  circumstances  of  the  present  case,  the  servants  of  the  telegraph 
company  were  no  less  than  the  company  itself  under  the  protection 
of  law  against  the  engineer's  negligence,  if  they  were  rightfully 
upon  the  cars.     The  engineer's  services  were  not  performed  sepa- 
rately from  the  labor  of  these  servants,  but  in  connection  with  it ; 
and  this  doubtless  was   contemplated  in  the  contract,  whatever 
that  was,  between  the  two  companies.    Tou  and  I,  let  it  be  sup- 
posed, are  carrying  on,  each  his  own   business,  upon   the  same 
premises,  I  in  my  shop,  and  you  in  the  open  air  beside  it.  Wanting 
work  done  in  my  line,  it  is  arranged  between  us  that  yon  are  to  send 
a  force  of  common  laborers  with  a  general  superintendent  of  the 
operations,  and  that  I  will  furnish  all  the  implements,  with  an 
expert  to  use  such  of  them  as  require  special  skill  in  handling,  and 
that  by  the  co-operation  of  all  these,  the  work  is  to  be  executed  in 
my  shop.     We  both  know,  and  the  laborers  know,  the  execution  of 
soch  work  is  attended  with  peril  rather  more  than  ordinary,  and 
that  the  degree  of  this  peril  depends  chiefly  on  the  skill  and  diligence 
of  my  expert.     The  work  is  entered  upon ;  the  superintendent  is 
faultless ;  the  laborers  are  all  faultless ;  the  expert  alone  fails  in 
duty,  is  negligent  in  the  use  of  his  skill  and  by  reason  of  his  neg- 
Ugenoe,  one  of  the  laborers  is  physically  injured:  am  I  not  liable  P 
My  servant,  while  in  my  employment  about  my  business,  in  my 
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shop  and  with  my  tools,  has  negligently  injured  your  servant  en- 
gaged with  him  on  the  same  general  work;  the  skilled  man  on  whoee 
fidelity  the  safety  of  operations  mainly  depended,  has  proved  derelict» 
and  a  common  laborer  at  work  on  a  plain  part  of  the  job  has  been 
crippled  or  otherwise  wounded.  Is  the  laborer  to  be  without  remedy^ 
or  turned  over  for  redress  to  the  expert  alone  ?  Rather  is  not  his 
negligence  my  negligence  also?  Being  his  master,  and  his  wrongful 
conduct  having  occurred  while  acting  within  the  scope  of  his  em- 
ployment, am  I  not  bound  with  him  and  for  him  ?  Code,  §  2961. 
While  no  case  exactly  analogous  to  the  one  at  bar  has  been  brought 
to  our  attention,  and  we  have  found  none  precisely  in  point,  the 
principle  which  controls  it  is  ruled  or  recognized  in  the  following 
authorities.  EL  Bl.  &  EL  899;  6  M.  &  W.  499;  Wood  Mast.  AServt* 
630  et  seq.;  Whart  on  Neg.,  §  177  et  seq.;  Shear.  &  Redl  on  Neg., 
§§  73,  74;  Story  on  Agency  [8th  ed.],  §§  453  a,  453  b. 
[Omitting  minor  matters.] 

JudffnefU  revered. 
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(05  111.  1S4.) 
Trover — far  grcdn  mixed  with  other  —  National  hank  —  uUra  vires. 

Trorer  lies  for  gnin  consigned  to  a  public  ware  house,  and  there  mingled  with 
other  grain ;  and  where  the  owner  of  the  warehouse  transfers  the  warehouse 
ud  rach  contents  to  a  National  bank,  to  secure  a  debt,  the  latter  must  re- 
spond to  such  consignors  for  such  grain,  irrespective  of  its  chartered 
lathoritjr.t 

TROVER.     The  opinion  states  the  case.     The  plaintiff  had  judg* 
ment  below. 

Ttnney  £  Flowers^  for  appellant.  1.  Corporations  can  exercise 
only  snch  powers  as  are  expressly  conferi*ed  on  them^  and  such  im- 
plied  powers  as  are  necessary  to  enable  them  to  perform  their  pre- 
scribed duties.  Vandall  v.  San  Francisco  Dock  Co,j  40  Cal.  83; 
Bdlmeyer  v.  Ind.  DisL  of  MarshalUown,  44  Iowa,  664 ;  Weckler  v. 
first  Nat.  Bank,  42  Md.  581  ;  s.  c,  20  Am.  Rep.  95  ;  St.  Louts  v. 

•flee  RUA  r.  StaU  National  BaAkof  lAnonUi  (7  Neb.  901),  29  Am.  Bep.  888. 

Vol.  XXXV— is  . 
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Weber.  44  Mo.  547  ;  Matthews  v.  Skinker,  62  id.  329 ;  8.  c,  21  Am. 

Bep.  425. 

Corporations  are  not  responsible  for  the  unauthorized  and  unlaw- 
ful acts  even  of  their  oflacers,  although  done  colore  officii^  and  if  the 
tortious  act  arises  in  a  matter  which  is  foreign  to  the  objects  aod 
purposes  of  the  corporation,  and  beyond  its  powers,  express  or  im- 
plied, it  cannot  be  held  liable.    Angell  &  Ames  on  Corp.,  §  311,  n. 
4;  2  Dill,  on  Mun.  Corp.  877  ;   City  of  Chicago  v.  Turner,  80  111. 
419 ;  Board  of  Trustees  v.  Schroeder,  68  id.  353;  Howe  v.  Jfayor,  etc 
of  BaUimore,  30  Md.  218 ;  Eastman  v.  MeredUh,  36  N.  H.  278; 
Mayoi^,  etc,,  v.  Cunliff,  2  Comst  165;  First  Nat.  Bh.  of  Manhattan 
V.  Oitizms'  Bank  of  Topeka  (U.  S.  Cir.  Ct.),  21  Int  Rev.  Bee  382; 
Indianapolis,  etc.,  Ry.  Co.  v.  Anthony,  43  Ind.  183;  Brokaw  v.  N.  J. 
R.  R.,etc.,  Co.,  32  K  J.  L.  328;  Wiley  y.First  Nat.  Bk. of  BraUleboro, 
44  Vt.  546 ;  8.  c,  19  Am.  Bep.  122 ;  Hood  v.  N.  Y.  and  N.H.R.R* 
Co.,  22  Conn,  1  and  502;  First  Nat.  Bk.  of  Lyons  v.  Ocean  Nat,  Bk, 
60  N.  Y.  278 ;  s.  c,  19  Am-  Bep.  181 ;  Scott  v.  First  Nat.  Bank  of 
Chester  Valley,  72  Penn.  St  471;  8.  c,  13  Am.  Bep.  711;  DeHam 
V.  Kensington  Nat.  Bank,  81  Penn.  St  95;  VanderbiUy.  Richnmi 
Turnpike  Co.,  2  Conn.  479;  Sturges  v.  Keith,  57  111.  451 ;  8.  c,  13 
Am.  Bep.  28. 

2.  Where  grain  has  been  received  into  a  warehouse  and  placed 
in  a  common  bin,  and  mixed  with  the  grain  of  other  persons,  and 
lost  its  identity,  the  owner  has  parted  with  his  property  in  it,  and 
that  the  receipt  issued  to  him  does  not  represent  his  grain.  BaiUf 
v.  Bensley,  87  HI.  556;  Seymour  v.  Wyckoff,  10  N.  Y.  213;  Chase 
V.  Washburn,  1  Ohio  St  244;  Newton  v.  Woodruff,  2  Comst.  153; 
Hurd  V.  West,  7  Gow.  752;  Ewing  v.  French,  1  Blackf.  353;  Smith 
V.  Clark,  21  Wend.  83;  Buffum  v.  Merry,  3  Mas.  478 ;  Lonergan  t. 
Stewart,  55  HI.  44;  Rahilly  v.  Wilson,  3  Dill.  420 ;  Johnson  v.  Brawn, 
37  Iowa,  200;  Dillingham  v.  Smith,^  30  Me.  370;  Loomis  v.  Oreen, 
7  Greenl.  386;  Lupton  v.  White,  15  Ves.  432;  Scudder  v.  Wooster, 
11  Cash.  573;  Hutchinson  v.  Hunter,  7  Barr,  140;  Ooldery.  Ogden, 
15  Penn.  St  528;  Waldo  v.  Belcher,  11  Ind.  609;  Merrill  y.  Hunne- 
well,  13  Pick.  213;  Young  v.  Austin,  6  id.  279. 

Barker,  Buel  i&  Barker,  for  appellee. 

Walker,  C.  J.     It  appears  from  the  transcript  in  this  oase  that 
one  Bunyan,  about  the  10th  day  of  July,  1876,  being  indebted  to 
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the  German  National  Bank  of  Chicago,  conveyed  to  Herman  Schaff* 

oer,  its  cashier^  in  trust  for  the  bank,  a  pnblic  warehouse  for  grain 

in  the  city,  known  as  '*  Runyan's  Elevator; "  that  afterward,  about 

the  1st  day  of  November  of  that  year,  the  bank,  through  its  agents, 

took  possession  of  the  warehouse,  in  which  there  was  at  that  timo 

18,000  or  20,000  bushels  of  barley  stored  for  different  persons. 

Appellee  held  warehouse  receipts  for  a  trifle  over  6,000  bushels  of 

this  grain,  which  had  been  issued  for  grain  actually  stored  therein* 

These  receipts  contained  an  agreement  by  the  owner  that  th& 

grain  therein  mentioned  might  be  stored  with  other  grain  of  the 

same  grade  or  quality,  by  inspection.     It  is  conceded  that  thia 

grain  was  thus  stored.     And  it  is  found  by  the  Appellate  Court 

that  at  the  time  the  bank  took  possession  there  was  a  sufficient 

quantity  of  grain  in  the  warehouse  to  meet  all   the  outstanding 

receipts.    The  bank,  when  it  took  possession,  placed  one  Stokes  in 

charge,  and  he  at  once  began  to  receive  grain,  and  placed  the  same 

in  bins  with  other  grain  in  store  and  issued  warehouse  receipts, 

and  he  delivered  grain  therefrom. 

In  the  following  December  appellee  tendered  to  Stokes  the  ware* 
bonse  charges  due  for  storage  and  demanded  of  him  the  barley  rep- 
resented by  his  receipts,  but  he  refused  to  make  such  delivery. 
Appellee  thereupon  brought  this  action  of  trover  in  the  Circuit 
Conrt  of  Cook  county.  The  general  issue  was  filed,  and  a  trial  by 
the  court  and  jury  resulted  in  a  verdict  in  favor  of  appellee  for 
13,134  against  the  bank,  but  the  other  defendants  were  found  not 
guilty. 

A  motion  for  a  new  trial  having  been  overruled,  judgment  was 
rendered  on  the  verdict  The  bank  appealed  to  the  Appellate 
Court,  where  the  judgment  was  affirmed,  and  the  case  is  brought 
to  this  court  and  errors  are  assigned  on  the  record. 

All  questions  of  controverted  fact  having  been  found  by  the 
Appellate  Court  we  can  only  consider  questions  of  law  arising 
thereon.  Appellant  claims,  that  conceding  the  facts  to  be  true  aa 
found  by  the  jury  and  the  Appellate  Court,  still  appellee  is  not 
entitled  to  recover,  and  the  judgment  should  therefore  be  reversed. 
It  is  contended  by  appellant  that  the  action  is  misconceived ; 
that  a  recovery  cannot  be  had  in  trover;  that  when  the  owner  con- 
sents that  his  grain  shall  be  commingled  with  other  grain  in  such 
a  manner  as  to  lose  its  identity,  he  cannot  recover  for  its  conversion.^ 
This  would  no  donbt  be  true  if  a  recovery  should  be  sought  by  an 
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Bfition  of  replevin,  not  because  the  ownership  of  the  property  is 
changed,  but  because  the  sheriff  could  not  deliver  it  to  plaintiff. 

To  maintain  trover  it  has  never  been  held  that  the  property  must 
€ven  be  in  existence,  much  less  that  it  shall  be  capable  of  being 
identified  and  separated  from  all  other  property  of  the  same  char- 
acter. No  one  surely  will  contend  that  merely  by  proving?  that  the 
defendant  had  destroyed  the  property,  or  so  changed  it  that  its 
identity  was  lost,  a  recovery  would  be  defeated.  Whatever  effect 
such  proof  might  produce  in  replevin,  it  surely  would  bo  no  defense 
to  an  action  of  trover. 

Suppose  two  persons  were  by  consent  to  mingle  their  grain,  and 
one  were  to  sell  the  entire  quantity,  could  it  be  maintained  that 
the  other  owner  had  no  action  to  recover  for  the  loss,  or  that  trover 
would  not  lie  against  the  seller  or  the  buyer?  It  is  perfectly 
apparent  that  he  might  maintain  trover.  By  the  intermixture 
neither  would  lose  his  legal  title  to  the  property,  as  that  undeniably 
remained  as  it  was  before.  The  only  change  which  that  would 
produce  is  that  of  the  difficulty  of  identity  with  a  change  of  the 
rights  as  to  possession. 

If  two  persons  were  the  joint  owners  of  a  specific  chattel  and  one 
were  to  sell  it  and  convert  the  proceeds  to  his  own  use,  will  it  be 
contended  that  the  other  joint  owner  could  not  sue  in  trover  and 
recover  damages  for  the  loss  of  his  half?  Trover  being  for  the 
recovery  of  damages  sustained  by  the  plaintiff,  for  the  conversion 
of  his  property,  it  cannot  matter  whether  he  holds  the  property 
thus  converted  jointly  with  another  or  in  severalty.  His  right  of 
property  in  either  case  is  the  same,  and  the  damage  he  sustains  is 
not  different,  and  reason  and  justice  require  that  the  means  of 
obtaining  his  rights  should  be  the  same  in  either  case.  Nor  are  we 
aware  of  any  technical  rule  which  prohibits  it. 

If,  however,  we  refer  to  authority,  it  will  be  found  to  fully  sup- 
port these  views.  In  Chitty  on  Pleading,  p.  167,  it  is  said  the 
action  lies  against  any  person  who  had  in  his  possession,  by  any 
means  whatever,  the  personal  property  of  another,  and  sold  it  or 
used  it  without  the  consent  of  the  owner,  or  refused  to  deliver  it 
when  demanded.  And  it  has  been  held  that  a  person  owning  prop- 
erty mingled  with  that  of  another  may  on  its  conversion,  maintain 
the  action.  Sec  Jackson  v.  Anderson,  4  Taunt  24 ;  WJiifehouse  v. 
Frosty  12  East,  G14.  And  in  the  cases  of  Benjamin  y.  Stremple,  13 
111.  466,  and  BoyU  v.  Levings,  28  id.  314,  it  was  held  that  one  ten- 
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ant  in  common  of  a  chattel  may  maintain  trover  against  the  other 
tenant  in  common^  where  he  has  converted  the  property  to  his  own 
nae.  This  right  was  held  to  be  given  nnder  the  statute,  bat  it 
only  enlarges  the  common-law  right 

We  are  therefore  of  opinion  that  even  if  it  can  be  said  that  appel- 
lee  held  a  third  interest  in  this  grain  in  common  with  the  other 
holders  of  receipts,  that  would  be  no  impediment  to  his  main- 
taining the  action. 

Kor  does  the  case  of  Bailey  v.  Benslei/,  87  III.  556,  infringe  this 
rale.  In  that  case  the  questions  involved  were  between  the  com- 
roisgion  merchants  and  their  consignor.  He  had  shipped  grain  to 
them,  to  be  sold  when  he  should  so  order.  When  they  sued  him 
for  a  balance  for  advances,  commissions,  and  charges  paid  for  stor- 
age, one  of  the  objections  raised  by  him  was,  that  on  receiving  re- 
ceipts for  grain  he  had  consigned  to  them,  with  directions  to  hold 
it,  they  bad  sold  and  transferred  the  warehouse  receipts  given  when 
hi3  grain  went  into  store,  and  that  when  he  ordered  them  to  make 
sales  they  furnished  and  sold  other  receipts  representing  the  same 
qauntity  and  grade  of  grain  as  he  had  stored,  and  for  which  the  re- 
ceipts had  been  given.  But  it  was  held  that  this  being  according 
to  nsage  on  the  board  of  trade,  it  was  unobjectionable. 

It  was  also  said  that  ^^  we  do  not  see  how,  as  appellant  claims, 
the  warehouse  receipt  can  be  regarded  as  the  property,  or  as  repre-^ 
senting  the  property,  of  the  consignor,  on  account  of  the  receipt  of 
whose  grain  it  issued,  so  that  the  parting  with  such  particular  re- 
ceipt is  a  disposal  of  the  consignor's  property.  The  grain,  on  being 
received  at  the  warehouse,  is  stored  in  common  bins,  mixed  with 
other  grain,  and  loses  its  identity,  and  becomes  incapable  of  specifio 
designation;  that  amount  of  grain  is  credited  to  the  consignee* 
The  warehouse  receipt  is  given  to  the  consignee  as  his  voucher  that 
he  has  in  that  warehouse,  not  the  grain  of  the  consignor,  nor  any 
particular  grain,  but  a  certain  number  of  bushels  of  grain  of  (ho 
kind  and  grade  mentioned  in  the  receipt,  subject  to  his  order  and 
disposal.  The  consignor  is  not  named  in  the  receipt  It  does  not 
represent  his  particular  property.  It  is  not  issued  to  be  used  by 
him.  For  his  protection  and  voucher  he  may  be  supposed  to  have 
a  railroad  receipt  on  shipment,  and  the  acknowledgment  of  the 
consignee  of  the  receipt  of  the  grain." 

Here,  the  court  was  not  discussing  what  legal  right  the  holder  of  . 
the  receipt  has,  but  what  claim  the  consignor  has  on  his  consignee. 
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4.0  whom  the  receipt  was  given,  and  which  had  never  been  delivered 
to  the  consignor,  so  as  to  vest  title  in  him  of  any  specific  property 
or  any  number  of  bushels  of  the  entire  mass  with  which  it  was 
mingled.  Had  the  consignee  returned  the  receipt  to  the  ware- 
houseman and  demanded  the  delivery  of  the  grain,  the  latter  conld 
not  have  been  heard  to  say  the  consignee  was  not  the  owner  of  that 
number  of  bushels  of  grain  to  bo  taken  and  separated  from  the 
great  bulk  of  grain  of  the  same  grade.  He  would  not  have  been 
entitled  to  the  very  same  grain  he  stored  or  placed  in  the  ware- 
house, but  to  other  similar  grain.  So  it  would  have  been  had  the 
consignee  given  the  receipt  to  the  consignor,  and  he  had  made  the 
tender  and  demanded  the  grain  for  which  the  receipts  called. 

In  that  case  it  was  also  said  that  as  two  receipts  for  precisely  the 
same  amount  and  grade  of  grain  were  equivalent,  it  did  not  matter 
>vhether  the  consignee  delivered  the  very  same  receipts  he  received 
when  the  grain  went  into  the  warehouse,  or  others  for  the  same 
quantity  or  quality  and  grade.  On  presenting  either  he  would  not 
have  received  the  same  he  stored,  as  it  would  have  been  impossible 
to  have  delivered  the  very  same  grain  that  was  received.  So  that 
as  between  him  and  his  consignor,  be  had  no  right  to  demand  the 
identical  receipt  that  was  issued  when  his  grain  passed  into  the 
warehouse  —  that  any  other  receipt  issued  by  the  same  warehouse- 
man for  a  like  number  of  bushels  of  the  same  grade  would  answer  the 
same  purpose,  when  the  consignee  wished  to  sell  or  withdraw  the 
amount,  as  the  original  receipt  Either  receipt  invested  him,  when 
delivered  to  him,  with  the  legal  title  to  that  amount  of  grain  of  the 
same  grade,  which  he  could  undeniably  have  demanded,  and  on 
paying  the  charges,  if  refused,  he  could  maintain  an  action  of 
trover  and  recover  damages  for  its  conversion. 

It  is  true  that  this  grain  was  delivered  to  Kunyan  and  the  de- 
mand was  made  of  Stokes.  But  Runyan  was  compeUed  to  sell  the 
warehouse  to  pay  indebtedness  to  the  bank.  He  conveyed  to 
Schaflucr  to  hold  in  trust  for  the  bank,  and  was  compelled  to  de- 
liver possession  to  the  purchaser.  And  as  he  was  not  permitted  to 
remove  the  grain  he  had  received  into  the  warehouse,  except  under 
circumstances  not  claimed  to  have  existed,  without  committing  a 
felony,  he  had  no  choice,  but  was  compelled  to  surrender  the  pos- 
session of  the  grain  with  the  elevator.  Nor  did  Stokes,  the  bank 
or  any  other  person,  acquire  any  title,  claim  or  lien  on  the  grain 
then  in  the  warehouse,  the  possession  of  which  was  deliverod  with 
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IL  Bat  they,  by  receiving  it,  became  as  mere  substitated  bailees 
in  the  phice  of  Runyan,  and  became  charged  with  the  same  duties 
to  the  owners,  and  were  bound  to  deliver  it  precisely  as  would 
Rnnyan  had  he  been  in  possession.  And  this  duty  manifestly  de- 
volved on  Stokes  or  the  bank.  A  failure  to  deliver  the  grain,  then, 
rendered  one  or  the  other  liable  to  respond  in  damages. 

It  is  insisted  for  the  bank  that  its  charter  does  not  authorize  it 
to  engage  in  or  carry  on  the  business  of  warehousemen  ;  that  its 
charter  only  authorizes  it  to  do  a  banking  business,  and  the  receipt, 
storage  and  otherwise  handling  grain  as  a  warehouseman  is  uUra 
mruy  and  it  cannot  be  held  liable*  The  jury  by  their  verdict,  and 
the  Appellate  Court  by  affirming  the  judgment  of  the  Circuit  Court, 
have  found  that  the  bank  has  converted  this  grain  to  its  own  use ; 
that  it  has  appropriated  appellee's  property  and  deprived  him  of  it» 
to  the  amount  of  the  verdict,and  that  this  was  wrongfully  done.  And 
shall  the  bank  be  heard  to  say,  that  although  it  has  appellee's  prop- 
erty which  it  refuses  to  surrender  to  him,  and  has  converted  it  to 
the  use  of  the  bank,  and  because  it  was  obtained  by  the  perform- 
ance of  acts  not  authorized  by  its  charter,  the  bank  will  hold  it 
and  refuse  to  account  for  it  or  its  proceeds  ?  Such  cannot  be  the 
law.  Suppose  a  person  to  make  a  special  deposit  in  a  bank  of  a 
sum  of  money,  and  the  envelope  should  be  broken,  the  money  taken 
and  placed  with  the  funds  of  the  bank  and  its  profit  account  cred- 
ited by  the  amount,  and  it  should  be  paid  out  in  the  course  of  its 
business,  could  the  bank,  when  sued,  e^scape  liability  by  saying  that 
the  bank  is  not  authorized  to  receive  special  deposits  for  safe-keep- 
ing only,  and  the  act  was  ultra  vires  f  We  presume  no  cue  would 
contend  for  such  a  defense.  And  it  maybe  asked,  in  principle 
how  does  the  case  at  bar  differ  from  the  one  supposed  ?  In  snch  a 
case  the  bank  would  have  received  money  and  appropriated  it  to 
which  it  had  no  claim,  nor  should  it  be  permitted  to  hold  it  because 
it  was  wrongfully  obtained. 

The  question  is,  not  whether  the  bank  was  acting  under  and  in 
conformity  to  the  provisions  of  its  charter  in  receiving  and  for- 
warding grain,  but  whether  the  bank  has  wrongfully  converted 
appellee's  property  to  its  own  use.  If,  as  the  jury  have  found, 
the  bonk  has,  then  it  does  not  matter  whether  the  wrong  was 
perpetrated  whilst  the  bank  was  in  the  pursuit  of  its  legitimate 
business  or  was  acting  against  the  provisions  of  its  charter.  The 
wrong  to  appellee  is  the  same   in    the  one  case  as  in  the  other. 
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It  can  bo  no  defense  to  say  the  bank  obtained  and  converted 
appellee's  property  contrary  to  the  provisions  of  its  charter.  The 
wrong  is  the  same,  and  it  cannot  matter  in  what  manner  the 
wrong  was  perpetrated,  as  the  liability  is  the  same.  It  is  the 
wrong,  and  not  the  manner  in  which  it  occurred,  that  we  have 
to  consider.  It  is  not  a  defense  for  the  bank  to  say,  we  received 
and  converted  the  grain  and  held  the  money  without  claim  of  right, 
but  as  when  we  converted  the  property  we  were  acting  beyond  the 
limits  of  our  charter,  you  cannot  recover.  The  bank  committed 
the  wrong  and  is  liable. 

Perceiving  no  error  in  this  record,  the  judgment  of  the  Appel* 
late  Oourt  is  aflkmed. 

Judfffnepii  affirmed. 
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(W  ni.  i8«.) 

NegaUMe  inttrument* — reeeieer^  eert{ficate», 

Oertificatas  of  IndebtedneM  issued  bj  a  reoeiyer  are  not  negotiable  Initni 

ments. 

ACTION  on  a  receiver's  certificate  of  indebtedness.    The  opinioa 
states  the  case.    The  defendant  had  judgment  below. 

&  D.  Puterbaugh,  for  appellants.  A  receiver's  certificate  is 
negotiable,  and  when  payable  to  bearer  is  transferable  by  deliv- 
ery and  possesses  all  the  ordinary  attributes  of  negotiable  instm- 
ments.  The  purchaser  of  such  a  certificate,  like  the  purchaser 
of  a  municipal  bond,  is  put  upon  inquiry  as  to  two  points :  1,  as 
to  whether  there  has  ever  been  authority  of  law  by  which  the 
certificate  has  been  issued ;  and  2,  as  to  whether  the  certificate 
has  l)een  issued  by  the  proper  officials  and  within  the  scope  of 
their  authority.  Ilaving  ascertained  these  two  points  he  is 
bound  to  go  no  further,  if  the  face  of  the  certificate  shows  that 
it  is  valid.  2  Goler  on  Mun.  Bonds,  134 ;  Biasell  \\  JeffertonvSk, 
24  How.  287 ;  Comrs.  of  Knox  County  v.  AspinwaU,  id.  540 ;  Bogirs 
V.  Burlington,  3  WalL  754. 
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B.  S.  Pretitfinan  and  Hughes  di  Bhotnfield,  for  the  Peoria  and 
Springfield  Railroad  Company. 

L,  W>  James  and  Sopkins  and  Morrow,  for  the  bondholders  and 
appellee. 

ScoTTy  J.  Many  of  the  principal  &ct8  contained  in  this  record 
appear  by  stipnlation  of  the  parties.  On  May  22, 1875,  nnder  a 
bill  filed  by  a  bondholder,  the  Peoria  and  Springfield  Railroad 
Company  was  placed  in  the  hands  of  a  receiyer,  who,  nnder  the 
^lirection  of  the  oonrt,  took  possession  of  all  the  property  of  the 
company. 

Application  was  made  to  the  court,  by  the  first  receiyer  appointed, 
for  leaye  to  borrow  money  with  which  to  make  needed  improye* 
ments  indispensable  to  the  presenration  of  the  property  and  to  the 
profitable  mnning  of  the  road,  which  was  granted,  and  the  receiyer 
anthoiued  to  borrow  a  sam  of  money,  not  exceeding  $20,000,  for 
the  purposes  named  in  the  order  of  the  court,  to  be  paid  out  of  the 
tamings  and  proceeds  of  the  property  after  first  paying  the  opera- 
tives and  employees  of  the  road* 

Afterward,  on  the  22d  day  of  June,  1875,  by  another  order  of  the 
court,  the  receiver  was  authorized  to  borrow  $34,646,  including  the 
120,000  specified  in  the  preyious  order,  to  be  by  him  expended  for 
the  purposes^  and  no  other,  expressed  in  the  order  of  June  14, 1875, 
sod  in  his  concurrent  application,  for  a  period  of  not  less  than  one 
nor  more  than  fiye  years,  with  interest  not  exceeding  ten  per  cent 
per  annum,  and  for  which  he  was  authorized  to  issue  to  the  person 
or  persons  from  whom  he  should  borrow  the  money  his  certificate 
as  such  receiyer,  the  form  of  which  was  prescribed  by  the  court, 
and  that  it  should  express  on  its  face,  to  whom  it  was  issued,  on 
vhat  account,  and  that  it  was  issued  by  order  of  the  court, —  a  copy 
of  which  order  was  required  to  be  printed  on  the  back  of  the  certifi- 
cate. 

The  money  to  be  borrowed  by  the  receiyer  under  this  order  was 
to  be  a  first  lien  on  the  income,  reyenues  and  earnings  of  the  rail- 
road company  after  deducting  therefrom  the  operating  exitenses, 
and  on  aU  other  property  of  the  company,  real  and  personal.  It 
was  made  the  duty  of  the  receiver  from  time  to  time  to  report  his 
acts  and  doings  to  the  court,  and  so  soon  as  he  should  borrow  any 
money  to  report  to  the  court  the  person  or  persons  from  whom  it 
Vol.  XXXV-19 


146  lELINOIS, 


Turner  t.  Peoria  and  Springfield  Bailroad  Company. 


waa  obtained,  the  time  of  payment^  and  the  rate  of  interest  to  be 
paid.  , 

On  the  resignation  of  the  first  receiver  another  one  was  appointed 
by  the  court,  who  was  required  to  ^re  bond  in  the  sum  of  (SOyOOOt 
conditioned  for  the  faithful  performance  of  his  duties  as  such 
receiver. 

It  was  made  to  appear  that  the  indebtedness  incurred  by  the  first 
receiver  remaining  unpaid  amounted  to  about  $100,000,  and  that 
the  receiver  jiist  appointed  was  unable  to  meet  such  indebtedness 
from  the  current  earnings  of  the  road,  and  thereupon  it  was  ordered 
by  the  court  that  the  receiver  issue  certificates  of  indebtedness  for 
any  outstanding  valid  indebtedness  of  the  late  receiver,  or  to  bor« 
row  a  sufficient  sum  of  money  with  which  to  pay  such  indebtedness, 
on  such  time  as  he  should  deem  proper,  not  exceeding  two  yeaiSy 
and  at  a  rate  of  interest  not  exceeding  ten  per  cent  per  annum, 
payable  semi-annually. 

The  amount  of  such  certificates  was  limited  to  the  present  in- 
debtedness of  the  late  receiver,  and  was  not  to  exceed  $100,000,  and 
to  be  used  fot'  the  purpose  of  liquidating  such  indebtedness,  and 
for  no  other  purposes.  The  form  of  the  certificate  the  receiver  was 
authorized  to  issiie  was  prescribed.'  It  was  to  be  made  payable  to 
the  party  to  whom  it  wad  to  be  delivered,  or  his  order,  and  a  copy 
of  the  order  6f  the  court  authorizing  the  issuing  of  such  certificates 
was  required  to  be  printed  on  the  back  thereof . 

On  the  7th  of  October,  1878,  Archibald  Turner  and  Joseph  S.* 
Decker  filed  their  intervening  petition  in  the  original  cause  wherein 
the  receiver  had  been  appointed,  in  wliich  they  represented  to  the 
court  that  they  were  the  bona  fide  holders  of  flk  certificate  of  indebt- 
edness issued  by  the  second  receiver  of  the  effects  of  the  railroad 
company,  da  feed  November  20,  1877,  payable  on  or  before  the  20th 
day  of  August,  1878,  for  the  sum  of  $5,000,  payable  to  B.  K  Smith, 
or  bearer,  and  that  such  certificate  was  issued  on  account  of  in- 
debtedness incurred  by  the  former  receiver  under  the  order  of  the 
court  rendered  in  the  principal  cause.  Petitioners  state  the  man- 
ner in  which  they  became  the  holders  of  such  certificate;  from  which 
it  appears  that  Benjamin  E.  Smith,  the  payee  named  in  the  re- 
ceiver's certificate,  was  indebted  to  them  in  the  sum  of  $6,500,  for 
which  they  held  his  protested  checks.  At  this  time  petitioners 
were  pressing  Smith  for  payment,  when  he  represented  to  them 
that  his  draft  on  the  manufacturing  firm  of  H.  R.  Smith  &  Co. 
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wonld  be  good.  Thereupon  it  was  agreed  that  ^titionen 
would  accept  Smith's  draft  on  H.  E.  Smith  &  Co.  at  sight  for  $4,- 
900  and  advance  him  ^,400  in  cash,  which  they  did,  and  give  him 
credit  with  $1^500  balance  when  paid  on  his  indebtedness  to  them, 
which  draft  for  $4,900  was  to  be  and  was  secured  by  the  transfer. to 
them  of  the  receiver's  certificate  mentioned,  as  collateral.  The 
draft  Smith  gave  petitioners  on  the  firm  of  H.  R  Smith  &  Go. 
was  protested  and  was  never  paid.  Some  further  changes  in  the 
securities  were  made,  but  the  indebtedness  for  which  the  certificate 
of  the  receiver  was  pledged  as  collateral  security  was  never  paid, 
and  by  reason  of  such  default  petitioners  demand  payment  of  the 
certificate  held  by  them,  and,  having  filed  their  petition  for  that 
parpoee,  ask  an  order  upon  the  receiver  of  the  railroad  company  to 
pay  them  the  amount  thereof  out  of  funds  in  his  hands  properly 
applicable  thereto. 

An  answer  by  the  acting  receiver  was  filed  denying  the  allegar 
tions  of  the  petition.  The  cause  was  then  referred  by  the  court  to 
the  master  in  chancery  to  take  proofs  and  report  his  findings 
thereon.  The  master  reported  on  the  facts  proven,  about  which 
there  does  not  seem  to  be  any  considerable  disagreement,  his  con* 
elusions,  as  follows : 

"  Ist.  That  the  receivership  has  received  no  benefit  whatever 
from  said  certificate,  and  tiiat  no  part  of  it  went  to  the  payment  of 
the  indebtedness  of  the  former  receiver  of  this  court 

"  2d.  That  the  receiver  had  no  power  or  authority  to  dispose  of 
certificates  save  in  the  manner  and  for  the  purposes  expressed  in 
the  order  of  the  court  set  out  on  the  back  of  the  certificates  ;  that 
neither  Mr.  Smith  nor  the  petitioners  were  creditors  of  the  former 
receiver,  and  that  neither  of  them  paid  the  receiver  any  money  of 
other  property  that  could  be  by  him  used  in  the  payment  of  debts 
of  the  former  receiver.  Nor  did  the  said  certificate  go  to  the  re* 
duction  of  such  indebtedness  in  any  way  or  manner.  Hence  the 
object  of  the  order  was  in  nowise  carried  out 

"  3.  I  find  that  the  authority  of  Mr.  Hilliard  to  borrow  and  re- 
ceive money  and  issue  certificates  therefor  could  not  be  delegated 
to  another,  so  as  to  bind  the  fund  in  court 

'*  4th.  I  find  that  these  certificates  of  indebtedness  are  not  nego* 
tiable  instruments  in  the  sense  which  will  cut  off  equities  or  de* 
fenses  as  against  innocent  holders  for  value,  but  that  the  same, 
even  in  the  hands  of  iana  fide  purchasers  without  notioe,  are  sub* 
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jeot  to  the  same  equitable  defenses  which  would  exist  between  ths 
original  parties  thereto. 

*^  5th.  This  certificate  in  form  was  a  certificate  of  indebtedness 
payable  to  B.  K  Smith,  and  petitioner  dealt  with  him  as  the  owner 
thereof.  Certainly  Mn  Smith  could  not  enforce  its  payments- 
having  paid  nothing  therefor,  he  had  no  title  and  could  grant 
none." 

As  the  exceptions  taken  to  the  master's  report  relate  more  to  his 
conclusions  drawn  from  the  evidence  than  to  matters  of  disputed 
fact,  it  will  not  be  necessary  to  note  them  to  an  understanding  of 
the  case.  The  Circuit  Oonrt  disallowed  the  claim,  and  on  the  ap- 
peal of  petitioners  to  the  Appellate  Court  for  the  second  district^ 
that  decree  was  affirmed.  The  case  comes  now  to  this  court  on  the 
appeal  of  petitioners. 

Under  the  facts  there  can  be  no  pretense,  had  the  claim  been 
presented  by  the  payee  named  in  the  certificate,  that  he  would  have 
been  entitled  to  have  it  paid  out  of  any  funds  in  the  hands  of  the 
receiver.  It  was  not  issued  to  him  on  account  of  any  indebtedness 
incurred  by  the  former  receiver,  nor  did  the  receivership  receive 
the  slightest  benefit  from  him  or  any  one  else  for  the  transfer  of 
the  certificate.  Unless  therefore  the  holders  occupy  the  positioOt 
with  reference  to  this  certificate,  of  innocent  assignees  of  negotia- 
ble or  commercial  paper,  either  under  our  statute,  or  at  common 
law,  under  the  law  merchant,  it  follows  that  whatever  equitable 
defenses  would  prevail  as  to  the  original  payee  would  prevail  as 
against  them. 

[Omitting  other  considerations.] 

But  the  decision  may  be  placed  on  broader  grounds,  vis.  :  that 
the  certificate  of  the  receiver,  held  by  the  intervening  petitionerg, 
is  not  commercial  paper,  and  is  not  such  an  instrument  as  is  assign* 
able  at  common  law  or  under  our  statute.  Commercial  or  nego- 
tiable paper,  either  at  common  law,  or  under  our  law  as  declared 
by  statute,  has  been  so  often  defined  that  no  extended  discussion  is 
necessary.  An  old  case,  declaring  what  instrument  or  writing  con- 
stitutes a  good  bill  of  exchange  according  to  the  law,  usage  or  cus- 
tom of  merchants,  is  Dawkes  v.  Lorane,  3  Wils.  207.  The  case  ii 
often  referred  to  as  an  exposition  of  the  common  law  as  respects 
such  paper.  Although  such  an  instrument  need  not  be  expressed 
in  any  certain  form  or  set  of  words,  yet  it  must  have  some  essen- 
tial qualities,  vnthout  which  it  is  not  a  bill  of  exchange.     It  is 
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aud:    **  It  must  cany  with  it  a  personal  and  certain  credit  given 
to  the  drawer,  not  confined  to  credit  upon  any  thing  or  fund ; 

^  ^  *  he  to  whom  snch  hill  is  made  payable  or  indorsed  takes 
it  npon  no  particular  event  or  contingency,  except  the  failure  of 
the  general  personal  credit  of  the  persons  drawing  or  negotiating 
the  same/' 

The  courts  of  this  country  have,  with  great  unanimity,  given 
the  same  general  definition  of  negotiable  instruments.  This  court, 
in  Baird  y.  Underwood,  74  IlL  176,  said :  ^  It  enters  into  the  defi- 
nition of  a  promissory  note,  that  the  money  must  be  payable  at  all 
erentB,  not  depending  on  any  contingency  either  in  regard  to  the 
event  or  the  fund  out  of  which  payment  is  to  be  made,  or  to  the  parties 
fay  or  to  whom  payment  is  to  be  made/'  Huiband  v.  BpKng,  81 
HL  178 ;  MUU  v.  Kuykendall,  2  Black.  47 ;  Sarrinian  v.  Sanborn, 
48  Me.  128;  West  v.  Foreman,  21  Ala.  400 ;  Coriett  v.  SiaU,  24 
Oa287. 

The  statute  of  this  State  makes  all  promissory  notes,  bonds,  bills 
and  other  instruments  in  writing,  whether  for  the  payment  of 
money  or  articles  of  personal  property,  assignable  by  indorsement 
thereon  under  the  hand  of  the  payeee,  in  the  same  manner  that 
hills  of  exchange  are;  but  it  is  essential  to  the  negotiability  of  such 
instruments  that  they  must  be  payable  absolutely  and  uncondi* 
ttonally,  not  depending  on  any  contingency,  either  in  regard  to  the 
eTent  or  the  fund  out  of  which  payment  is  to  be  made,  or  as  to 
the  parties  by  or  to  whom  payment  is  to  be  made.  Otherwise  such 
instruments  are  not  assignable,  either  at  common  law  or  under  our 
statute,  so  as  absolutely  to  transfer  and  vest  the  property  in  the 
assignee  and  enable  him  to  maintain  an  action  in  his  own  name. 
An  instrument  for  the  payment  of  money,  not  assignable  or  nego- 
tiable, as  those  words  are  used  in  the  law,  is  subject  to  the  same 
defenses  in  the  hands  of  the  holder,  notwithstanding  he  may  have 
in  good  faith  paid  full  value  therefor,  as  could  be  made  against  the 
original  payee. 

Applying  these  well  understood  principles,  it  is  apparent  that 
receivers'  certificates,  such  as  the  one  found  in  this  record,  have 
not  the  essential  qualities  of  negotiable  or  commercial  paper.  They 
are  of  recent  introduction  in  business  transactions,  and  have  not 
been  the  subject  of  much  judicial  construction.  The  most  that 
can  be  predicated  of  them  is,  that  they  are  evidence  in  the  hands 
of  the  holder  that  he  is  entitled  to  receive  from  the  fund  under  the 
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control  of  the  court  that  authorized  its  officer  to  issue  them^  the 
amount  specified,  if  the  fund  is  sufficient  to  pay  in  full  all  holders 
of  such  certificates,  or  if  it  is  not  sufficient,  then  only  a  pro  rata 
share  with  other  holders.  Nearly  every  quality  essential  to  the 
negotiability  of  commercial  paper  is  wanting  in  such  certificates. 
In  the  first  place,  they  are  not  payable  unconditionally  out  of  any 
fund.  Whether  in  any  event  they  are  payable  in  full  depends  on 
the  question. whether  the  fund  under  the  control  of  the  court  is 
sufficient  for  that  purpose.  That  fact  cannot  be  known  except 
npon  inquiry  into  the  amount  of  such  certificates  issued  by  the 
officer  authorized  to  act,  and  as  to  the  value  of  the  fund  to  be 
administered.  A  bill  of  exchange  is  not  good  when  drawn  payable 
out  of  a  particular  fund  that  is  uncertain  and  contingent.  The 
fund  out  of  which  payment  is  to  be  made  must  be  certain  as 
well  as  the  obligation  of  the  maker  or  drawer.  DatoksY.Sarloj 
De  Loraine,  2  Blackst  782.  Then,  again,  there  is  no  personal  lia- 
bility npon  any  one  for  the  payment  of  such  certificates,  and,  as  we 
have  seen,  one  essential  quality  of  negotiable  paper  is  the  personal 
liability  of  the  maker. 

Jn  Mills  V.  Euykendatt,  supra,  a  draft  by  an  heir  upon  the 
administrator  to  pay  a  certain  sum  out  of  his  share  of  the  estate 
was  held  not  to  bo  a  bill  of  exchange,  and  the  reason  assigned  was 
it  was  not  drawn  upon  the  general  credit  of  the  drawer,  but  was 
only  a  request  to  pay  out  of  a  particular  fund.  English  cases  cited 
are  to  the  same  effect  That  is  precisely  the  case  here.  Certificates 
of  indebtedness,  made  by  a  receiver  under  the  direction  of  the  court, 
bind  no  one  personally,  nor  can  any  action  be  maintained  on  such 
instruments  against  any  one.  Only  the  fund  or  property  under  the 
control  of  the  court  is  bound,  and  that  only  when  it  is  equitable  to 
charge  such  fund  with  the  payment  of  the  money  evidenced.  Such 
instruments,  not  having  the  qualities  of  negotiable  paper,  are  not 
assignable  under  our  statute,  or  as  at  common  law,  so  as  to  bar  the 
equities  existing  against  the  payees  to  whom  they  were  issued.  The 
same  conclusion  was  reached  by  the  court  in  Sank  of  JUonireal  v. 
(7.  O.  and  W,  iZ.  iZ.  Co.,  48  Iowa,  518,  where  an  analogous  question 
was  considered. 

The  conclusion  reached  rests  upon  legal  principles  that  have  long 
been  settied,  but  the  rule  deducible  therefrom  has  the  strongest 
equitable  considerations  for  its  support  It  usually  appears  on  the 
face  of  snoh  instmments  by  what  authority  they  were  issued,  and 
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for  what  specific  purpose.  Holders  therefore  will  .always  be  charge- 
able with  notice  of  these  facta.  Considerations  of  the  highest  con- 
oern  to  all  parties  interested  in  the  trust  property  make  it  impera- 
tive the  court  that  charges  the  fund,  through  its  appointed  officer, 
."^honld  have  the  most  vigilant  care  that  the  property  is  not  improvi- 
dcntly  wasted.  AU  persons  dealing  in  such  securities  must  know 
thai:  payment  can  only  be  coerced  by.  application  to  the  court  hav- 
iog  tlie  control  of  the  trust  property  for  an  order  upon  its  acting 
ofBcer.  Such  certificates  have,  not  been  current  in  commercial 
transactions  as  bills  of  exchange  and  other  negotiable  paper^  nor 
are  they  likely  to  become  so.  It  is  known  they  are  issued  only  for 
tiio  benefit  of  the  trust  property/ and  usually  the  specific  purpose  is 
mentioDed  on  the  face,  or  as. in  this  case,  on  the  back  of  the  certifi- 
cate.'  The  design  is  only  to  charge  the  trust  property,  and  that 
only  so  far  as  it  is  equitable  tp  do  so*  While  courts  will  be  zealous 
to  protect  the  rights  of  parties  who  mlEiy  have  furnished  money  for 
the  preservation  of  the  trust  property,  equal  care  will  be  observed 
to  see  that  the  property,  is  not  wasted  by  improvident  acts  of 
receivers. 

In  this  case  the  certificate  was  issued  to  a  party  to  whom  the 
trust  property  equitably  owed  nothing.  It  was  transferred  to  the 
intervening  petitioners  as  collateral  security  for  his  individual 
indebtedness  to  them.  Equitably  the  payee  had.no  claim  whatever 
on  the  trust  property,  and  as  the  holders  occupy  his  shoes  they 
stand  in  no  better  position  in  a  court  of  equity  where  the  fund  is 
being  administered. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


HOLLXKBEOK  V.  WlKKEBAGO  OOUUTT, 

(95  nt  148.) 

MmMpal  eorpanUion  —  negligence  —  U^ury  in  ereetSen  of  eourl-houm, 

An  action  will  not  lie  against  a  county  for  a  penonal  injury  sostalned  throngli 
the  negUgenoe  of  its  employees  in  the  erection  of  a  oonrt-houae.  (See  note^ 
p.  160.) 

4  CTION  of  negligence.    The  opinion  states  the  case.     The  de« 
I\    fendants  had  judgment  below. 
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K  C.  Warner y  for  appellant,  cited  Conrad  v.  Trustees  of  Ithaca^ 
16  N,  Y.  171;  Mayor  of  New  York  Oity  v.  Fume,  3  HiU,  618; 
Rochester  While  Lead  Co.  v.  City  of  Rochester,  8  Comst.  467 ;  Bar- 
ton Y.  City  of  Syracuse,  36  K.  Y.  54;  Emery  v.  XofOtfZ;,  104  Mass. 
13;  Child  Y.  Boston,  4  Allen,  41;  McGregor  y.  foyfe,  34  Iowa,  268; 
Requa  Y.  a^y  0/  Rochester,  45  N.  Y.  129;  s.  o.,  6  Am.  Bep.  52; 
Saines  y.  Lockport,  50  N.  Y.  236;  McCarty  y.  CV^y  of  Syracuse,  46 
id.  194 ;  Uoyd  y.  i/ayor  o/  New  York,  1  Seld.  369;  Baker  t.  ^m^ 
12  Pick.  184;  Thayer  y.  Boston,  19  id.  511;  Pdopfe  y.  Corporation  of 
Albany,  11  Wend.  544. 

J.  C.  Carver  and  William  Lathrop,  for  appellee. 

Obaio,  J.  This  was  an  action  on  the  case,  bronght  bj  Hannah 
HoUenbeck,  administratrix  of  the  estate  of  Almarin  Hollenbeck, 
deceased,  against  the  county  of  Winnebago,  Duncaa  Ferguson,  F. 
R  Latham,  Anthony  Haines,  Hugh  Mackey,  Jo  B.  Merritt,  John 
B.  Herring  and  Jonathan  H.  Kirk,  to  recoYer  for  the  death  of  Al- 
marin HoUenbeck,  who  was  killed  by  the  falUng  of  a  portion  of 
the  court-house  while  it  was  being  erected,  the  deceased,  at  the 
time  being  engaged  as  a  workman  on  the  building.  The  dedans 
tion  contained  Ayc  counts.    The  first  count  was  as  follows : 

For  that  whereas  the  defendants,  before  and  on  the  11th  day  of 
May,  A.  D.  1877,  were  possessed  and  had  the  supenrision  and  con* 
trol  of  a  certain  building,  situate  on  a  certain  piece  or  parcel  of 
land  in  the  county  of  Winnebago  aforesaid,  before  that  time  dedi- 
cated to  the  use  and  purpose  of  a  court-house  square  or  site,  and 
which  building  was  then  and  there  being  erected  by  and  under  the 
supenrision  and  control  of  the  defendants  as  and  for  a  court-house^ 
for  the  county  aforesaid,  and  in  pursuance  of  a  resolution  of  the 
board  of  supenrisors  of  Winnebago  county  aforesaid,  before  thai 
time  duly  passed  therefor,  and  ought  to  have  kept  the  same  in 
good  and  safe  condition  while  the  same  was  being  so  erected  as 
aforesaid ;  yet  the  defendants,  not  regarding  their  duty  in  that  be- 
half while  they  were  so  possessed  and  had  the  supenrision  and  con- 
trol of  the  erection  of  the  court-house  building  aforesaid,  to' wit :  on 
the  11th  day  of  May,  A.  D.  1877,  there  wrongfully  and  negligently 
suffered  the  same  to  be  and  remain  in  a  bad  and  unsafe  condition, 
and  to  be  erected  in  a  negligent  and  unsafe  manner,  and  the  main 
paYilion  to  said  court-house  building  to  rest,  on  three  sides  theieof 
npon  iron  girders  without  sufficient  Literal  stiflness,  and  the  ends 
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of  said  girders  resting  upon  the  front  wall  to  said  main  pavilion 
without  saiBoient  bearing  upon  said  front  wall ;  and  certain  iron 
pilUrs^  supporting  certain  parts  of  said  building,  to  stand  upon 
certain  brick  piers  insufficient  in  size  and  strength  to  support  the 
weight  placed  upon  said  iron  pillars,  by  means  whereof  a  large  por-^ 
tion  of  said  building  fell,  and  the  plaintiff's  intestate,  who  was  then 
and  there  lawfully  engaged,  as  a  brick  mason,  in  labor  upon  the 
main  pavilion,  and  upper  portion  of  said  court-house  building,  in 
the  erection  thereof,  and  while  the  said  plaintiff's  intestate,  to  wit: 
Almarin  HoUenbeck,  with  all  due  care  and  diligence,  was  so  en^ 
gaged  in  the  performanoe  of  said  labor,  on  said  building  as  afore- 
said, was  cast  down  with  great  force  and  yiolcnce,  and  buried  in 
the  ruins  of  such  portion  of  said  building  as  so  fell,  as  aforesaid, 
and  was  thereby  then  and  there  killed*  And  the  plaintiff  avers 
that  the  said  Almarin  HoUenbeck  left  him  surviving  the  plaintiff, 
his  widow,  and  one  Frank  ^llenbeck^  his  minor  son  and  next  of 
kin,  who  are  still  living;  and  that  by  reason  of  the  death  of  said  AI" 
inarin  HoUenbeck,  as  aforesaid,  the  said  plaintiff  has  been  and  is 
deprived  of  her  means  of  support;  and  the  said  Frank  HoUenbeck 
has  been  and  is  deprived  of  his  means  of  support  and  education. 

The  fifth  count  charges,  the  defendant  county  lawfully  engaged 
in  the  erection  of  a  court-house  for  Winnebago  county,  and  the 
other  defendants  lawfully  engaged  as  a  building  committee  in  SU'^ 
pervising  and  controlUng  the  erection  of  the  building  under  an 
appointment  by  the  board  of  supervisors,  and  that  defendant 
Latham  was  engaged  as  superintendent  under  a  like  appointment 
el  the  board ;  that  defendants  had  supervision  and  control  of  the 
building  so  far  as  to  select  suitable  plans,  employ  suitable  material 
and  create  suitable  structures  therefor,  suitable  both  in  size  and 
material  to  make  the  building  safe  and  fit  for  use  by  persons  having 
business  on  the  same  during  its  erection.  Then  follows  the  aver- 
ment that  the  defendants  carelessly  and  negligently  suffered  the 
building  io  be  erected  on  a  weak  and  insufficient  structure ;  that  it 
ieU  of  its  own  weight ;  also  suffered  unsafe  and  insufficient  plans 
to  be  need  in  the  erection  of  the  building,  and  employed  an  incom- 
petent superintendent,  etc.,  by  means  whereof,  etc. 

The  second  count  is  similar  to  the  first,  except  it  is  therein 

averred  that  the  building  was  being  erected  in  pursuance  of  the 

terms  of  a  written  contract  duly  made,  by  reason  whereof  it  was 

the  dnty  of  the  defendants  to  adopt  a  good  and  sufficient  plan  and 
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to  make  a  contract  for  the  erection  of  a  safe  building.  Then  fok> 
lows  the  breach  negativing  these  duties  and  averring  wherein  the 
building  yeas  unsafe,  etc. 

In  the  third  count  it  is  averred  that  the  county  of  Winnebago, 
together  with  the  other  defendants,  who  were  a  building  committee 
ehosen  by  the  board  of  supervisors,  entered  into  a  contrac*^  in 
writing  with  one  Richardson  for  the  erection  of  the  court-hoase, 
and  by  the  terms  of  the  contract  defendants,  the  county  by  its 
board,  committee,  agent  or  superintendent,  had  the  right  at  all 
times  to  visit  and  inspect  the  building  and  require  any  change  in 
the  construction  of  the  building ;  that  defendant  Ladiam  was  by 
a  vote  of  the  board  chosen  superintendent,  and  acted  as  such;  that 
defendants  had  the  control  of  the  contractor  and  power  to  control 
the  use  of  materials,  by  means  whereof  defendants  ought  to 
have  kept  the  building  reasonably  safe  for  persons  lawfully  on 
the  samQ.  Then  follows  the  breacl^  specifically  >  negativing  the 
allegations  of  duty. 

The  fourth  count  is  in  substance  like  the  second. 
.  A  demurrer  both  general  and  special  was  interposed  hj  the 
defendants  to  each  count  of  the  declaration,  which  the  court 
sustained,  and  the  plaintiff  elected  to  abide  by  the  declaration. 
Judgment  was  rendered  agf^insther  for  costs,  to  reverse  which  she 
appealed. 

The  only  question  to  be  determined  is,  whether  a  legal  cause  o{ 
action  is  set  out  in  either  count  of  the  declaration.  It  is  contended 
that  the  seven  individual  defendants  may  be  held  liable  even  if  an 
action  cannot  be  sustained  against  the  oounty«  We  will  therefoie 
consider  first  the  liability  of  the  individual  defendants ;  second, 
that  of  the  county. 

[Omitting  the  first] 

This  brings  us  to  the  consideration  of  the  liability  of  the  ooun^, 
which  is  the  most  important  question  in  the  case.  If  the  action 
can  be  maintained,  does  it  lie  at  common  law,  or  by  statute?  As 
respects  the  common-law  liability  of  a  county  for  the  negligence  cl 
its  officers  or  agents,  the  question  has  frequently  arisen  in  different 
forms  in  the  courts  of  England  and  this  country,  and  as  we  under* 
stand  the  authorities,  we  regard  the  question  well  setUed  that  there 
ia  no  common-law  liability. 

Dillon,  in  his  work  on  Municipal  Corporations,  §  762,  after  a 
discussion  of  the  question  and  a  reference  to  authorities^  oondiudea 
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as  follows:  ''Accordingly,  in  the  difFerent  States,  organizations, 
sach  as  counties,  townships,  school  districts,  road  districts  and  the^ 
like,  though  possessing  corporate  capacity  and  power  to  levy  taxes 
sod  raise  money,  have  been  very  generally  considered  not  to  be 
liable  in  case  or  other  form  of  civil  action,  for  neglect  of  public 
doty,  unless  such  liability  be  expressly  declared  by  statute/'  See, 
also,  Addison  on  Torts  (vol.  2,  p.  1298),  where  the  same  doctrine  is 
announced. 

At  an  early  day  in  Massachusetts,  in  Riddle  v.  Proprietors^  7  Mass* 
169,  Parsons,  C.  J.,  in  delivering  the  opinion  of  the  court,,  said: 
''We  distinguish  between  proper  aggregate  corporations  and  the 
inhabitants  of  any  district  who  are  by  s,tatute  invested  with  particu-* 
lar  powers  without  their  consent.  These  are  in  the  books  some- 
times called  j^tio^i  corporations.  Of  this  description  are  counties 
and  hundreds  in  England,  and  counties,  towns,  eta,  in  this  State. 
Although  ^piMMi  corporations  ai^e  liable  to  information  or  indictment 
for  a  neglect  of  public  duty  imposed  upon  them  by  law,  yet  it  is 
settled  in  RusselJ  v.  Inhabitants  of  thfi  County  of  Devon,  that  no 
private  action  can  be  maintained  against  them  for  a  breach  of  their 
corporate  duty,  unless  such  action  be  given  by  statute.'' 

In  the  late  case  of  Jffitt  v.  Boston,  122  Mass.  344;  s.  c,  23  Am.  Bep. 
332,  the  court,  in  an  elaborate  opinion  and  an  exhaustive  review  of 
the  authorities,  both  English  and  American,  adhere  to  the  same 
doctrine.  Referring  to  the  case  cited  ^tfipra,  in  connection  with  the 
case  of  Mower  T.  Leicester,  9  Mass.  247,  it  is  said:  "These  cases 
have  ever  since  been  considered  as  having  established,  in  this  Oom- 
monwealth,  the  general  doctrine  that  a  private  action  cannot  be 
maintained  against  a  town  or  other  quasi  corporation  for  a  neglect 
of  a  corporate  duty,  unless  such  action  is  given  by  statute." 

In  Sartlett  y.Crozier,  17  Johns.  250,  which  was  an  action  against 
an  overseer  of  highways,  at  the  suit  of  an  individual,  for  an  injury 
which  he  had  sustained  in  consequence  of  the  neglect  of  the  over- 
seer to  keep  a  bridge  in  repair,  it  was  held,  ChanceUor  Kenv 
delivering  the  opinion  of  the  court,  and  citing  Russell  v.  Men  of 
Devon  as  an  authority,  that  the  action  would  not  lie. 

In  New  Jersey  it  has  been  held  that  counties  and  towns  are  not 
liable  to  private  action  for  injuries  occasioned  by  defective  high- 
ways and  bridges,  although  towns  and  counties  under  the  statute 
of  this  State  are  made  corporations  with  power  of  suing  and  being 
Med.     Cbeljf  v.  Freeholders  of  Essex,  3  Dutch.  415 ;  Livermore  v. 
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JVseholders  of  Camden,  5  id.  245.    The  samd  rale  of  law  is  declared 
in  Michigan.     Comr.  af  Hightoays  v.  Martin,  4  Mich.  557. 

The  question  whether  an  action  could  be  maintained  against  a 
<oounty  for  a  failure  to  keep  in  repair  a  bridge  on  a  highway,  a  duty 
•enjoined  on  the  county  by  statute,  first  arose  in  this  State,  in  Hedgn 
V.  County  of  Madison,  1  Oilm.  567,  and  it  was  held,  citing  with 
approval  the  English  case  of  BusseU  y.  Men  of  Devon,  that  although 
•counties  were  by  statute  authorized  to  sue  and  be  sued,  the  action 
would  not  lie  against  a  county  unless  expressly  given  by  statute. 

In  Schuyler  County  v.  County  of  Mercer,  4  Oilm.  20,  the  ques- 
tion arose  whether  a  county,  in  the  absence  of  a  statute  confiarriDg 
the  right,  could  be  sued,  and  it  was  expressly  held  that  independ« 
•ent  of  a  special  statute  counties  have  no  oommon-Iaw  right  to  sue, 
nor  can  they  be  sued. 

In  Town  of  WaUham  v.  Kemper,  55  III  846  ;  s.  a,  8  Am.  Bep. 
^52,  an  action  was  brought  by  the  plaintiff  against  the  town  to  re- 
•oover  damages  for  personal  injuries  received  on  a  public  highwaj 
which  the  town  had  suffered  to  be  and  remain  out  of  repair,  and 
which,  under  the  statute,  it  was  the  duly  of  the  town  to  keep  in 
gooA  condition.  It  was  there  held  that  while  such  corporations  as 
villages,  incorporated  towns  and  cities  are  liable  to  private  actions 
for  injuries  which  an  individual  may  sustain  by  reason  of  the  n^Iect 
of  the  corporate  authorities  to  keep  their  streets  and  sidewalks  in 
repair,  there  is  a  distinction  between  that  character  of  corporations 
«nd  towns  established  by  law  as  civil  divisions  of  a  county, —  the 
latter  not  being  liable,  either  by  the  common  law  or  any  statute  of 
the  State,  to  private  actions  for  injuries  occasioned  by  the  neglect 
of  the  town  officers  to  keep  the  highways  in  repair.  In  this  case 
Town  of  South  Ottawa  v.  Foster,  20  111.  296,  was  overruled,  and 
the  earlier  cases  on  the  question  approved.  The  same  doctrine  was 
.announced  in  BussM  v.  Town  of  Steuben,  57  HL  85. 

In  White  v.  County  of  Bond,  58  HI.  298;  &  c,  11  Am.  Rep.  65 ; 
where  an  action  on  the  case  was  brought  by  the  administrator  of 
White,  deceased,  against  the  county,  for  wrongful  neglect  in  keep- 
ing a  bridge  over  a  certain  creek  in  good  repair,  by  means  whereof 
the  deceased  lost  his  life,  after  referring  to  and  approving  the  former 
decisions  of  the  court  on  the  same  subject,  it  was  held  that  no 
action  could  be  maintained  against  the  county. 

Again,  in  Symonds  v.  Clay  Oounfy,  71  IlL  855,  an  action  on  the 
t»se  was  brought  to  recover  for  damage  done  plaintiff's  land  by 
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iwftiiB  of  fire  which  had  spread  from  the  poor  farm,  belonging  to 
the  county,  through  the  negligence  of  the  servants  of  the  county 
in  charge  of  the  farm,  and  it  was  held  that  the  county  was  not 
liabk  at  common  law  or  by  statute.  It  is  there  said :  ''  Unlesa 
made  so  by  express  legislative  enactment  counties  are  not  considered 
liable  to  persons  injured  by  the  wrongful  n^lect  of  duiy^or  wrong-^ 
fal  acts  of  their  officers  or  agents,  done  in  the  course  of  the  per- 
formance of  corporate  powersy^or  in  the  execution  of  corporate' 
daties.'' 

Indeed,  the  decisions  in  this  court,  beginning  with  the  Hedged 
case,  in  1  Oilman,  and  ending  with  the  case  last  cited,  are  nnifomk 
to  the  effect  that  no  corporate  liability  exists  against  quasi  oorpora-^ 
tioQs^  such  as  counties  and  towns. 

No  reason  is  perceived  why  a  county  should  be  held  to  respond 
in  damages  for  the  negligence  of  its  officers  while  acting  in  the  dis* 
ehaige  of  public  corporate  duties  enjoined  upon  them  by  the  laws 
of  the  State.  Counties  are  but  lo<^  subdivisions  of  the  States 
established  by  the  sovereign  power  of  the  State,  clothed  with  but 
few  corporate  powers,  and  these  not  of  a  private,  but  rather  of  a 
fovemmental  character,  relating  to  the  support  of  the  poor,  the^ 
making  of  public  highways  and  the  general  administration  of  jus* 
tice  within  their  respective  boundaries.  In  fact,  the  powers  and 
duties  of  counties  bear  such  a  due  analogy  to  the  govemmentaL 
ftmctiona  of  the  State  at  large  that  as  well  might  the  State  be  held 
responsible  for  the  n^ligent  acts  of  its  officers  as  counties.  They 
stand  in  many  respects  upon  the  same  footing.  The  one  as  well 
as  the  other  is  organized  for  political  purposes.  But  it  is  said  this 
case  differs  from  the  authorities  cited  in  this,  that  the  alleged  neg- 
ligence was  affirmative  in  character,  imputed  to  the  county  itself. 
The  authorities,  however,  do  not  seem  to  make  a  distinction  between 
the  negligence  of  a  town  or  county  in  failing  to  observe  a  duty  and 
the  performance  of  that  duty  in  a  negligent  manner.  In  HamiUon 
Otmmisnaners  v.  MighsUy  7  Ohio  St  109,  where  a  witness  attend* 
ing  court  fell  into  tiie  cellar  of  the  building  and  was  injured,  on 
aeoount  of  the  defective  manner  in  which  the  court-house  was  con- 
etructed,  it  was  held  in  an  able  and  elaborate  opinion  that  the 
county  was  not  liable. 

In  Sasiman  v.  MeredUh^  86  N.  H«  284,  where  a  legal  voter  of 
the  town  attended  a  town-meeting  at  the  town-house,  the  floor 
•f  which  gave  way  and  fell  in  consequence  of  the  negligent  and 
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improper  manner  in  which  it  was  constracted,  it  was  held  that  an 
^ustion  would  not  lie  against  the  town  for  an  injury  recei?ed, 
4dthough  it  was  the  dnty  of  the  town  to  provide  a  safe  and  suitable 
place  for  holding  town-meetings. 

In  Freeholders  of  Sussex  r.  Strcuhr,  3  Harr.  108,  it  is  said:  ''It 
is  the  duty,  for  instance,  of  the  board  of  freeholders  to  erect  and 
keep  in  repair  court-houses  and  jails;  a  neglect  to  do  so  may  occa- 
sion great  inconvenience,  perhaps  ppsitive  loss  and  injury  to  some 
individual  whose  business  or  duty  requires  his  attendance  at  ooart. 
The  building,  by  being  old  and  out  of  repair,  may  give  way  and 
break  a  man's  limbs  or  occasion  him  injury  in  some  other  way,  bnt 
no  one  will  pretend  that  in  such  case  an  action  would  lie  by  the 
person  injured  against  the  county.'*  See,  also,  Bigeiaw  v.  Randolfk^' 
14  Gray,  542,  and  Hill  v.  Boston,  122  Mass.  344;  s.  c,  ^  Am. 
Bep.  332. 

After  a  careful  examination  of  the  authorities  we  perceive  no 
^ound  upon  which  it  can  be  held  that  the  county  at  common  law 
is  liable.    Nor  do  we  find  any  statute  that  imposes  a  liability  upon 
the  coanty  in  a  case  of  this  character.    The  county  is  but  a  quasi 
<sorporation  with  limited  powers.     Under  the  statute  it  may  sue 
and  be  sued,  it  has  power  to  purchase  and  hold  real  and  personal 
estate  necessary  for  the  use  of  the  county,  to  make  all  contracts  and 
do  all  other  acts  in  relation  to  the  property  and  concerns  of  the 
county  necessary  to  the  exercise  of  its  corporate  powers.      The 
county  board  has  power  to  manage  the  county  funds  and  county  busi- 
ness,   to  examine  and  settle  all  accounts  against  the  county,  to 
cause  to  be  annually  levied  and  collected  taxes  for  county  purposes. 
It  is  also  the  duty  of  the  county  board  to  erect  or  otherwise  provide, 
when  necessary  and  the  finances  will  justify  it,  and  keep  in  repair, 
a  suitable  court-house,  jail  and  other  necessary  county  buildings. 
These  and  a  few  other  similar  provisions  constitute  the  duties  and 
powers  enjoined  upon  and  delegated  to  the  county,  and  the  county 
boards  of  the  several  counties,  by  the  legislature,  but  there  is  no 
provision  of  the  statute  which  confers  a  right  of  action  in  favor  of 
an  individual  against  a  county  for  a  negligent  act  of  the  oonnty  or 
its  board  in  the  transaction  of  the  affairs  of  the  county.     Suppose 
a  judgment  should  be  obtained  against  the  county  in  a  case  of  this 
•character,  there  is  no  statute  which  authorizes  the  levy  and  collec- 
tion of  a  tax  for  the  purpose  of  paying  such  a  judgment.    Xo 
funds  have  been  provided  to  meet  a  case  of  this  description,  and  no 
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means  devified  by  which  monoy  coald  be  raised^  dotibtless  for  the 
Teiy  reason  that  it  was  not  supposed  that  a  liability  existed. 

The  conclusion  which  we  have  reached,  then,  is  that  no  action* 
can  be  maintained,  either  at  common  law  or  by  statute,  as  against, 
the  ooanty. 

The  demnrrer  was»  in  our  judgment,  properly  sustained,  and  the 
judgment  must  be  affirmed. 

Judgment  affirmed. 


SoairfBsRnonBL— Tomune  effect,  Wood  t.  Ttpion  County  (f  Baxti  llS),88Aiiu 
Bep.  an.  Two  VBoent  MaiiMhiinottii  cmm  aie  noteworthy  on  the  subject  of  the  liability 
itftovTBsftvinliiriescMieedbydeieoteinpiiMlcplaoes.  InClarkr,  fFottAom,  1SB Maes. 587,- 
it  appaered  that  as  the  plaintiff  was  pamtng  along  one  of  the  foot-paths  or  concrete  walks*' 
of  a  pobUc  park,  after  dartc,  and  Just  before  leaving  the  same  and  entering  upon  one  of^ 
the  pahUestroets,  and  being  barefoot  at  the  Ume^he  stepped  upon  the  rough  iron  stub  of 
a  pcMt,  which  lacerated  his  foot  and  caused  the  injuries  complained  of  ;  that  this  iron  stub 
was  the  remnant  of  an  iron  post  or  rod  fastened  into  a  stone  sleeper,  which  orfginallj, 
vith  other  posts,  piotected  an  opening  in  a  continuous  fence  around  the  park  from  all  but 
foot  pasnngera,  and  was  at  the  entrance  of  the  park,  and  sUghtly  outside  the  limits  of  tho 
atreet ;  that  this  post  had  been  broken  off  a  long  time  before  the  accident ;  that  this  parte 
«M  conveyod  to  the  town  upon  the  condition  that  It  should  **  forerer  after  be  kept  open  as' 
sad  for  a  common  for  the  use  of  said  inhabitants  of  the  town  of  Waltham.V    Thecourt 
mM  :   **  By  accepting  the  deed  of  convoyance,  the  town  agreed  to  the  condition  contained 
tkerebi,  and  therefore  holds  the  park  for  the  -uae  of  the  public.    It  had  constructed  foot- 
paths and  walks  over  the  park  in  various  directions,  but  those  paths  were  not  a  part  of  the 
«ntem  of  highwajs^    They  were  not  laid  out  as  public  wajrs,  and  the  town  is  not  liable 
onder  the  statutes  respecting  highwajrs  or  town  ways  for  any  defect  or  want  of  repair 
vhjch  mny  exist  In  them.    (Hivar  v.  Woreetter,  lOS  Mass.'  489 :   s.  c,  8  Afn.  Rep.  485  ; 
^rtild  V.  Boaf on,  120  Mass.  800.    Nor  can  the  town  be  held  liable  upon  the  ground  that  it 
neirllgeotly  suffered  a  dangerous  place  to  exist  in  the  park,  and  failed  to  g^ive  proper  notice 
to  persons  using  the  park  by  its  invitation  or  license.    It  holds  the  park,  not  for  its  own' 
profit  and  emolument,  but  for  the  direct  and  Immediate  use  of  the  public.    If  It  can  bo 
said  that  there  Is  any  dutj  in  the  town  to  oonstruct  paths  over  it  or  to  keep  such  paths 
in  repair,  it  is  a  oorporate  duty  imposed  upon  it  as  the  representative  and  agent  of  the 
public  and  for  the  public  benefit.    For  a  breach  of  auch  a  duty,  a  private  action  cannot  be 
msiotained  against  a  town  or  city,  unless  such  action  is  given  by  statute.    HiU  v.  B€>etoni 
1S2  Haas.  M4  ;  s.  o.,  23  Am.  Rep.  8S2,  and  cases  cited.    The  defendant  bad  Judgment. 

The  other  case,  Larrabee  v.  Peabody^  128  Mass.  561,  was  an  action  to  recover  for  per- 
sonal injuiiea  sustained  by  falling  into  a  trench  near  a  public  building.  The  building  in 
queatioii,  which  was  erected  and  owned  by  the  defendant  town,  was  used  for  a  town  house 
and  adiod-boose,  and  it  also  contained  an  audience  hall,  which  had  been  used  for  various 
hnda  of  public  meetings  and  entertainmraits,  the  occupants  paying  asmall  sum  for  the 
ust»  of  it.  On  the  evening  of  July  10,  1877,  an  entertainment  was  given  hy  a  temperance 
BOdety  in  the  hall,  which  the  plaintiff  attended  ;  and  no  charge  was  made  to  the  society 
for  the  use  of  the  hall  on  this  occasion  or  during  that  summer.  A  trench  had  been  dug  in 
troat  of  the  building  for  the  lajring  of  a  water  pipe  to  connect  the  aqueduct  in  the  street 
with  the  pipes  in  the  building.  There  was  no  barrier  placed  to  guard  the  trench.  The 
plaiotiff  in  pasfrfng  out  of  the  building  stepped  backward  and  fell  into  the  trench,  receiv- 
ing the  injuries  complained  of.  The  place  where  she  stepped  into  the  trench  was  from 
two  to  four  feet  from  the  outer  direct  line  of  travel  from  the  street  to  the  steps,  and  there 
was  a  grmm  plot  covering  that  portion  of  the  yard.  The  court  said :  Mortoh,  J.  "  It  is 
sot  claimed  that  the  town  is  liable  as  for  a  defect  in  a  highway.  The  trench  was  not  in 
ciiehigfawny,  nor  in  dangerous  proximity  to  it.  But  the  plaintiff  claims  that  the  trench 
was  In  daoQerons  proximity  to  the  way  or  path  leading  to  the  town  house,  and  that  tho 
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town  iallabte  to  tlift— me  extent  i  a  priyate  owner  who  Invites  peraone  to  enter  bis  hAB 
would  be.'  If  we  iiiwiiiiift,  in  favor  of  tbe  plaintiff,  that  upon  tbe  evidence,  a  private  owner 
would  be  liable  to  bar  lor  ber  Injuiy,  yet  we  are  of  opinion  that  tbe  town  is  not  liable.  lb» 
oply  ground  upon  frhicb  it  is  claimed  that  a  oity  or  town  Is  liable  for  defects  in*  dr  negii- 
genoe  In  tbe  repair  or  management  of;  buOdings  owned  hy  it,  is  that  at  the  time  tbeUs- 
WLty  attaches,  It  Is  using  the  buildings  lor  emolument  or  profit  as  a  j^vate  owner  jnighi. 
Ottvery.  WoreetUr,  tOi  Mmb.  48»  ;  s.a,8  Am.  Bep.  485;  HOI  v.  BtMton,  l»Maas.a44;  j. 
o.,  98  Am.  Bep.  888.  In  tbe  present  case  this  element  of  liabflity  is  wanting.  Thetovn 
reoeivM  no  compensation  or  profit  from  the  use  of  the  ball  dn  this  occasion.  TliecsB» 
therefore  is  not  within  the  resson  of  the  rule  relied  upon,  which  creates  a  liafaUt^  of  tb» 
town.  The  foct  that  the  t^wn  had  before  this  oocastonaUj  let  the  town  house  for  pabUe 
meetings  and  entertainments  is  immaterial.  Such  occasional  lettlngs  would  not  creste  s 
pennanent  and  continuing  liability.  The  liability,  if  any,  attaches  because  the  town  deals 
with  and  uses  the  public  building  for  the  purposes  of  profit,  as  a  private  enterprise,  and  it 
esntinnes  only  so  long  as  it  thus  uses  it.  **  Theae  decisions  are  in  harmony  with  the  cur- 
rant of  authority  which  denies  the  common4aw  liability  of  a  munioipai  ootporatlon  for  sneb' 
accidents  in  cases  falling  short  of  nulssnce.  Tbe  HiQcasewasthatof  adifldinjinedliy 
an  unsafe  stairway  in  a  public  school-4iouse. 

,  In  Alamango  v.  Board  of  auperviwon^  decided  recently  by  Justice  LnABinD  oC  tbs  Her 
York  Supreme  Oourt,  at  Special  Term,  the  complaint  charged  that  the  plaintiff  was  a  ooa- 
vict  In  the  Albany  penitentiary ;  that  he  luid  been  directed  to  take  sawdust  away  tram  a 
circular  saw,  and  reftising  because  he  deemed  it  dangerous,  had  been  pnutahed  and  com* 
peUed  to  do  it,  and  in  so  doing,  owing  to  the  negligence  of  the  persons  in  charge,  had  sof- 
Ibred  the  loss  of  a  band.  The  defendant  demurred,  and  the  demurrer  was  sustained.  The 
court  held,  first,  that  the  county  Is  not  in  the  ftall  aense  of  the  word  a  municipal  oorpora- 
tlon ;  second,  that  the  penltentiaiy  Is,  like  tbe  county  Jails,  a  part  of  the  State  mfiana  for 
punishing  criminals,  the  persons  confined  there  IMng  prisoners  of  the  State,  and  tbm  ofll> 
cers  not  being  agents  or  servants  of  the  county,  although  the  county  has  tiielr  appolat- 
ment ;  and  third,  that  the  State  or  county  cannot  be  said  to  be  carr3ring  on  tbe  penltfft- 
tiary  for  profit.  Tbe  court  said  on  tbe  latter  point :  '*Nor  does  It  alter  tbe  oondltian  of 
affalra  that  these  prisoners  of  the  State  or  of  the  United  States  are  re<iuired  to  woriu  sad 
are  thus  compelled  partially  to  recompense  the  wrong  wliich  they  have  done  and  the  ex- 
pense which  they  have  caused  to  dril  society.**  This  case  Is  deariy  distlngalshalile  ttam 
MouUon  V.  Town  of  fljoorborouah,  71  Me.,  and  the  oases  thete  cited.  That  was  when  tfae 
town  was  held  liable  f6r  an  injury  to  an  bMllvidual  by  a  ram  kept  bj  tba  town  OB  tte  poor- 
term  for  propagating  sheep. 


SOOFIBLD  Y.  TOKPKIKS. 

(»  HI.  isa) 

Damages  —  Kquidated  ct  penaUjf. 

A  contract  for  the  BtAe  of  land  provided  for  the  payment  of  over  |B8»000  par- 
chaae-money,  by  a  certain  day,  as  a  precedent  and  essential  condition*  mad 
that  in  case  of  any  default  in  pajment  of  the  price,  the  vendor  might 
declare  the  contract  null  and  void,  and  retain  anj  sams  of  money  pnid,  and 
might  sue  and  recover  from  the  purchaser  the  whole  or  any  part  of  the 
price  that  might  be  due  and  unpaid,  as  liquidated  damages.  Nothing^  was 
paid,  and  the  vendor  did  not  part  with  possession.  In  an  action  on  the 
agreement  to  recover  the  entire  price  as  liquidated  damagee,  hdd,  tbni  m 
demurrer  was  properly  sustained  to  the  declaration.* 

^  See  note,  30  Am.  Bep.  ML 
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ACTION*  of  coveiiuut,  on  an  »gi*eeinent  for  tiie  sale  of  land,  to 
reooYer  the  purchase-money.  The  defendant  covenanted,  in 
oousideration  of  the  sale,  to  pay  plaintiff  ^22,770  within  one  year 
from  the  26th  day  of  June,  18G9,  and  to  pay  the  taxes  on  the  hin() 
for  that  year;  that  payment  should  be  a  condition  precedent,  that 
time  of  payment  was  of  the  essence  of  the  contract,  and  if  they 
should  make  default  in  payment  of  the  money,  or  any  part  of  it, 
when  due  under  the  contract,  plaintiff,  at  his  option,  at  any  time 
after  default,  might  declare  the  contract  null  and  void,  and  might 
retain  any  sums  of  money  which  might- bo  paid^  and  *^  may  sue  and 
ri'cover  from  said  parties  of  the  second  part  the  whole  or  any  part 
of  said  sum  of  money  that  maybe  due  and  unpaid,  as  liquidated 
damages.'*  Plaintiff  was  to  retain  possession  and  have  the  rents 
and  profits  until  the  purchase-money  should  be  paid.  A  deed  was 
tendered  and  demand  of  payment  was  mado  but  nothing  was  paid. 
The  defendant  demurred,  and  had  judgment. 

C.  J/".  HarriSf  for  appellant,  cited  Smilh  v.  Whillaker,  23  111. 
367;  Stephens  v.  Coffeeti,  39  id.  148;  Bouv.  Law  Diet.  voL  2,  p.  86; 
iTnapp  v.  ifa/Wy.  13  Weed,  587  ;  Bagby  v.  Feddiey  16  N.  Y.  469  j 
Catheal  T.  Talmage,  9  id.  551;  Leland  v.  Stone,  10  Mass.  462;  Oliad" 
Tick  T.  Marsh,  1  Zabr.  463;  Sedg.  on  Damages,  405,  note,  408,  eto., 
421  and  note,  411;  Reilly  v.  JoTies,  1  Bing.  302;  Slosson  y.  BeadlA. 
7  Johns.  72 ;  Hasbrouch  v.  Tappan,  15  id.  200. 

Per  CURIA3C.  The  question  presented  by  this  demurrer  is  whether 
the  $22,770  named  in  the  agreement  as  the  price  of  the  land,  and 
also  ass  liquidated  damages  in  case  that  sum  was  not  promptly  paid| 
may  be  recovered,  or  only  such  damages  as  can  be  shown  to  have 
been  actually  sustained  by  breach  of  the  agreement. 

Appellant  has  the  land,  and  by  this  action  seeks  to  recover  its 
full  price  and  also  retain  the  land.  It  is  manifest  that  his  actual 
loss  cannot  be  equal  to  the  value  of  the  land.  If  it  was  worth 
nothing,  then  appellees  agreed  to  pay  this  large  sum  for  what  waa 
of  no  value.  If  it  was  worth  that  sum,  then  appellant  has  land  of 
that  TalaCy  unless  its  market  price  has  depreciated.  And  if  depre- 
ciated, then  his  loss  is  only  commensurate  with  the  depreciation.. 
It  IS  therefore  clear  that  his  loss  is  not  equal  to  the  sum  named  aa 
Uquidftted  damages. 

The  fact  that  the  parties  fix  a  sum  to  be  paid  and  call  it  liqid-' 
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dated  damages  does  not  always  control  the  qaestion  as  to  the 
measure  of  the  recoTery  for  the  breach  of  the  contract.  Courts  vill 
look  to  see  the  nature  and  purpose  of  fixing  the  amount  of  damages 
to  be  paid.  And  if  the  clause  fixing  the  amount  of  the  damages 
appears  to  have  been  inserted  to  secure  prompt  performance  of  the 
agreement,  it  will  be  treated  as  a  penalty,  and  no  more  than  the 
actual  damages  proved  can  be  recovered. 

It  is  said  in  Sedg.  on  Meas.  Dam.  492  :  ''  But  in  the  case  we  are 
now  considering,  the  courts,  epeoially  in  this  country,  have  gen* 
erally  shown  a  marked  desire  to  lean  toward  that  constntctioD 
which  excludes  the  idea  of  liquidated  damages,  and  permits  the 
party  to  recover  only  damages  which  he  has  actually  sustained. 
The  language  of  the  contract  is  not  controlling.  If  indeed  the 
word  < penalty'  .be  used,  as  we  shall  see  hereafter,  it  will  never  be 
construed  as  a  sum  absolutely  fixed.  But  the  reverse  is  by  no 
means  the  case;  and*  the  phrase  *  liquidated  damages'  has  often 
been  made  to  read  ^  penalty.^ " 

That  author  further  says,  p.  493:  ''If,  from  the  nature  of  the 
agreement,  it  is  clear  that  any  attempt  to  get  at  the  actual  damage 
vrould  be  difficult,  if  not  vain,  then  the  coujMs  will  incline  to  gire 
the  relief  which  the  parties  have  agreed  on.  But  if,  on  the  other 
hand,  the  contract  is  such  that  the  strict  construction  of  the 
phraseology  would  work  absurdity  or  oppression,  the  use  of  the 
term  liquidated  damages  will  not  prevent  the  courts  from  inquiring 
into  the  actual  injury  sustained  and  doing  justice  between  the  par- 
ties.''   The  weight  of  the  authorities  sustains  these  propositions. 

The  language  in  this  character  of  contracts  is  no  more  explidt  or 
emphatic  for  paying  the  sum  named  than  is  the  penalty  of  a  bond. 
And  all  know  such  penalties  are  never  enforced,  but  simply  the 
actual  damage  sustained,  if  less  than  the  amount  of  the  penalty. 
The  same  reasons  may  and  frequently  do  exist  for  holding,  under 
such  an  agreement  as  this,  that  no  more  than  the  actual  damsge 
shall  be  recovered,  as  in  cases  of  penal  bonds. 

When  to  enforce  such  an  agreement  would  work  great  hardship 
and  oppression,  it  should  never  be  enforced.  In  this  case  no  incon- 
venience is  perceived  in  proving  the  actual  damages  appellant  has 
sustained.  And  it  would  be  highly  unjust  and  oppressive  to  per- 
mit a  recovery  of  such  a  large  sum  when  the  actual  damages  do  not 
exceed,  if  they  reach,  one-twentieth  part  of  the  amount  claimed. 
Why  allow  perhaps  more  than  twenty  thousand  doUars,  or  oven. 


ilAY  TERM,  1880.  IgJ 


McCormick  y.  Burt. 


more,  than  the  loss  snstained  ?    If  it  be  said  it  is  the  contract  of 
the  parties,  it  may  be  replied  it  is  no  more  so  than  is  a  penal  bond. 

All  the  circnmstances  considered,  it  would  seem  incredible  to  be- 
lieve that  sane  parties  could  have  understood  and  intended  to  pay 
aa  damages  $22,770,  simply  for  a  failure  to  pay  that  sum  of  money 
on  a  specified  day,  and  permit  the  owner  to  hold  the  land  free  from 
all  claim  on  their  part,  simply  to  give  the  greater  part,  and  it  may 
be  all,  to  him  without  any  consideration  or  benefit  in  the  smallest 
degree  commensurate  to  this  large  sum.  To  so  belieye  would  be 
absurd,  and  it  would  be  highly  oppressive  to  so  hold. 

To  give  the  language  in  this  case  the  construction  that  it  is  abeo- 
Inte  and  must  be  carried  out  literally,  would  work  the  same  wrong 
and  oppression  that  was  originally  produced  by  enforcing  payment 
of  penal  bonds.  And  for  the  same  reasons  this  should  not  be  en- 
forced. But  appellant  should  be  left  to  recover  such  damages  only 
as  he  can  prove  he  has  sustained  by  reason  of  the  breach  of  the 
contract. 

It  is  true,  the  parties  are  authorized  to  agree  upon  any  sum  as 
compensation  for  the  breach  of  the  contract,  which  does  not  mani- 
festly exceed  the  amount  of  the  injury  suffered.  This  is  believed 
to  be  the  doctrine  of  the  courts  and  to  be  well  sustained  by 
authority. 

In  this  case  it  is  manifest  that  the  sum  fixed  is  aboye,  and  greatly 
aboye,  all  damage  that  could  haye  been  sustained  by  the  breach  of 
this  contract.  And  we  must  hold  that  it  was  inserted  as  a  penalty 
to  secure  prompt  payment,  and  intended  to  be  paid  absolutely  in 
ease  of  &flnre  to  pay  for  the  land  on  the  day  specified  and  on  the 
ecmtnot  being  rescinded. 

The  judgment  of  the  court  below  must  be  affirmed. 

JudgmmU  affirmed. 


McOoRKicK  y.  Bust: 

(Wni.  968.) 

Bokp€t§ — 9ehool  director — exptMan  of  §chelar — UtMUiiff  f»r. 

School  direeUm,  empowered  by  statute  with  diacretloiiAr/  power  to  suspend 
or  expel  sehoUra  from  the  pablio  schools  are  not  personally  liable  for  the 
exatdse  of  that  power  unless  thej  act  wantonly  or  malidonsly.* 

•  So  held  in  respect  to  aasessorB.    WUliamMf,  ITeoMr,  7ft  N.  Y.  80. 
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GTIOX  of  damages  for  suspension  from  a  pnblic  school.    The 
opinion  states  the  case.    The  defendants  had  judgment  below. 


C  C*  Strawn  and  A.  JS.  Amsbary^  for  appellant. 
L,  E,  Payaon  and  S,  8.  Lawrence^iov  appellees. 

Scott,  J.    This  was  an  action  on  the  case,  brought  by  £dward 
HcGormick  against  Cora  Burt  and  the  directors  of  the  school  she 
was  teaching,  to  recover  damages  on  account  of  his  suspension  by 
the  directors  from  the  benefits  of  the  school  for  the  non-observance 
of  a  rule  adopted  by  them  for  the  government  of  the  school.    The 
substance  of  the  rule  adopted  is,  the  teacher  might  read  as  an  opea- 
.!  ing  exercise  every  morning,  not  occupying  more  than  fifteen  min- 
utes, a  chapter  from  the  King  James'  translation  of  the  Bible.    No 
one  was  required  to  be  present  at  or  participate  in  such  exercise 
unless  he  chose  to  do  so,  and  while  such  exercise  was  being  con- 
ducted every  pupil  was  required  to  lay  aside  his  books  and  remain 
quiet    Plaintiff  was  a  Catholie,  and  for  the  non-observance  of  the 
rule,  which  it  is  alleged  was  void,  as  interfering  with  the  religions 
:  convictions  of  the  plaintiff  and  his  father,  by  pursuing  his  usual 
studies  without  noise  or  disturbance,  he  was  suspended  from  ''  all 
the  rights  and  privileges  of  said  school  until  he  should  express  a 
•willingness  to  comply  with  the  rule."     A  general  demurrer  was 
sustained  to  the  declaration,  and  plaintiff  having  elected  to  stand 
by  his  declaration,  judgment  was  rendered  against  him  for  costs. 

By  section  48  of  the  school  law  the  directors  of  each  school  dis- 
trict are  made  a  body  politic  and  corporate,  and  among  other  things, 
it  is  made  their  duty  to  ''adopt  and  enforce  all  necessary  rules  and 
regulations  for  the  management  and  government  of  schools,  *  * 
*  '^  to  direct  what  branches  of  study  shall  be  taught  and  what 
text-books  and  apparatus  shall  be  used  in  the  several  schools,"  and 
"  they  may  suspend  or  expel  pupils  for  incorrigibly  bad  conduct, 
and  no  action  shall  lie  against  thorn  for  such  expulsion  or  saspen- 
sion." 

In  the  performance  of  the  duties  imposed  by  law  upon  school  di- 
rectors they  must  exercise  judgment  and  discretion.  What  rnles 
and  regulations  will  best  promote  the  interests  of  the  school  under 
their  immediate  control,  and  what  branches  shall  be  taught  and 
what  text-books  shall  be  used,  are  matters  left  to  the  determination 
of  the  directors,  and  must  be  settled  by  them  from  the  best  lights 
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they  can  obUiin  from  any  source,  keepingalwaysinview  the  highest 
good  of  the  whole  school.  Good  order  can  only  be  obtained  by  enforc- 
ing discipline,  and  that  power  is  largely  committed  to  the  directors. 
They  have  the  power  of  suspension  or  expulsion,  and  they  may 
exercise  that  power  as  a  means  of  discipline  for  the  causes  men- 
tioned in  the  statute.  The  expulsion  or  suspension  of  a  pupil  from 
the  benefits  and  privileges  of  the  school  for  what  is  considered  ' '  in- 
corrigibly bad  conduct,"  implies  deliberation  an^l  decision  on  the 
part  of  the  directors,  or  as  it  is  sometimes  expressed,  they  act  judi- 
cially^  in  a  matter  involving  discretion  in  relation  to  the  duties  of 
their  o£Bce. 

The  declaration  in  this  case  contains  no  averment  that  defendants, 
ID  soepending  plaintiff  from  the  benefits  and  privilegesof  the  school, 
acted  either  wantonly  or  maliciously.  That,  we  think,  is  a  fatal  de- 
fect in  the  declaration,  and  justified  the  decision  of  the  court  sus- 
taining the  demurrer.  The  absence  of  such  an  averment  leaves  the 
coart  free  to  indulge  the  presumption  defendants  acted  in  good 
faith  in  the  matter  of  suspending  plaintiff  from  the  benefits  of  the 
school,  whether  they  erred  in  their  judgment  or  not  In  such  cases 
the  law  seems  to  be  well  settled  there  can  be  no  action  maintained 
against  school  officers  where  they  act  without  malice. 

The  rule  is  certainly  a  reasonable  one.  A  mere  mistake  in 
judgment,  either  as  to  their  duties  under  the  law  or  as  to  facts  sub- 
mitted to  them,  ought  not  to  subject  such  officers  to  an  action.  They 
may  judge  wrongly,  and  so  may  a  court  or  other  tribunal,  but  the 
party  complaining  can  have  no  action  when  such  officers  act  in  good 
faith  and  in  the  line  of  what  they  think  is  honestly  their  duty. 
Any  other  rule  might  work  great  hardship  to  honest  men,  who, 
with  the  best  of  motives,  have  faithfully  endeavored  to  perform  the 
duties  of  these  inferior  offices.  Although  of  the  utmost  importance 
to  the  pnblic,  no  considerable  emoluments  are  attached  to  these 
minor  offices,  and  the  duties  are  usually  performed  by  persons  sin- 
cerely desiring  to  do  good  for  their  neighbors,  without  any  expecta- 
tion of  personal  gains,  and  it  would  be  a  very  harsh  rule  that  would 
subject  Buch  officers  to  an  action  for  damages  for  every  mistake 
they  may  make  in  the  honest  and  faithful  discharge  of  their  official 
duties  as  they  understand  them.  It  is  not  enough  to  aver  the 
action  of  such  officers  was  erroneous,  but  it  must  be  averred  and 
proved  that  such  action  was  taken  in  bad  faith,  either  wantonly  or 
malicioasly.     If  in  the  discharge  of  their  official  duties,  such  offl- 
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cers  simply  err,  it  is  what  other  tribunals  invested  with  discretioih 
ary  powers  are  liable  to  do. 

A  case  not  unlike  the  one  before  us  was  before  the  court  in  Donr- 
ahue  v.  Richards,  38  Me.  389,  and  it  was  ruled,  in  accordance  with 
what  was  thought  to  be  a  uniform  course  of  decisions,  that  a  pub- 
lic officer,  when  acting  in  good  faith,  is  never  held  liable  for  eq 
erroneous  judgment  in  a  matter  submitted  to  his  determination. 
Were  the  rule  otherwise  no  one  would  be  safe  in  taking  upon  him- 
self the  burdens  of  an  office  the  duties  of  which  involved  the  exercise 
of  judgment. 

In  Jackson  v.  Waldron,  II  Johns.  114,  it  was  held  that  officers 
called  to  exercise  their  deliberative  judgments  are  not  anawerable 
for  mistakes  in  law,  either  civilly  or  criminally,  where  their  motiTOB 
are  pure  and  untainted  with  fraud  or  malice.  The  English  cases 
on  this  subject  hold  the  same  doctrine.  Hannan  v.  Tqppenden,  1 
East,  555,  declares  no  action  will  lie  against  individuals  for  acts 
erroneously  done  by  them  in  their  corporate  capacity  from  which 
detriment  may  happen  to  another,  without  proof  of  malice. 

In  Bemier  v.  Russell,  89  111.  60,  the  judges  of  the  election  were 
held  liable  to  an  action  for  refusing  to  allow  a  villager  to  vote,  bnt 
the  declaration  in  that  case  contained  a  distinct  averment  such 
refusal  was  ''  malicious  and  wanton.'' 

This  objection  to  the  declaration  being  conclusive  of  the  whole 
case,  we  have  not  deemed  it  neoessaiy  to  remark  upon  other  ques- 
tions raised  on  the  argument. 

The  judgment  must  be  affirmed. 

Judgmsni  affirmed. 


TJkiok  Mutual  Iksurakce  Gompaky  v.  Campbell. 

(86  ni.  867.) 

Deed — ddiiwry — presumption  from  recording. 

The  mere  act  of  recording  a  deed,  when  done  by  the  grantor,  is  but  prima 
fade  evidence  of  delivery  to  the  grantee,  liable  to  be  rebutted,  and  it  \» 
snccessfally  rebutted  when  it  is  shown  that  the  deed  was  not  in  the  nature 
of  a  family  settlement,  or  of  gift  to  a  minor,  but  wm  a  deed  of  trofti 
intended  to  confer  no  benefit  on  the  grantee,  and  its  ezecaUon  and  lecord 

aze  wholly  unknown  to  him  until  after  the  death  of  the  grantor  * 

■.— ^^ — ^-^__ - 

•  See  B«n  T.  .Fbniwni' Ban*  (U  BuA,  84).  SI  Am.  Rep.  906. 
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ACTION  to  remove  cloud  from  title.  The  alleged  cloud  was  a 
deed  from  Alexander  Campbell  to  Alexander  McBwen.  The 
bets  enfficientlj  appear  in  the  opinion.  The  complainant  had 
;ndgment  below. 

KiHdatt  dt  Bliss,  for  appellanta. 

H.  T.  Hdnij  for  appellee. 

ScHOLFiBLDy  J.  The  principal  question  to  be  determined  on 
this  record  is,  was  the  deed  from  Alexander  Oampbell  to  Alexander 
McEwen  delivered  by  the  former  to  the  latter,  and  accepted  by  the 
latter  in  the  life- time  of  the  former? 

The  propositions  contended  for  by  appellants'  counsel :  Ist  That 
where  a  deed,  duly  executed,  is  found  in  the  hands  of  the  grantee 
there  is  a  strong  implication  that  it  was  delivered.  2di  That  the 
on%9  prahandi  is  upon  the  party  denying  the  delivery.  3d.  Where 
a  deed  is  of  a  beneficial  character  an  acceptance  by  the  grantee  may 
be  presumed  —  especially  where  the  grantee  is  a  minor  and  the 
deed  is  for  the  purpose  of  effecting  a  voluntary  settlement  And 
4th.  That  the  execution  and  recording  of  a  deed  by  the  grantor  is 
jnimafaciB  evidence  of  a  delivery  —  may  all  be  conceded  to  be  well- 
establfthed  law  without  seriously  affecting  appellee's  claim,  for  the 
deed  from  Campbell  to  McEwen  was  not  found  in  the  possession  of 
McEwen,  and  we  are  not  left  to  implication  or  inference  to  ascer- 
tain what  were  the  facts,  so  far  as  relates  to  the  delivery  to  McEwen 
and  his  acceptance  of  the  deed. 

Mrs.  Campbell  testifies  that  after  the  death  of  Campbell  she 
made  search  for  this  deed  but  was  unable  to  find  it;  that  she  then 
went  to  McEwen  and  asked  him  in  regard  to  it.  He  denied  that 
he  knew  any  thing  of  the  deed  or  that  he  had  ever  heard  of  it. 
She  then  went  (on  the  suggestion  of  some  one  that  she  make 
search  there)  to  the  recorder's  office,  and  there,  on  inquiry,  found 
the  deed.  She  says  that  after  the  deed  was  signed  and  acknowledged 
by  herself  and  husband  she  had  no  further  knowledge  of  it  until 
as  above  stated.  Her  husband  never  mentioned  to  her  what  ha 
did  with  it 

McEwen  testifies  that  about  two  years  before  the  death  of  Camp- 
bell the  latter  asked  him  if  he  (McEwen)  had  any  objection  to  his 
(Campbell's)  conveying  these  lots  over  to  him,  and  that  he  replied 
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ill  the  negative,  bat  that  Campbell  never  mentioned  the  subject  to 
him  again,  and  that  he  never  knew  that  he  had  made  a  deed  con- 
veying the  property  to  him  until  after  Campbell's  death  and  when 
asked  about  the  deed  by  Mrs.  Campbell;  that  he  never  paid  any 
thing  for  the  lots,  and  after  Mrs.  Campbell  found  the  deed  at  the 
recorder *8  office  and  notified  him  that  it  was  there  ho  went  and  got 
it,  and  subsequently,  upon  her  request,  conveyed  the  property  to 
her.  He  says  he  had  no  information  whatever  of  the  execution  or 
existence  of  this  deed  in  the  life-time  of  Campbell. 

Tliese  witnesses  are  corroborated  by  the  evidence  of  the  notary 
before  whom  McEwen's  deed  to  Mrs.  Campbell  was  acknowledged, 
showing  that  they  then  both  gave  the  same  version  of  the  matters 
they  now  do. 

There  is  no  evidence  of  any  direction  by  Campbell  to  the  recorder 
in  regard  to  the  deed,  nor  indeed  of  how  that  instrument  got  to 
the  recorder's  office. 

Campbell  is  shown  to  have  been  at  the  time  the  deed  was  exe- 
cuted, despondent,  low-spirited  and  reticent,  and  this  gradoaDy 
increased  upon  him  until  shortly  before  his  death,  when  he  was 
declared  insane  in  consequence  of  softening  of  the  brain. 

The  prima  facie  evidence  of  a  delivery  of  the  deed  from  the  fact 
of  recording  was  liable  to  be  rebutted.  Jackson  v.  Perkins,  2  Wend. 
308 ;  Gilbert  v.  North  American  Fire  Insurance  Company^  23  id. 
43,  —  and  the  facts  here  conclusively  rebut  that  presumption.  The 
deed  was  not  in  fact  delivered,  and  its  existence  was  not  known 
of  by  the  grantee  in  the  life-time  of  the  grantor. 

In  Jackson  v.  Fhipps,  12  Johns.  418,  Joseph  Phipps  being  in 
embarrassed  circumstances,  in  the  fall  of  1808  went  to  his  brother, 
Aaron  Phipps,  and  agreed  to  give  him  a  deed  of  his  farm  to  secore 
two  notes  of  about  tl30,  with  interest.  Joseph  Phipps  accordingly 
returned  home  and  executed  and  acknowledged  the  deed,  and  ciu*- 
ried  it  to  the  clerk's  office  for  recording  on  the  day  of  its  date,  with- 
out the  grantee  or  any  person  on  his  behalf  being  present,  or  receiv- 
ing a  delivery  of  the  same.  Aaron,  the  grantee,  died  in  the  fall  of 
1809,  and  in  February,  1810,  the  defendant  received  the  deed  as 
the  son,  and  probably  heir  of  Aaron. 

The  court,  per  Spencer,  J.,  said  :  "Under  these  circumstances 
the  deed  must  be  considered  inoperative.  It  is  requisite  in  every 
well-made  deed  that  there  be  a  delivery  of  it  The  delivery  most 
be  actual  l»y  doing  something  and  saying  nothing,  or  else  verbal,  by 
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cayiug  something  and  doing  nothing;  or,  it  may  be  by  both, 
but  by  one  or  both  of  these  it  must  be  made.  *  *  *  A  delivery 
of  a  deed,  which,  wo  have  seen,  is  essential  to  its  existence  and 
operation,  ex  vi  terfiimi,  imports  that  there  be  a  recipient.  It  would 
be  al>surd  to  hold  that  a  thing  was  delivered  when  there  was  no 
person  to  receive ;  and  in  this  case,  the  grantee  died  without  any 
dchvery  to  him."  In  the  present  case  we  have  only  to  substitute 
grantor  for  grantee^  and  obviously,  the  reasoning  is  equally  appli- 
Mk  and  cogent  in  the  one  caso  as  in  the  other.  To  the  same  effect 
\i  Jackson  v.  Richards,  6  Cow.  617.  See,  also,  Fisher  v.  Ilally  41 
N.  Y.  416. 

So.  it  is  held  in  Massachusetts  that  the  mere  recording  of  a  deed  is 
not  conclusive  evidence  of  a  delivery.  Maynard  v.  Maynardy  10 
Mass.  456 ;  6  Am.  Dec  14C  ;  Samson  v.  Thornton^  3  Mete.  276  ; 
Uawkes  v.  Pike,  105  id.  560;  s.  c,  7  Am.  Rep.  554;  Welch  v. 
^ckell,  12  Wis.  253.   . 

The  doctrine  of  Jackson  v.  Phipps,  supra,  is  approved  and  fol- 
lowed, in  a  somewhat  analogous  case,  by  the  Supreme  Court  of 
New  Hampshire.     Derry  Bank  v.   Webster,  44  N.  H.  267. 

In  Vounge  v.  Guilbeau,  3  Wall.  641,  the  same  doctrine  is  an- 
uoancvd  by  the  Supreme  Court  of  the  United  States.  In  that  case, 
however,  the  deed  was  found  after  the  death  of  the  grantor  among 
his  papers.  The  court  said  :  "The  delivery  of  a  deed  is  essential 
to  the  transfer  of  the  title.  It  is  the  final  act,  without  which 
all  other  formalities  arc  ineffectual.  To  constitute  such  dcliverv 
the  grantor  must  part  with  the  possession  of  the  deed,  or  the  right 
to  retain  it.  Its  registry  by  him  is  entitled  to  great  consideration 
upon  this  point,  and  might  perhaps  justify,  in  the  absence  of  evi- 
dence, a  presumption  of  delivery.  But  here  any  such  presumption 
is  repelled  by  the  attendant  and  subsequent  circumstances.  Ilcre 
the  registry  was,  of  course,  made  without  the  consent  of  the  grantee, 
as  he  had  no  knowledge  of  the  existence  of  the  deed,  and  the  prop- 
ertj  it  purported  to  convey  always  remained  in  the  possession  and 
nnder  the  control  of  the  grantor.'* 

In  Herbert  v.  Herberty  Brcese,  354,  the  same  question  was  before 
this  court  There  the  deed  was  acknowledged  and  recorded,  but 
found  by  the  administrator  after  the  death  of  the  grantor  among 
his  papers,  there  being  no  proof  of  an  actual  delivery.  The  court 
Baid  :  -'It  is  most  manifest  that  there  could  have  been  no  delivery 
df  the  deed  to  the  grantee,  so  as  to  pass  the  estate.  The  act  of 
Vol.  XXXV— 22 
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recording  a  deed  cannot  amount  to  a  delivery,  when  there  does  not 
appear  an  assent  or  knowledge  by  the  grantee  of  the  act  In  this 
case  there  is  not  a  scintilla  of  evidence  calculated  to  lead  the  mind 
to  the  belief  that  the  grantee  ever  knew  of  the  existence  of  the 
deed  until  after  the  death  of  the  grantor.  There  could  then  have 
been  no  acceptance  by  the  grantee,  because  the  possession  of  the 
deed,  if  such  had  been  the  fact,  derived  after  the  death  of  the 
grantor  could  not  amount  to  one,  there  having  been  no  delivery 
during  the  life  of  the  grantor.'^ 

Tho  court  then  quotes,  with  approbation,  from  Jackson  ex  dm. 
Barnes  v.  Phipps,  supra,  after  which  it  is  further  said :  ^  Indeed,  a 
delivery  of  a  deed,  which  is  essential  to  its  existence  and  operatioa, 
necessarily  imports  that  there  should  be  a  recipient  Now,  in  this 
case,  it  would  be  idle  to  contend  that  there  was  a  delivery  and 
reception,  when  the  grantor  died  before  the  grantee  knew  of  the 
existence  of  the  deed.  He  could  not  then  receive  that  of  the 
existence  of  which  he  had  no  knowledge,  nor  could  there  have  been 
a  delivery  to  him  without  such  an  acceptance.  There  had  been  no 
act  of  the  gmntor,  before  his  death,  tantamount  to  a  delivery, 
much  less  an  actual  one.  The  act  of  recording  does  not  amount  to 
it,  because  there  appears  a  total  absence  of  knowledge,  on  the  part 
of  the  grantee,  of  such  recording,  or  even  of  the  existence  of  the 
deed,  until  after  the  death  of  the  grantor,  and  it  does  not  appear 
that  he  had  ever  received  the  deed.''  It  would  be  impossible  to  use 
language  more  applicable  to  the  facts  here  than  this. 

In  Kingsbury  v.  Burnside,  58  IlL  324 ;  s.  c,  11  Anu  Rep.  67, 
this  language  is  referred  to  with  approbation.  And  it  was  there, 
among  other  things,  said,  after  alluding  to  the  rule  that  the  deliv* 
ery  of  a  deed  duly  executed  and  acknowledged  to  the  register,  aided 
by  the  subsequent  possession  of  the  deed  by  the  grantee,  might  be 
evidence  of  a  delivery  to  him.  '^  But  here,  the  delivery  of  it  at  the 
recorder's  office  is  not  aided  by  a  subsequent  possession  of  it  by  the 
grantee.  There  is  not  only  no  evidence  that  he  ever  had  posses- 
sion of  it,  or  of  circumstances  tending  to  that  conclusion,  but  it 
appears  affirmatively  that  he  never  had."  And  this  is  precisely,  as 
we  have  seen,  the  case  here. 

Wiggins  v.  Lusk,  12  111.  136,  in  its  enunciation  of  general  prin- 
ciples, follows  Herbert  v.  Herbert,  supra. 

But  counsel  for  appellants  assume  that  the  same  amount  of 
proof  is  here  requisite  to  show  that  there  was  no  deHvery,  that 
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would  be  requisite  to  establish  that  fact,  where  the  grantee  is  ia 
possession  of  the  property  claiming  under  a  deed  duly  recorded  and 
in  his  possession.  To  impeach  the  delivery,  in  such  a  case,  would 
undoubtedly  require  an  amount  and  character  of  evidence  suf- 
ficient to  impeach  the  execution  of  the  deed  if  attacked  in  any 
other  respect  But  that  is  not  the  present  case.  The  grantee  here 
is  not  shown  to  be  in  possession  of  the  property,  nor  is  the  deed 
found  in  his  possession.  He  is  not  in  possession  of  the  property, 
and  the  deed  is  found  in  the  recorder's  office, —  and  in  this  regard 
there  is  no  conflict  in  the  evidence. 

The  mere  act  of  recording,  alone,  as  we  have  seen,  is  but  prima 
facie  evidence  of  a  delivery,  and  liable  to  be  rebutted;  anditia 
niocessfully  rebutted,  as  all  the  cases  agree,  when  it  is  shown  that 
the  deed  was  not  in  the  nature  of  a  family  settlement,  or  of  a  gift 
to  a  minor  (as  to  which  hereafter),  but  is  intended  to  confer  no 
benefit  upon  the  grantee ;  and  its  execution  and  recording  are 
wholly  unknown  to  him  until  after  the  death  of  the  grantor. 

Again,  it  is  assumed  that  the  present  case  is  different,  in  prin- 
ciple, from  those  we  have  referred  to,  because  the  certiflcate  of 
acknowledgment  of  the  present  deed  follows  the  form  of  our  statute, 
and  uses  the  word  **  delivered,"  while  in  those  cases  that  word  does 
not  thus  occur. 

Itisasufficient  answer  to  this,  that  the  proof  here  is  clear  by 
the  evidence  of  two  witnesses-— that  of  McEwen  and  Mrs.  Gamp- 
bell  —  that  tho  deed  was  not  in  fact  delivered  at  or  before  its  ac- 
knowledgment 

The  strongest  case  seemingly  in  favor  of  appellants  is  Rivard  v. 
Walker,  39  IlL  413. 

In  that  case  a  father  executed  a  deed  to  his  minor  children,  left 
it  with  the  magistrate  before  whom  it  was  acknowledged,  directing 
him  to  leave  it  at  the  recorder's  office  for  record,  which  the  magis- 
trate did.  Subsequently  the  father  called  upon  tho  recorder,  paid 
him  his  fee  for  recording  the  deed,  and  told  the  recorder  not  to  de- 
liver the  deed  to  any  one  but  himself,  except  in  the  event  of  his 
death,  but  in  that  event,  to  deliver  it  to  the  grantees. 

Now,  it  will  be  noticed,  right  here,  that  case  is  distinguishable 
from  the  present  in  this:  Here  the  grantee  is  not  a  minor — is  not 
related  to  the  grantor — and  no  directions  were  given  the  recorder 
or  any  one  eise  in  r^ard  to  the  delivery  of  the  deed.  The  court  in 
that  case  refer  to  Bryan  v.  Wash,  2  Oilm.  568,  and  Masterson  v. 
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CheeJCf  23  111.  72,  and  apply  the  rule  recognized  by  them,  that  'Hhc 
law  presumes  much  more  in  favor  of  tlie  delivery  of  deeds,  in  the 
case  of  voluntary  settlements,  especially  when  made  to  infants,  than 
it  does  between  parties  of  full  age,  in  ordinary  cases  of  bargain  and 
fiale,"  and  the  court  proceed  to  say:  "For  in  this  case,  the  bill 
shows  upon  its  face  that  the  complainant  (the  grantor)  intended  vo 
])art  with  the  title  to  his  lands  for  the  purpose  of  placing  them 
where  thev  would  be  beyond  the  reach  of  debts  contracted  bvhis 
spendthrift  wife,  and  secured  for  the  benefit  of  his  children.  Both 
of  these  objects  are  avowed  in  the  bill,  and  yet  they  would  nothafe 
been  accomplished  if  the  deed,  which  was  made  upon  a  considera- 
tion of  one  dollar,  and  natural  love  and  affection,  had  not  been  in- 
tended to  take  immediate  effect*.  Such  being  the  intention  of  the 
grantor,  he  evidenced  and  consummated  it  by  delivering  the  deed 
to  the  magistrate  without  any  species  of  reservation,  and  directing 
him  to  have  it  recorded.  This  in  behalf  of  infant  grantees,  and 
when  explained,  as  it  is  by  the  averment  in  the  bill,  will  be  regarded 
as  an  absolute  delivery  for  the  benefit  of  the  infants,  and  the  fact 
that  the  grantor  afterward  manifested  to  the  recorder  an  intent  not 
to  part  with  all  control  over  the  deed,  cannot  relieve  him  from  the 
effect  of  such  absolute  delivery." 

In  Bryan  v.  Wash^  referred  to  in  that  opinion,  the  court  said; 
'*  It  must  Ic  remembered  that  the  law  presumes  much  more  in 
favor  of  tlio  delivery  of  deeds  in  case  of  voluntary  settlements, 
especially  Avlicn  made  to  infants,  than  it  does  in  ordinary  cases  of 
bargain  and  sale.  The  same  degree  of  formality  is  never  required, 
on  account  of  the  great  degree  of  confidence  which  the  parties  are 
presumed  to  have  in  each  other,  and  the  inability  of  the  grantee 
frequently  to  take  care  of  his  own  interests." 

In  the  other  case  referred  to  —  Masierson  v.  CTieek — the  court 
said  that  all  the  cases  referi'cd  to  on  the  question  of  delivery  were 
reconcilable  on  the  consideration  that  the  intention  was  and  must 
be  the  controlling  element,  adding  "In  a  case  like  this  where  the 
conveyance  was  voluntary,  and  to  an  infant  who  died  before  he 
reached  an  age  to  assent  or  accept  the  conveyance,  a  delivery  and 
acceptance  will  be  more  readily  presumed  than  in  the  cases  to  which 
reference  is  made  by  appellant's  counsel." 

In  Kingsbury  v.  Burnside,  supra,  the  court,  after  discussing  the 
rule  under  consideration,  say:  "But  that  the  principle  underlying 
it  is,  after  all,  assent,  presumptive  or  actual,  on  the  part  of  the 
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gnntee."  And  in  all  cases  where  the  deed,  instead  of  conferring  a 
benefit^  imposes  a  burden  or  daty,  the  law,  in  the  absence  of  ex- 
press assent  or  acceptance,  will  not  presume  to  that  effect. 

It  is  clear  here,  from  all  the  evidence,  that  the  purpose  of  Gamp-- 
M\  in  making  tliis  deed  was  to  put  the  property  of  McEwen  in  trust 
for  the  family  of  the  grantor.  McEwen  so  understood  it,  and  Mrs. 
Campbell  testifies  that  such  was  his  expressed  purpose  in  making 
the  deed. 

Whether  he  intended  to  take  an  express  declaration  from  Mc- 
Kwen  of  the  trust  upon  which  he  held  the  property,  or  to  rely  upon 
iu8  honor,  can  now  only  remain  matter  of  conjecture.  His  design, 
(loobtless  by  reason  of  his  unfortunate  mental  condition,  was  never 
consummated,  whatever  it  may  have  been.  He  failed  to  perfect 
the  delivery^  and  McEwen,  never  having  had  the  deed  either  act- 
ually or  constructively  delivered  to  him,  could  not,  of  course,  accept 
it,  and  become  bound  legally  or  morally  to  execute  the  trusts  it  waa 
designed  for. 

[Omitting  other  considerations.] 

The  decree  below  is,  in  all  things,  affirmed. 

Decree  affirmed* 


Norton  v.  Gale. 

(96  lU.  538.) 
Statute  qf  flraude  —  lecue  —  rent  to  be  settled  by  arbitration  —  notice  of  hearing. 

An  tgreement,  in  a  written  lease,  for  the  renewal  thereof,  and  to  pay  as  rent 
for  such  renewal  term,  a  certain  percentage  upon  the  cash  value  of  the 
prvmises,  to  be  fixed  by  appraisers,  is  not  within  the  statute  of  frauds. 

Hach  appraisement  is  not  an  arbitration,  and  the  parties  are  not  entitled  to 
notice  of  hearing,  and  the  appraisal  is  conclusive,  unless  fraudulent.  (S^tf 
noU,  p.  179.) 

ACTION  for  rent  on  three  leases,  for  certain  terms  and  at  fixed 
rents,  and  containing  the  following  clause: 
*'And  the  party  of  the  second  part  further  agrees  that  at  least 
^nirty  days  before  the  expiration  of  said  first  five  years  he  will 
ciioose  one  disinterested  holder  of  real  property  of  the  city  of 
Chicago,  and  notify  in  writing  said  party  of  the  first  part,  or  his 
tgent  or  attorney,  of  such  choice,  and  party  of  the  first  part  wiU 
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thereapon  choose  a  like  holder  of  real  property,  which  said  tw4 
parties  shall  at  once  proceed  to  appraise  the  cash  value  of  said 
premisea,  exclusive  of  all  improvements  thereupon,  and  in  case  thej 
cannot  agree  upon  the  same,  shall  choose  a  third  disinterested 
holder  of  real  property,  and  the  award  of  the  majority  of  the 
appraisers  shall  be  final  and  binding ;  and  thereupon,  for  the  next 
succeeding  five  years  from  the  end  of  said  first  five  years,  said  party 
of  the  second  part  will  pay  as  rent  for  said  premises,  quarterly 
as  aforesaid,  a  sum  for  each  and  every  year  of  said  five  yean 
^ual  to  six  per  cent  per  annum  on  the  appraised  value  of  said 
premises." 

Appraisers  were  accordingly  selected  and  they  fixed  the  value  of 
the  premises,  and  the  plaintiff  claimed  that  under  this  appraisment^ 
there  was  due  for  the  first  quarter  of  the  second  five  years,  tl,125, 
to  recover  which  the  action  was  brought.  The  plaintiff  had  judg- 
ment below. 

Miller  db  Frosi,  for  appellant  A  verbal  lease  of  land  for  a  term 
exceeding  a  year  is  void.  OU  v.  Lohnas,  19  111.  576  ;  Oranjang  v. 
Jferkle,  22  id.  249 ;  Wheeler  v.  FranJcmthah  78  id.  124. 

The  entire  contract,  including  the  price,  must  be  in  writing. 
Wood  V.  Davisy  82  111.  311, 

If  made  by  an  agent,  his  authority  must  be  in  writing.  R.  Sbi 
€h.  59,  p.  540,  §  2. 

The  contract  upon  which  the  recovery  was  had  was  incomplete 
until  the  price  (an  essential  part  of  it)  was  agreed  on  or  fixed  by  the 
arbitrators  under  a  written  submission.  What  the  parties  could  not 
do  verbally,  could  not  be  legally  done  by  arbitrators  under  a  verbal 
submission.     French  \,  New^  28  N.  Y.  147,  150. 

Such  a  verbal  agreement  would  haye  been  a  nullity.  ''A  verbal 
submission  is  valid  in  all  cases  where  the  subject-matter  is  rach 
that  a  verbal  agreement  directly  between  the  parties  in  the  terms  of 
the  award  would  prevail.  But  where  the  law,  as  for  instance  tbs 
statute  of  frauds,  requires  a  contract  to  be  in  writing,  then  botb 
the  submission  and  the  award  must  be  in  writing."  Oadwell  on 
Arbitrations  (Vt.  ed.  1853),  36. 

Walker  <&  Carter y  for  appellee. 

ScHOLFiELD,  J.  The  first  objection  urged  against  the  judgment 
below  is,  ^'  our  statute  says  that  no  action  can  be  brought  upon  a 
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eoDtmct  of  this  kind  unloss  the  contract  shall  be  in  writing  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other  person 
tbe/eanto  by  him  lawfully  authorized  in  writing,  signed  by  such 
party;"  and  it  is  thereupon  argued  that  the  appointment  of  the 
arbitrators  is  a  necessary  part  of  the  submission,  —  that  the  snb- 
missios  cannot  be  said  to  bo  made  until  the  persons  to  whom  it  is 
made  are  selected. 

The  objection  is  not  well  urged.  All  of  the  terms  of  the  contraot 
upon  which  suit  is  brought,  required  by  the  statute  of  frauds  to 
be  in  writing,  are  in  writing.  The  amount  to  be  paid  per  annum 
for  the  first  five  years  is  specifically  expressed.  The  amount  to  be 
paid  after  the  expiration  of  that  period  is  six  per  cent  on  the 
appraised  yalue  of  the  premises,  —  that  is  to  say,  on  the  ''value  of 
the  premises."  Suppose  the  language  had  been  simply  to  pay  six 
per  cent  on  the  value  of  the  premises?  Surely,  that  would  have 
been  sufficiently  definite  and  certain  to  have  answered  the  require- 
ments of  the  statute.  The  provision  with  reference  to  the  appoint- 
ment of  appraisers  relates  solely  to  the  mode  of  making  proof  of 
value,  and  is  certainly  as  competent  as  any  other  mode  of  proof  of 
Talue. 

It  is  said  in  Brown  on  Statute  of  Frauds,  §  378:  ''It  is  quite 
obvious  that  the  statute  will  be  satisfied  by  such  a  statement  as 
ascertains  tho  prioe  to  be  paid,  although  it  mentions  no  specific 
sum, — as  for  instance,  if  the  agreement  is  to  pay  a  price  to  be 
settled  by  arbitration,  or  to  pay  the  same  for  which  the  property 
had  been  previously  purchased." 

In  Brawn  v.  BMawSy  4  Pick.  178,  it  was  referred  to  referees  to  fix 
the  price  to  be  paid  for  the  property.  The  referees  were  not  named 
in  the  indenture,  but  it  provided  that  they  were  to  be  thereafter 
chosen.  As  against  the  plea  of  the  statute  of  frauds  it  was  held 
that  after  the  price  had  been  fixed  by  referees,  chosen  pursuant  to 
the  indenture,  it  was  too  late  for  the  defendant  to  object,  that  by 
the  statute  of  frauds,  the  indenture  was  invalid,  because  the 
referees  and  the  price  were  not  ascertained  by  the  indenture  itself. 
Whether  the  reference  here  be  called  one  to  arbitrators  or  simply 
to  appraisers,  can,  so  far  as  this  question  is  concerned  make  no 
difference.  Tho  rule  controlling  is,  "  id  cerium  est  quod  cerium 
reddi  poteet**  and  has  nothing  to  do  with  the  name  by  which  the 
third  party,  to  whom  the  valuation  is  left,  shall  be  called.  ' 
The  next,  and  most  serious  objection  urged  against  the  judgment 


176  ILLIJ^^OIS, 


Norton  ▼.  Gale. 


below^  is,  thut  the  sfcipalatiou  to  refer  the  question  of  the  value  of 
property  to  holders  of  i*eal  pro[)erty  iu  Chicdgo^  as  provided  in  the 
leases,  is  a  submission  of  that  question  to  arbitrators,  and  that  the 
valuation  made  by  Clark  and  Fuller  is  an  award  and  not  merely  an 
appraisement ;  and  being  an  award,  it  is  void,  because  made  withoat 
notice  to  the  parties  to  the  submission,  — and  after  refusal  to  hear 
appellant's  witnesses  on  the  question  of  value,  and  argument  thereon 
by  his  counsel,  which  evidence  and  argument,  it  is  claimed,  would 
have  shown  that  the  valuation,  as  made,  is  unjust  to  him.  There 
was  no  evidence  introduced,  or  offered,  showing  that  the  valuation, 
us  made,  was  not  the  honest  expression  of  the  judgments  of  the 
appraisers,  and  the  only  question,  in  reality,  is,  was  appellant  en- 
titled to  notice  and  to  be  heard  on  the  question  of  value?  If  he 
was  not,  there  is  nothing  in  the  evidence  introduced  or  offered, 
showing  objectionable  conduct  in  the  appraisers. 

In  one  or  more  of  the  pleas  there  may  be  allegations  of  fraud, 
but  there  was  no  attempt  to  support  such  allegations  by  proof. 
And  the  instructions  asked  only  go  to  the  question  of  the  right  of 
appellant  to  notice,  and  to  be  heard  by  witnesses  and  counsel. 

The  authorities  upon  the  question  of  notice  are  not  entirely 
harmonious.  In  some  cases  in  New  York,  and  notably  in  Peters^. 
Xewkirk,  6  Cow.  103,  and  McMahon  v.  New  York  and  Erie  Railroad 
Co.,,  20  N.  Y.  463,  rulings  may  be  found  sustaining  the  position  of 
the  appellant.  But  the  authority  of  Peters  v.  Newkirk  is  much 
impaired  by  what  is  said  in  reference  to  it  in  Elmendorf  v.  Harris^ 
5  Wend.  521.  It  was  there  said  :  "  As  to  the  appraisement  referred 
to  in  Peters  v.  Newkirk,  it  could  hardly  be  dignified  with  the  name 
of  an  award.  Even  if  it  should  be  so  considered,  it  was  not  made 
the  foundation  of  an  action."  And  so  what  was  said  in  regard  to 
notice,  however  correctly  or  incorrectly,  was  obiter  dicta.  And  in 
McMahon  v.  New  York  and  Erie  Railroad  Co.  there  was  a  provision 
in  the  contract  requiring  the  work  to  be  done  under  the  direction 
and  supervision  of  the  engineer,  and  providing  that  he  should 
decide  every  question  that  might  arise  between  the  parties,  and  that 
his  decision  should  be  final.  It  was  held  that  his  position  was  not 
unlike  that  of  an  arbitrator,  and  that  his  estimates  would  not  be 
binding,  unless  they  were  made  upon  notice.  But  this,  in  principle, 
is  in  confiict  with  the  ruling  of  this  court  in  kindred  cases. 

In  McAuley  v.  Carter,  22  111.  53,  the  parties  to  a  building  con- 
tract agreed  that  the  superintendent  should  pass  upon  the  work  and 
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certify  as  to  the  payments  to  be  made.  Ilia  decision  was  held  to 
be  binding  unless  fraud  or  mistake  on  his  part  should  be  shown, 
and  it  was  also  held  that  notice  need  not  be  given  of  the  certificate 
obtained  from  the  superintendent  where  the  contract  does  not 
require  it 

JTof/v.  Luttf  70  III.  420,  follows,  and  approves  McAuley  v.  Gar^ 
iir,  and  overrules  what  was  said  in  Packard  v.  Van  Sdhoitk,  58  HL 
79,  requiring  notice  in  such  cases. 

There  may  be  found  other  cases  besides  those  to  be  found  in  the 
reports  of  New  York,  affording  sanction  to  appellant's  position, 
bat  we  do  not  deem  it  important  to  refer  to  them  in  detail,  and 
shall  content  ourselves  with  briefly  referring  to  some  authorities 
sustaining  what  we  regard  as  the  more  reasonable  rule. 

In  lAeds  T.  Burrows,  12  East,  1,  the  plaintiff  was  the  outgoing 
and  the  defendant  the  incoming  tenant  of  a  farm,  and  it  had  been 
agreed  between  them  that  the  referees  should  value  the  hay  and  the 
spike  roll,  for  which  the  defendant  was  to  pay,  etc.  *'  Le  Blakc,  J., 
observed  that  it  was  only  left  to  the  persons  to  whom  the  matter 
was  referred  to  put  a  value  upon  the  articles  which  the  parties  had 
already  agreed  should  be  paid  for." 

In  note  ^'  a>"  at  the  conclusion  of  the  report  of  the  case,  it  is 
shown  that  after  a  second  trial  the  case  came  before  Lord  Ellen- 
BOBOUGH,  C.  J.,  on  a  motion  for  a  nonsuit,  upon  the  ground  that 
the  agreement  included  a  reference  of  a  right  of  action  for  dam- 
ages, eta,  and  he  said  '*  that  it  was  only  appointing  persons  to  set- 
tle an  account  of  what  was  due  between  the  parties  for  the  value 
of  the  different  articles.  The  parties  had  no  contemplation  of 
submitting  any  differences  to  the  award  of  abitrators,  and  no  such 
terms  ought  to  be  imposed  upon  them  against  their  own  meaning 
and  the  meaning  of  the  stamp  acts." 

In  Lee  v.  Hemingway,  3  Nev.  &  M.  860,  there  was  an  agreement 
to  sell  land  at  a  particular  price,  to  be  fixed  by  award.  The  price 
▼as  fixed,  and  one  party  applied  for  an  attachment  under  the  award, 
claiming  that  it  was  an  arbitration;  but  Litiledale,  J.,  held 
otherwise,  observing:  ''It  is  not  properly  an  arbitration;  it  is  in 
effect  an  agreement  to  sell  tho  land,  and  this  is  not  a  settlement  of 
any  difference  between  the  parties,  but  merely  something  auxiliary 
to  the  contract  entered  into  between  them  for  the  purpose  of  the 
sale  of  the  land,  and  accordingly  upon  a  breach  of  the  contract  you 
hare  your  remedy,  for  it  is  clear  that  a  speoifio  performance  wouid 
Voi^  XXXV— 23 
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bftVQ  kin  here  in  that  case.  It  is  clear  also  that  an  action  would 
have  lain  for  damages.  Bat  not  being  an  award  because  it  was  not 
a. matter  in  difference  that  was  referred  by  these  parties,  you  cannot 
haire  jt  by  way  of  attachment 

In  Collins  v.  CoUitis,  26  Bear.  Oh.  306,  there  was  a  written  con- 
tract that  the  purchase-money  of  all  the  premises  agreed  to  be  sold 
should. be  determined  by  Mr.  Mason  for  the  vendor  and  Mr.  Moss 
for  the  purchaser,  and  that  they  should  choose  an  umpire  before 
entering  upon  a  valuation. 

The  Master  of  the  Bolls  said:  '*  It  appears  to  me  that  the  case  of 
Leeds  v.  Burrows  draws  the  proper  and  fit  distinction  between  an 
arbitration,  in  the  proper  sense  of  the  term,  and  an  appraisement 
or  valuation,  for  valuation  undoubtedly  precludes  differences  in  the 
proper  sense  of  the  term;  it  prevents  differences,  and  does  not  set- 
tle any  which  have  arisen." 

Russell,  in  his  work  on  Arbitration  (3d  ed.),  p.  43,  after  referring 
to  these  cases,  says:  '^The  valuer,  etc.,  is  not  an  arbitrator  in  the 
proper  sense,  unless  there  have  been  differences  between  the  parties 
on  the  point  previous  to  their  submitting  it  to  his  decision.  A 
decision  which  precludes  differences  from  arising  instead  of  settling 
them  after  they  have  arisen  is  for  many  purposes  not  an  award.^ 
See  Morse  on  Arbitration  and  Award,  40. 

In  Oarred  v.  Jifacey,  10  Mo.  161,  the  agreement  provided  that  In 
consideration  that  A.  shall  give  possession  of  certain  public  land  to 
B.,  B.  shall  pay  the  value  of  the  improvements,  to  be  ascertained  by 
five  householders.  It  was  held  that  the  decision  of  the  persons 
thus  selected  was  not  an  award. 

In  Curry  v.  Lackey^  35  Mo.  389,  the  agreement  was  to  leave  to  a 
third  person,  to  determine  the  value  between  two  slaves  exchanged. 
It  was  held  this  did  not  make  such  person  an  arbitrator.  The 
court  said:  "A  reference  to  arbitration  occurs  only  where  there  is 
a  matter  in  controversy  between  two  or  more  parties.^ 

See,  also,  to  a  like  effect,  opinion  of  Senator  Seward  in  Oarr  v. 
Oomez,  9  Wend.  649;  Mason  v.  Bridge,  14  Me.  468;  Cakes  r.  Moore, 
24  id.  214;  RocheHer  v.  Whitehouse,  15  N.  H.  468. 

There  was  here  no  matter  in  controversy  when  the  leases  were 
executed,  or  for  that  matter,  when  the  appraisers  were  selected, 
and  the  object  was  to  preclude  or  prevent  the  arising  of  difference^ 
and  not  to  settle  the  differences  which  had  arisen. 

The  reason  that  notice  of  the  time  and  place  that  arbitrators  in- 
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tend  to  act  upon  the  matter  submitted  to  them  is  required,  is  to 
enable  the  parties  to  present  their  case  by  evidence  and  by  argu- 
ment Morse  on  Arbitration  and  Award,  117.  And  so  notice  6t 
the  meetings  of  the  arbitrators  for  the  purposes  of  deliberation  anS 
making  ap  the  award  need  not  be  given,  since  the  parties  are  not 
expected  to  attend.  Id.  118. 

Bnt  where  the  office  of  the  party  to  whom  the  submission  is  made 
18  limited  to  a  simple  appraisal  of  value,  he  is  expected  to  act  on 
bis  own  knowledge  and  opinions  only.  And  hence,  neither  evi* 
denoe  of  witnesses  nor  statements  of  parties  or  counsel  is  contem- 
plated. 2  Pars,  on  Gont  (6th  ed.)  706,  note  n  ;  Eads  v.  Williams, 
81  Eng.  L.  and  Eq.  203. 

By  the  express  terms  of  the  leases,  the  persons  to  be  selected  here 
are  not  to  ascertain  and  determine,  from  witnesses  or  otherwise, 
batnmply  to  '^  appraise  the  cash  value  of  said  premises,"  etc.  They 
tie  to  be  disinterested  holders  of  real  property  of  the  city,  and  one 
is  to  be  selected  by  each  party.  So  it  is  to  be  presumed,  the  design 
was  to  select  those  who  would  need  no  evidence  or  argument,  but 
be  prepared  at  once  to  make  a  valuation.  The  language  used  pre- 
dades  delay,  and  requires  those  selected  to  ''at  once  proceed,"  not 
to  inquire  or  hear  evidence  or  argument,  but ''  to  appraise,"  that  is 
to  say,  fix  a  valuation  on  the  property.  The  language,  in  our  opin? 
ion,  as  plainly  means  this  as  any  language  that  might  have  been 
employed  could. 

Conceding  that  we  are  right  in  holding  that  under  this  language 
appellant  would  not  have  been  entitled,  as  a  matter  of  right,  to 
have  introduced  witnesses,  or  have  been  heard,  by  himself  or  coun- 
sel, on  the  question  of  the  value  of  the  property,  it  is  quite  clear 
tbat  he  was  not  entitled  to  notice,  for  it  cannot  be  that  a  party  is 
entitled  to  a  notice  which  will  enable  him  to  exercise  no  right  or 
privilege. 

We  think  the  judgment  of  the  Appellate  Oourt  was  right,  and 
it  mnst  therefore  be  affirmed. 

Judgment  affirmed. 

Hon  BT  IBB  Bbportkr.—  DiCKKT,  J.,  dellTered  the  foUowlngr  dissenting  opinion  r 
*'I  ceanot  ouncur  in  this  Judgment  or  the  reasoning  on  which  it  rests.  For  many  pnr> 
posea.  this  proceeding  was  not  an  arbitration,  and  the  award  of  the  appraisers  is  not  such 
u  award  as  spoken  of  in  our  statutes  conoemlng  *  Arbitration  and  Awards.*  It  was,  how* 
ever,  a  matter  to  be  determined  between  the  parties  by  the  judgment  of  the  i4>praiaerB ;  * 
determinatloii  by  which  the  parties  were  to  be  bound,  as  by  the  Judgment  or  decree  of* 
wt  In  other  wonls,  the  condnsloo  reached  was  to  becooie  and  be  fw/ucNtae^ 
tke  than  value  of  this  property.    In  all  such  cases,  whether  the  proceeding  be  before  a 
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oourt,  or  before  arbitntora  or  referees  or  appnUaeri,  or  before  any  other  forum,  I  tfalnk 
the  iMuty  to  be  affected  thereby  is  entitled  to  be  heard,  if  he  demand  it,  and  to  Uiat  end  Is 
entitled  to  notice  of  the  time  and  place  of  deliberation  or  investigation.  A  par^  taiay,  no 
doubt,  by  oootract  or  otherwise  waive  this  right  to  notice,  and  that  is  the  ground  on  which 
the  cases,  as  I  understand  them,  of  MtAxUey  v.  Carter^  fU  111.  03 ;  Korf  v.  LuXU  10  id.  420. 
and  like  cases,  rest,  in  which  it  is  held  notice  need  not  be  given  in  cases  of  building  and 
construction  contracts,  where  the  matter  to  be  determined  was  left  to.  the  engineera,  8Upe^ 
intendent  or  architect  In  that  class  of  cases,  in  view  of  the  nature  of  the  business,  and  of 
the  fact  that  the  question  was  left  to  the  decision  of  an  extwit,  whose  ordinary  duties,  in 
the  nature  of  things,  gave  him  the  full  means  of  understanding  the  matter  to  be  by  him 
determined,  it  was  held  that  by  a  fair  construction  of  the  oontract  the  parties  had  waived 
this  right  to  notice.  In  these  decisions  I  fully  concur.  They  do  not  invade  the  funda- 
mental principle  of  common  fairness  and  Justice  which  pervades  the  law  in  all  divilised 
communities,  and  which  demands  that  in  all  proceedings— Judicial  or  ^uosf  Judicial —the 
party  to  be  bound  thereby  must  have  an  opportunity  to'be  heard,  unless  he  has  expressly 
or  by  reasonable  or  necessary  implication  waived  that  right.** 

*"*  This  view  of  the  law  has  for  its  support  decisions  where  this  very  question  came  in 
judgment. 

**  In  Peters  v.  Nevckirk^  0  Oow.  108,  it  appeared  that  Newkirk  had  leased  to  Peters  certain 
premises  for  a  period  of  three  years,  but  before  the  time  expired  the  parties  agreed  to  cso' 
eel  the  lease  and  make  a  settlement  of  their  accounts.  The  balance  of  rent  due  to  Newkirk 
was  agreed  to  be  $87.1S,  for  which  Peters  gave  his  due  bill,  and  it  was  also  agreed  tbst 
Newkirk  should  take  a  shearing  machine,  to  be  appraised  by  C.  Sturges,  in  part  pay  of  the 
due  bQI..  Sturges  made  the  appraisement  at  $85  in  the  absence  of  Newkirk,  who  was  not 
Dotifled .  Subsequently  Newkirk  nude  a  distress  for  the  $87.75  rent  due,  whereupon  Fetera 
tendered  the  balance  of  rent  due,  after  deducting  the  $85,  and  demanded  a  rsturn  of  tbs 
goods,  which  was  refused,  and  he  then  brought  an  action  on  the  case,  for  distraining  his 
goods  when  no  rent  was  in  arrear,  and  upon  the  trial  of  this  action  the  question  arose 
whether  the  appraisement  was  valid,  and  upon  this  point  the  court  say:  *Tlieapprsissl 
was  irregular  and  not  conclusive  on  the  defendant.  Both  parties  *  should  have  had 
notice,  so  that  an  opportunity  might  be  afforded  to  submit  their  remarks  to  the  appraiser, 
and  adduce  proof  if  deemed  necessary.  The  plainest  dictates  of  natural  Justice  requifs 
that  no  man  shall  be  condemned  unheard.  The  right  to  notice  was  implied  in  the  agree- 
ment to  submit.* 

"  In  UnderhiU  v.  Van  CorUatidt,  8  Johns.  Ch.  859,  the  defendants  leased  to  Underhill  a 
mill  place  and  land  for  twenty-one  years,  and  in  the  lease  it  was  provided,  *  that  at  the 
expiration  of  the  term  the  mill  or  mills  then  standing,  and  whatever  might  appeftalo 
thereto,  should  be  appraised  or  valued  by  two  persons  indifferently  chosen  by  the  partieiL 
and  in  case  of  their  disagreement,  by  a  third  person,  to  be  chosen  by  the  two,  and  the  said 
appraisement  should  be  binding  on  the  parties.*  Chancellor  Kx:fT.  In  his  opinion,  treats 
this  agreement  precisely  as  a  submission  to  arbitration,  and  he  applied  to  their  conduct 
the  same  rules  which  are  applied  to  the  conduct  of  arbitrators. 

**  In  Kelly  v.  Crawford,  5  Wall.  785,  there  was  an  agreement  between  two  Arms  that  an 
accountant  should  examine  their  books  of  account,  and  ascertain  from  them  the  exact 
amount  due  from  one  Arm  to  the  other,  *  the  amount  so  found  to  be  due  and  owing  to  be 
final .  ^  It  was  held  the  agreement  was  not  a  submission  to  arbitration,  nor  was  the  amoum 
found  due  by  the  accountant  an  award.  In  any  such  sense  as  would  make  them  subject  te 
the  strict  rules  governing  arbitrations  and  awards.  The  court  made  a  distinction  beiweea 
a  case  where  there  is  something  Kubmitted  to  the  Judgment  or  discretion  of  thepcnoo 
ehoeen,  and  one  where  he  is  to  have  no  discrrtlon 

**In  Thomoi  v.  W&tt  Jersey  Railroad  Co.,  24  N.  J.  Eq.  686,  provision  was  made  In  a  lease 
that  it  might  be  terminated  by  notice  .  and  provision  was  made  for  determining,  by  act!- 
tration,  the  damages  to  which  the  lessees  might  become  entitled  by  the  determfautkMi  of 
the  lease.  The  notice  was  given,  and  two  arbitrators  chosen,  who.  after  hearing  evidence 
and  argomeots,  were  unable  to  agree,  and  thereupon  chose  an  umpire  to  act  as  thlid  arel- 
tfBtor.  The  three  then  met  without  notice  to  the  parties,  or  giving  them  any  opportonl(j 
to  be  heard.  Thisactfon  washeldby  theooufitobemlsoonduct,  Inthesenseof  theiav, 
and  CMal  to  the  validity  of  the  award. 
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**  In  Btmkey  ▼.  Cuifer,  98  Md.  634,  It  appeared  there  had  been  a  milt  pending  between  the 
psrtias  which  was  oompromiaed  by  a  oontract»  which  provided  Coiler,  who  had  a  dam 
wbicb  caused  the  water  to  flow  back  upon  liuahey's  mlU  and  land,  should  lower  his  dam  ^ 
sndi  an  extent  as  should  be  Judged  neoessaiy  by  Samuel  Hargate  and  George  Thomas, 
thqr  to  select  a  third  person,  in  case  of  disagreement,  who  should  determine  how  much 
the  «ld  dam  should  be  lowered,  and  whose  determination  should  be  final  and  conclusive ; 
sad  it  was  further  provided,  that  at  vdj  time,  within  one  year  from  such  determination, 
Hatbey  abould  think  the  dam  had  not  been  snfflcienUy  lowered,  he  might  again  apply  to 
the  arUferators,  who  sboukl  examine  the  matter  and  make  another  determinatton.  Undor 
thb  contract  the  arbitrators  made  a  decision  requiring  the  dam  to  be  lowered  six  Inches, 
which  deeiatou  was  madA  without  giving  notice  to  either  party,  and  without  either  party 
betaig  present.  Tlie  court  held  the  decision  was  not  valid,  and,  following  the  case  of  Biiflft 
V.  Muagntve,  8  OUl,  S2,  said :  *  Where,  from  the  nature  of  a  submission,  the  Judgment  of 
arbitrators  may  be  Influenced  or  enlightened  by  the  adductions  of  evidence,  the  parties  are 
entitled  to  notice  of  the  Ume  and'plaoe  of  their  proceeding  to  Investigate  the  matters  snb- 
nktadto  them.* 

'*In  Dictenmn  v.  itofirood  Co.,  7  W.  Va.  890,  a  contract  for  the  sale  of  land  In  Nfcdiolas 
eoDDtj,  Virghiia,  provkled  that  the  vendor  should  convey  It  to  the  vendee  *at  so  much  per 
acre,  as  may  be  deteimlned  1^  Messrs.  Gemge  Brown,  Samuel  J.  Oroae  and  Joseph  Copen- 
havsr,  baliig  dJsinterestsd  and  reqx>nsible  land-owners  in  the  said  county,  the  price  per 
acrsto  be  oertifled  by  them  on  the  back  of  this  agreement.*  The  persons  named  Intheoon- 
^■ct  naade  their  valuatkm  without  notice  to,  and  without  the  presence  of,  the  vendee. 
The  court  held  the  valuation  not  binding,  and  the  learned  Judge  who  wrote  the  opinion 
askl:  *7be  cerClflcate  of  valuation  cannot  be  oonsidered  as  more  solemn,  more  conclusive 
sr  bindiag  upon  the  parties  than  an  ordinaiy  award.  It  is  but  an  avrard,  and  the  referees 
csnno4  upon  prindpte  be  oonsidered  otherwise  than  as  arbitrators.*  After  citing  and 
qootlng  from  a  large  nnmber  of  authoritlee,  the  opinion  continues:  *  From  the  weight  of 
snthoritles  npon  the  subject,  and  ftom  such  reflection  as  I  have  been  able  to  exercise,  n^y 
BBindhss  been  broui^  to  the  oonclusion  that  sound  principles.  Justice  and  a  due  regard 
for  the  proper  administratkm  thereof  among  men  by  arbitration,  require,  ordinarllyt 
tbongh  DO*  imlvenaUy,  In  equity,  that  an  award  made  by  arbitrators  In  the  absence  of  the 
parties  to  the  submission   •   «   •    *    may  be  set  aside  In  equity.* 

**  In  llflKR0s  T.  Sflttiitft,  110  Mass.  285^  a  question  arose  between  two  parties  as  to  the 
coBsrrocflon  of  a  will,  and  tbegr  agreed  to  refer  the  point  for  decision  to  Henry  Chapin,  Esq. 
The  referee  made  his  decision  without  notioe  and  without  giving  the  parties  an  opportunity 
to  be  heard,  and  the  court  heUd  his  decision  was  void. 

*'In  Brvwn  v.  LyMy,  11  Hun,  451,  a  lease  provided  that  in  case  of  the  renewal  of  a 
lease  the  rent,  if  not  agreed  upon'  by  the  parties,  was  to  be  ascertained  as  follows:  Bach 
partj  *riiaU  choose  a  disinterested  person  to  ascertain  the  same,  which  persons  so  chosen 
shall  *hwTiitff?*^**,  respectively,  be  owners  in  fee  simple  of  one  or  more  lots  of  land  In  the 
ndgliboiliood  of  the  one  hereby  demised,  and  shall,  in  making  their  award  or  determina- 
tion in  the  said  premises,  under  oath,  appraise  and  value  the  said  lot  or  lots  of  land  hereby 
doinlseJ,  at  its  or  their  full  and  fair  worth  or  price  at  private  sale,*  etc.,  and  it  was  also 
provldBd  that  Incase  the  two  could  not  agree  an  umpire  was  to  be  chosen  by  them  whose 
4iec*ilon  under  oath  should  flx  and  determine  the  value.  The  two  arbitrators  chosen 
CsHed  to  agree,  and  chose  an  umpire,  who  made  his  award  without  having  given  the  parties 
BflCioe  of  the  time  and  place  of  bearing,  and  without  taking  any  proofs.  Upon  this  point 
the  ooort  ssj;  *Tbe  i^jvpralsers  were  to  ascertain  the  value,  but  in  what  manner  is  not 
stated,  whether  by  the  exercise  of  their  own  knowledge  and  Judgment  or  by  a  hearing,  at 
wbicli  the  parties  conM  produce  witnesses.  The  word  *  ascertain,*  however,  has  Its  mean- 
ing, nnd  therafore  its  force*  *To  make  sure  or  certain ;  to  fix,  to  establish,  to  determine; 
to  ssftki/  are  deflnltlonw  of  that  word  according  to  Worcester,  and  this  would  seem  to 
ilwnsnil  the  observance  of  the  usual  mode  of  Investigation  in  order  to  determine  —  to  settle 
ttw  xmtoe.  *  The  right  of  the  parties  to  a  hearing  •  «  *  is  one  of  the  established  priv. 
fcens,  sithoogh  It  may  be  waived  1^  them.  The  courts  would  not  declare  that  such  right 
^Id  not  exist,  unless  the  terms  of  the  submission  so  provided  or  a  waiver  was  clearly 
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agreement  of  the  parties  the  amount  or  Talue  of  work  done  under  a  oontraot  is  to  bt 
detennlned  by  an  engineer  or  other  expert,  a  determination  made  by  him  without  uatiob 
to  the  parties  wili  not  be  binding.  Among  these  are  the  foliowing^ :  McMdhon  v.  ^etp  Yprk 
4ft  Erie  RaUroad  CO.,  20  N.  Y.  46S ;  OoUtm  ▼.  VcmderbilU  8  Bosw.  818.  On  this  lattar  qutt- 
tion  the  authorities  are  not  in  harmony,  and  thiit  court  has  taken  a  diflTerent  view,  and  is 
which  I  fully  concur.  But  my  attention  has  not  been  called  to  any  case  where  matttr 
requiring  the  exercise  of  judgment  and  discretion  (on  the  part  of  the  persons  1^  whote 
judgment  the  parties  have  agreed  to  be  bound),  and  such  persons  are  not  soiected  ai 
experts,  in  which  the  decision  of  such  persons  has  been  held  binding  upon  a  paiiy  wlioliM 
»o(  had  an  opportunitjy  to  be  heard.** 
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<KIII.60a.) 

Amv^t— ofto^Mrf  band  $igned  and  dsUoered  in  blanks  ^€et  of  naifiinffh 
ipedflsd  time  —  entriei  of  principal  as  against  ntretif. 

One  who  as  surety  signs  and  delivers  an  official  bond  with  blanks  as  to  ths 
name  and  term  of  office,  the  penal  sum,  date,  names  of  other  sureties,  iihI 
the  like,  impliedly  consents  that  such  blanks  may  be  subsequently  filled  bjr 
the  principal,  and  the  obligee's  knowledge  that  the  bond  was  thus  deliY- 
ered  does  not  prevent  his  recovery  upon  it,  although  the  penal  sum  inserted 
was  greater  than  that  limited  by  the  oral  agreement  ef  the  surety  and  pris- 
cipal.* 

A  statutory  provision  that  an  official  bond  shall  be  filed  within  a  specified 
time  or  the  officer  shall  be  deemed  to  have  refused  the  office,  and  the  ssais 
shall  be  filled  by  appointment,  is  merely  directory. 

Where  a  financial  officer  is  his  own  successor,  his  entries  of  balances  in  hb 
hands  at  the  expiration  of  his  first  term,  made  in  pursuance  of  legal  require- 
ment, are  conclusive  on  himself  and  his  sureties  on  his  bond  for  the  new 
term. 

ACTION  of  debt  against  principal  and  sureties,  upon  a  city  treas- 
urer's bond,  given  on  his  re-election.  When  signed  and  de- 
livered the  bond  was  blank  as  to  names  of  other  sureties,  penal 
sum,  date,  name  and  term  of  office,  and  was  signed  by  some  of  the 
sureties  with  the  declaration  that  they  should  not  be  bound  if  the 
penalty  exceeded  a  certain  amount,  nor  unless  the  co-sureties  were 
satisfactory.  The  penalty  exceeded  the  specified  amount,  and  all 
the  blanks  were  filled,  and  the  execution  completed  without  con* 
Bultation  with  the  sureties.     The  city  charter  provided   that  all 

*  OoosuKuiaenv.  Jfcimey(l»Ind.aB6),88  Am.Bep.7&;  iVadk  v.  F^vate  (8S  Orsttw  SBH 
MAnuBsp.  780. 
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bonds  required  from  city  officers  should  he  filed  within  fifteen  days 
after  election  or  appointment,  or  in  default  thereof  the  officer 
should  be  deemed  to  liave  refused  the  office,  and  the  same  should 
be  filled  by  appointment  in  a  certain  manner.  The  opinion  states 
other  facts.    The  plaintiff  had  judgment  below. 

Francis  Adams  and  Sidney  Smith,  for  appellant 

Wait  Dexter^   Lawrence,    Campbell  A   Lawrence  and  John  N. 
Jewell,  for  appellees. 

Sbbu>ox,  J.  It  is  insisted  by  apt)ellantA  that  the  instrument  in 
question  is  a  nullity  as  to  the  sureties,  they  having  signed  it  with 
the  blanks  in  it  which  it  had,  and  those  blanks  being  subsequently 
filled  without  their  consent  or  knowledge,  and  the  case  of  People 
V.  Organ,  27  111.  29,  is  referred  to  in  support  of  the  position.  That, 
case  does  decide,  that  the  filling  the  blank  in  a  bond  with  the 
amount  of  the  penalty,  after  the  sureties  had  executed  it^  without 
their  knowledge  or  consent,  rendered  it  void,  as  to  them.  But  that 
decision  was  made  under,  and  in  conformity  to,  the  ancient  doctrine 
of  the  common  law  that  an  authority  to  execute  a  sealed  instru- 
ment for  another  must  be  of  as  high  a  character  as  the  instrument, 
und  therefore  that  a  parol  authority  was  not  adequate  to  authorize 
an  alteration  or  addition  to  a  sealed  instrument;  the  decision  recog- 
nizing as  tho  rule  that  a  paper  signed  and  sealed  in  blank,  even 
with  verbal  authority  to  fill  the  blank,  which  is  afterward  done,  i.s 
void  as  to  the  parties  so  signing  and  sealing,  unless  they  afterward 
deliver,  or  acknowledge,  or  adopt  it.  Among  the  cases  there  cited 
in  support  of  the  decision  was  that  of  United  States  \\  Nelson^ 
2  Brock.  64,  decided  by  Chief  Justice  Marshall.  That  was 
the  case  of  a  paymaster's  official  bond.  There  were  blanks 
there  which  were  filled  after  signing,  and  they  were  identical  with 
those  here,  to  wit:  amount  of  penalty,  names  of  sureties,  date,  and 
name  of  office.  The  question  was  whether  authority  to  fill  the 
blanks  should  be  implied,  and  that  great  judge,  with  much  hesita- 
tion, held  that  it  should  not.  But  he  admitted  that  express  au- 
thority would  have  been  sufficient,  and  asserted  that  but  for  the 
ancient  distinction  between  sealed  and  unsealed  instruments  in 
this  regard,  implied  authority  would  exist;  that  Sjpea^^  v.  United 
Stales,  0  Cr.  28  (where  an  express  parol  authority  had  been  declared 
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Bufficient),  undoubtedly  went  far  toward  establishing  the  snflBciency 
of  implied  authority  in  such  cases,  and  be  predicted  that  the  Su- 
preme Court  would  probably  completely  abolish  the  distinction  in 
this  particular  between  sealed  and  unsealed  instruments,  and  con- 
cluded his  opinion  as  follows:  '^I  say  with  much  doubt,  and  with  a 
strong  belief  that  this  judgment  will  be  reversed,  that  the  law  on 
this  verdict  is  in  my  opinion,  with,  the  defendants.''  The  predic- 
tion>  as  will  be  seen,  has  been  verified,  though  the  judgment  was 
not  reversed,  the  case  not  having  been  carried  any  further. 

In  Smith  V.  Crocker,  5  Mas&  538,  Chief  Justice  Pabsoks,  in  the 
case  of  the  official  bond  of  a  town  treasurer,  laid  down  the  rale  in 
general  terms,  that  a  party  executing  a  bond  '^  knowing  that  there 
are  blanks  in  it  to  be  filled  up  by  inserting  particular  names  or 
things,  must  be  considered  as  agreeing  that  the  blanks  may  thus  be 
filled  after  he  has  executed  the  bond."  Although  that  was  but  the 
case  of  the  writing  in  of  the  name  of  the  surety  after  he  had  signed 
the  bond,  the  rule  is  laid  down  generally,  and  is  the  one  which 
courts  subsequently  have  declared,  and  which  agrees  with,  as  we 
consider,  the  now  prevailing  doctrine. 

BuiUr  V.  Uniied  States,  21  Wall.  '272,  decided  by  the  Supreme 
Court  of  the  United  States  in  1874,  was  a  suit  upon  an  internal 
revenue  collector's  bond  in  the  penalty  of  115,000,  executed  by 
Emory  as  principal,  and  by  Butler  and  others  as  sureties.  Bader 
pleaded  that  when  he  signed  and  sealed  the  bond  it  was  a  printed 
form,  with  names,  dates  and  amount  of  penalty  in  blank;  that  he 
delivered  it  to  Emory  under  an  express  agreement  that  the  latter 
should  fill  the  blanks  with  a  penalty  of  only  $4,000,  and  procnn 
two  other  sureties  in  the  District  of  Columbia,  each  worth  15,000, 
otherwise  the  bond  was  not  to  bind  Butler,  and  not  to  be  delivered, 
but  returned  to  him.  That  Emory  fraudulently  filled  the  bond 
with  a  penalty  of  $15,000,  and  with  two  additional  sureties,  neither 
of  whom  resided  in  said  district  or  was  worth  $5,000,  but  insol- 
vent.   This  plea  was  held  bad. 

The  court  say :  "  Every  blank  space  in  the  form  was  open.  To 
all  appearances  any  sum  that  should  be  required  by  the  government 
might  be  designated  as  the  penalty,  and  the  names  of  any  persons 
signing  as  co-sureties  might  be  inserted  in  the  space  left  for  that 
purpose.  It  was  easy  to  have  limited  this  authority  by  filling  the 
blanks,  and  the  filling  of  any  one  was  a  limitation  to  that  extent 
By  inserting  in  the  appropriate  places  the  amount  of  the  penalty, 
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or  the  names  of  the  sureties  or  their  residences,  Butler  could  have 
taken  away  from  Emory  the  power  to  bind  him  otherwise  than  as 
thus  specified.  This,  however,  he  did  not  do.  Instead,  he  relied 
upon  the  good  faith  of  Emory,  and  clothed  him  with  apparent 
power  to  fill  all  the  blanks  in  the  paper  signed  in  such  appropiiate 
manner  as  might  be  necessary  to  convert  it  into  a  bond  that  would 
be  accepted  by  the  government  as  security  for  the  performance  of 
his  contemplated  oflScial  duties.  It  is  not  pretended  that  the  acts 
of  Emory  are  beyond  the  scope  of  his  apparent  authority.  The 
bond  was  accepted  in  the  belief  that  it  had  been  properly  executed* 
There  is  no  claim  that  the  officer  who  accepted  it  had  any  notice  of 
the  private  agreement  He  acted  in  good  faith,  and  the  question 
now  isy  which  of  two  innocent  parties  shall  suffer?  The  doctrine 
of  Davis*  caso  is,  that  it  must  be  Butler,  because  he  confided  in 
Emory  and  tho  government  did  not  He  is,  in  law  and  equity, 
estopped  by  his  acts  from  claiming,  as  against  the  government,  the 
benefit  of  his  private  instructions  to  his  agent" 

We  have  quoted  thus  at  length  from  the  fact  that  this  case  so 
fully  covers  the  ground  of  the  case  before  us,  and  enunciates  the 
modem  doctrine  of  courts  upon  this  subject,  especially  in  respect 
of  official  bonds,  and  see  Dair  v.  UniUd  States,  6  Wall.  1 ;  Drury 
V.  IMer,  2  id.  24. 

Inhabitants  of  South  Bsrwich  Vi  Huntress,  53  Me.  89  (1865),  was 
an  action  upon  a  collector's  official  bond.  It  is  a  very  well  consid- 
ered case  and  is  directly  in  point,  holding  *^  that  a  party  executing 
a  bond  knowing  that  there  are  blanks  in  it  to  be  filled  up,  necessary 
to  make  it  a  perfect  instrument,  must  bo  considered  as  agreeing 
that  the  blanks  may  be  thus  filled  after  he  has  executed  the  bond," 
and  that  this  rule  extends  to  the  filling  up  of  the  blank  for  the 
penal  sum  in  the  bond,  remarking  upon  the  penalty  being  viewed 
as  almost  a  matter  of  form,  the  condition  being  the  essential  por- 
tion embracing  the  real  obligation. 

The  same  doctrine  of  implied  authority  in  such  case  was  also 
asserted  in  the  case  of  State  v.  Pepper,  Zl  Ind.  76  (1869). 

IfeCormick  v.  Bay  City,  23  Mich.  457  (1871),  was  a  suit  upon  a 
bond  given  to  secure  the  official  conduct  of  the  comptroller  of  Bay 
City.  McCormick,  one  of  the  sureties,  offered  to  prove,  as  a  de- 
fense, that  McEinney,  the  principal,  induced  him  to  sign  the  bond 
while  the  names  of  the  sureties  and  the  penalty  were  in  blank,  but 
under  an  agreement  that  he  was  not  to  use  it  unless  he  obtained 
Vol.  XXXV  — 24 
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certain  specified  sureties,  and  that  he  delivered  the  bond  contrary 
to  this  agreement  Bnt  this  was  held  to  be  no  defense,  on  the 
gronnd  that  McCormick  made  McKinney  his  agent  to  complete  and 
deliver  the  instrnment,  and  having  authorized  his  agent  by  visible 
authority  to  fill  up  and  deliver  it,  and  the  only  limit  to  his  appa- 
rent authority  being  by  secret  instructions,  he  was  bound  by  Hc- 
Kinney's  acts. 

The  court  say  :  ^'  We  have,  then,  a  case  of  a  person  who  has  en> 
trusted  another  with  power  to  fill  up  and  -ptooaam  aignataw  t% 
and  deliver  an  ofQcial  bond,  and  taken  no  stepft  to  prevent  an  afaui 
of  his  agency,  and  we  have,  as  a  consequence,  the  acceptance  of 
the  bond  without  negligence,  and  the  obtaining  by  means  of  it  of 
an  important  public,  office,  and  the  control  of  public  funds.  We 
can  conceive  of  no  stronger  case  for  the  doctrine  of  estoppel,  and 
we  approve  the  rules  recognized  in  State  v.  Pepper,  31  Ind.  7d,  and 
cases  there  cited,  and  in  Slate  v.  Feck,  53  Me.  284,  and  InhabiUmU 
of  South  Berwick  v.  Huntress^  id.  89," 

In  the  case  of  State  v.  Toung^  23  Minn.  551  (1877),  in  a  suit  upon 
the  official  bond  of  a  county  treasurer,  the: bond  had  been  signed 
by  the  sureties  with  a  blank  in  the  place  for  the  penal  sum,  and  by 
the  principal  delivered  to  the  county  auditor,  and  afterward  the 
blank  was  filled  by  the  county  auditor  by  the  direction  of  the  board 
of  county  commissioners  with  the  sUm  of  $25,000,  in  the  absence 
of  the  sureties.  The  sureties  were  held  liable,  the  court  holding 
that  parol  authority  is  sufficient  to  authorize  the  filling  of  a  blank 
in  a  sealed  instrument,  and  that  such  authority  may  be  given  in  any 
way  by  which  it  might  be  given  in  case  of  an  unsealed  instrument; 
that  such  authority  may  be  implied  from  circumstances ;  that  there 
was  there  an  apparent  implied  authority  to  the  board  upon  which 
they  had  a  right  to  act ;  that  the  sureties  w^re  estopped  from  deny- 
ing the  existence  of  the  apparent  and  presumptive  state  of  facts 
which  they,  by  their  conduct,  had  authorized  the  board  to  believe 
and  act  upon  ;  and  that  the  apparent  authority  with  which  they 
clothed  the  board  must  be  held  to  be  the  real  authority. 

These  authorities  declare  the  now  prevailing  rule  upon  this  sub* 
ject,  and  the  reasons  of  the  rule.  They  sufficiently  show  that  the 
courts  have  entirely  drifted  away  from  the  decision  in  the  case  of 
People  V.  Organ.  Or  rather,  perhaps  it  may  more  properly  be  said, 
that  the  old  technical  rule  of  the  common  law  upon  which  that 
decision  was  based  has  become  overborne  in  operation,  in  this  re* 
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speot  at  least,  of  filling  blanks  in  ofScial  bonds,  by  the  application 
of  the  doctrine  of  estoppel  in  pais,  a  principle,  at  least  in  its  present 
broadness  of  scope,  of  modem  growth.  The  first  distinctive 
enoDciation  in  England  of  the  branch  of  estoppel,  known  as  estoppel 
by  condact,  is  said  to  have  been  in  Pickard  v.  SearSy  6  Ad.  &  £. 
4d9,  and  in  this  ooantry  in  WMand  Canal  Co.  v.  Hathaway,  8  Wend*. 
480.    See  Bigelow  on  Estoppel,  473,  476. 

This  oonrt  has  since  departed  from  that  case  of  People  v.  Organ^ 
and  placed  itself  in  harmony  with  the  class  of  authorities  which 
have  been  cited. 

In  Barilett  y.  Board  of  Education,  59  111.  364,  the  official  bond 
of  the  treasurer  of  a  school  district  had  been  signed  by  the  sureties 
with  a  blank  in  it  for  the  penalty,  and  the  blank  was  afterward 
filled  by  the  principal  obligor  with  the  amount  of  the  penalty,  ia 
the  absence  and  without  the  knowledge  Or  consent  of  the  sureties, 
and  the  bond  was  held  valid  as  to  them  on  the  ground  that  it  might 
be  inferred  from  the  circumstances  that  the  sureties  authorized  the 
filling  of  the  blank. 

This  decision  was  based  upon  a  different  line  of  authorities  frouft 
those  in  the  former  oase,  and  in  repudiation  of  the  old  rule  then 
scced  upon ;  among  the  authorities  on  which  the  last  decision  was 
based  being  the  case  of  Toocira  v.  Evans,  referred  to  in  1  Anst  228, 
where  Evans,  wanting  to  borrow  money,  executed  his  bond  with 
blanks  for  the  name  and  sum,  and  sent  an  agent  to  raise  money  on 
the  bond.  Tezira  lent  £200  on  it,  and  the  agent  accordingly  filled 
Dp  the  blanks  with  that  sum  and  Texira's  name,  and  delivered  the 
bond  to  him.  On  non  est  factum  pleaded.  Lord  Mansfield  held  it 
a  good  deed;  that  parol  authority  to  fill  the  blanks  was  valid. 

In  Smith  V.  Board  of  Supervisors,  59  111.  412,  the  official  bond 
was  signed  by  the  sureties  and  left  with  the  principal  obligor  and 
he  delivered  it  to  the  obligee  in  violation  of  a  secret  understanding 
between  himself  and  the  sureties,  not  known  to  the  obligee,  and  the 
instrument  was  held  binding  upon  the  ground  that  the  possession 
of  the  bond  so  signed  clothed  the  principal  with  apparent  implied 
unqualified  authority  to  delivei  the  bond,  and  therefore  the  obligee 
was  justified  in  treating  with  him  as  in  fact  having  such  unqualified 
authority;  and  see  Comstock  v.  Cage,  91  III.  328. 

The  filling  up  of  all  the  other  blanks  in  the  bond  in  suit,  except 
that  for  the  penalty,  was  but  mere  form.  It  is  said  the  name  of  the 
office  was  not  stated,  and  that  so  there  was  an  uncertainty  what 
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office  it  was,  m  respect  to  which  the  bond  was  given.  There  was 
none  at  all.  The  surronnding  circumstances  are  always  admissible 
to  show  and  explain  the  meaning  of  a  written  instrument.  Eeadiug 
this  bond  as  it  was  signed,  in  the  light  of  the  surrounding  circum- 
stances, there  could  be  no  possibility  of  doubt  that  the  office  in- 
tended was  that  of  treasurer  of  the  city  of  Chicaga  The  bond 
itself,  too,  recited  that  the  office  was  one  ^'  in  and  for  the  city  of 
Chicago"  to  which  the  ''above  bounden"  had  been  elected  or 
appointed ;  and  it  was  to  the  office  of  treasurer  of  that  city  to 
which  the  first ''  bounden ''  in  the  bond,  to  wit,  Oage,  had  just  been 
elected.  The  provision  of  law  for  the  fixing  of  the  amount  of  the 
penalty  strengthened  the  inference  in  this  particular  case  of  an  im- 
plied authority  to  fill  the  blank  for  the  penal  sum,  it  not  being  one 
to  be  fixed  by  agreement  of  parties  as  in  the  case  of  ordinary  bonds. 
By  the  law  the  amount  of  the  penalty  was  to  be  determined  upon 
by  the  common  council,  to  be  fixed  by  them  in  such  amount — not 
less  than  $200,000  —  that  they  deemed  the  safety  of  the  interests  of 
the  city  required.  Some  of  the  cases  cited  remark  upon  the  penalty 
being  in  a  certain  sense  almost  a  matter  of  form.  The  condition  of 
the  bond  is  the  essential  feature  of  it ;  it  states  what  the  sureties 
undertake  for,  and  what  they  are  liable  for.  The  penalty  bat 
limits  the  amount  of  the  damages  which  can  be  recovered  from 
them  for  the  breach  of  their  undertaking.* 

Appellees  claim  that  there  was  notice  here  on  the  part  of  the 
city  of  the  secret  understanding  of  the  sureties,  or  one  of  them, 
that  the  penalty  of  the  bond  was  not  to  be  more  than  t250,000.  If 
such  were  the  fact  we  would  agree  with  them  as  to  the  fatal  effect 
The  disagreement  is  in  regard  to  what  facts  will  constitute  such 
notice.  It  is  claimed  that  the  notice  to  Hotchkiss,  the  city  clerk,  to 
Holden,  the  alderman,  and  to  Clyde,  the  clerk  in  the  office  of  the 
corporation  counsel,  that  the  blanks  in  this  bond  were  filled  subse- 
quently to  the  signing  of  the  bond  by  the  sureties,  and  in  their 
absence  was  notice  to  the  city  of  such  fact,  and  that  that  would  be 
sufficient  notice  to  the  city  of  the  secret  condition  upon  which  the 
sureties  signed  the  bond. 

Waiving  the  question  whether  the  knowledge  by  the  personi 
named,  of  such  signing  in  blank  and  subsequent  filling  of  the 
blanks,  would  be  notice  of  such  facts  to  the  common  council,  who 
were  the  body  appointed  by  law  to  approve  and  accept  the  bond, 
and  thus  notice  to  the  city,  we  will  assume  that  it  would.     But  we 
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cannot  then  assent  to  the  view  taken,  that  the  knowledge  by  the 
dtj  of  those  facts  affected  the  city  with  notice  of  the  secret  condi- 
tion upon  which  the  sureties  signed  the  bond. 

The  position  taken  is,  that  any  material  defect  whatever  appar- 
ent upon  the  face  of  the  bond  is  sufficient  to  give  notice  of  the 
actual  taots  respecting  the  condition  of  the  execution  of  the  bond. 
There  were  several  defects  here  apparent  upon  the  face  of  the  bond, 
but  no  one  of  ihem,  that  we  can  see,  should  affect  the  obligee  with 
notice  that  it  was  the  understanding  of  the  sureties  that  the  penalty 
of  the  bond  was  not  to  be  more  than  1250,000,  or  put  them  upon 
inquiry  on  the  subject  to  ascertain  whether  it  was  not  to  be  any 
hrger  than  that.  Surely,  the  lack  of  a  date  in  the  bond  would  Hot 
do  so;  nor  the  absence  of  the  names  of  the  sureties  in  the  body  of 
the  bond ;  nor  the  omission  of  the  name  of  the  office ;  and  no  more 
BO,  as  we  conceive,  did  the  blank  in  the  bond  for  the  penal  sum. 
This  could  not  excite  suspicion  of  there  having  been  a  limitation 
of  the  amount  of  the  penalty.  One  could  reasonably  be  led  to 
infer  no  more  from  it,  than  that  as  by  the  law  the  amount  of  the 
penalty  was  to  be  fixed  by  the  common  council,  the  penal  sum  had 
been  left  blank  to  be  filled  in  when  the  common  council  should 
have  determined  what  the  amount  of  the  penalty  should  be.  Under 
the  decisions,  the  principal  obligor  had  an  apparent  implied  author* 
itj  to  fill  up  the  blank,  and  the  blank  was  filled  by  his  direction. 

The  obligee  was  justified  in  assuming,  and  acting  upon  the  as- 
inmption,  that  Oage  really  possessed  the  authority  with  which  he 
vas  apparently  clothed.  Knowledge  of  the  unfilled  blank  for  the 
penalty  was  but  knowledge  of  the  implied  authority  to  fill  it ;  and 
consequently  could  be  no  ground  of  suspicion  of  the  lack  of  au- 
thority. The  imperfection  upon  the  face  of  the  bond  which  is  to 
have  the  effect  of  the  notice  contended  for,  must,  as  we  regard,  be 
of  such  character,  that  it  points  toward,  indicates,  and  excites 
suqiidon  of  the  particular  matter  of  defense  alleged  against  the 
instrument,  and  as  an  ordinarily  prudent  man,  to  put  the  obligee 
to  make  inquiry  as  to  the  existence  of  the  very  thing  which  is  set 
up  in  defeat  of  the  instrument  —  as  in  this  case,  the  condition  of 
the  limitation  of  the  penalty  to  1250,000.  Every  one  of  the  cases 
cited  by  appellees'  counsel  are  cases  of  this  character.  All  but  two 
of  them  are  of  this  class,  namely :  where  in  the  body  of  the  bond 
aeveial  persons  are  named  as  co-obligors,  and  it  is  signed  by  only  a 
portion  of  the  persons  named  in  the  bond  as  obligors,  and  it  was 
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fiet  up  in  defense  to  the  bond  by  the  signers,  or  a  portiou  of  them, 
that  the;  signed  the  bond  upon  the  condition  and  agreement  that 
all  or  certain  named  of  the  obligors  mentioned  in  the  bond  vere  to 
sign  it  before  delivery,  and  that  they  had  not  done  so.  In  soch 
•case  the  bonds  purported  to  be  the  bonds  of  those  who  nerer  exe- 
<$uted  them  and  indicated  on  their  face  that  they  had  not  been 
•completed  according  to  the  original  intention,  and  properly  enoagh 
the  obligees  were  held  to  be  put  upon  inqniry  whether  those  who 
had  signed  consented  to  the  bonds  being  delivered  without  the  sig- 
natures of  the  others  who  were  named  as  co-obligors,  the  defect  in 
the  bond  indicating  on  the  face  of  the  instrument  the  very  thing 
which  was  set  up  in  defeat  of  the  bond. 

Of  the  other  two  cases  thus  cited,  one  was  that  of  the  erasars  of 
the  signature  of  one  of  the  sureties  to  a  bond  before  its  approval 
The  defense  was  this  alteration  of  the  bond.  The  alteration  was 
Apparent  on  the  face  of  the  bond. 

The  other  case  was  that  of  a  collector's  bond  being  altered  after 
its  execution,  by  reducing  the  amount  of  the  taxes  to  be  collected 
without  the  knowledge  or  consent  of  the  sureties.  The  alteration 
•appeared  upon  the  face  of  the  bond,  and  was  held  notice  to  the 
pai*ties  receiving  it. 

Thus  it  will  be  seen  that  in  every  one  of  these  cases  the  very 
matter  of  exception  taken  to  the  validity  of  the  bond  was  indicated 
upon  the  face  thereof,  or  the  circumstance  of  incompleteness  in  the 
instrument  pointed  at  and  indicated  on  the  face  of  the  bond  the 
existence  of  that  particular  secret  condition  or  agreement  which 
was  set  up  as  attending  the  signing  of  the  bond,  and  as  defeat- 
ing it. 

This  is  all  that  the  exhaustive  research  of  the  very  able  counsel 
for  appellees  has  produced  in  the  way  of  authority  in  support  of 
this  last  position,  that  a  defect  in  a  bond  is  notice,  and  we  do  not 
consider  that  the  authorities  at  all  meet  the  exigency  of  the  pres- 
ent case. 

The  point  in  this  respect  of  notice  is  not  whether  there  was 
knowledge  of  the  existence  of  these  blanks  unfilled,  but  whether 
there  was  notice  of  this  secret  understanding  in  regard  to  the 
amount  of  tlie  penalty  of  the  bond.  It  is  in  reality  a  question  o( 
good  faith  —  whether  these  blanks  in  the  bond  indicated  the  exist- 
ence of  the  secret  understanding  as  to  the  amount  of  the  penalty, 
-and  should  have  put  the  obligee  upon  inquiry  whether  the  sureties 
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consented  to  the  delivery  of  a  bond  with  a  larger  penalty  than 
I20O9OOO.  We  do  not  think  such  a  circumstanee  as  the  blanks  in 
the  bond  was  in  any  way  indicative  of  such  a  secret  understanding, 
or  excited  any  suspicion  of  its  existence,  or  put  the  obligee  upon 
sny  inquiry  as  to  such  an  understanding,  and  we  must  believe  the 
obligee  acted  in  entire  good  faith  in  taking  the  bond. 

The  cases  cited  by  appellees'  oonnsel  do  not,  as  we  view  them, 
decide  any  thing  to  the  contrary.  There  may  be  found  in  one  or 
more  of  them  some  such  general  expression  as  that  the  instrument 
vhen  delivered  must  be  perfect  on  its  face,  or  otherwise  the  obligee 
18  chargeable  with  notice  of  the  facts,  and  cannot  claim  the  benefit 
of  this  rule  of  protection;  but  such  general  observation  must  be 
taken  with  reference  to  the  facts  of  the  particular  case,  and  as  ap- 
plying to  an  imperfection  of  the  character  there  appearing;  the 
defect  in  the  case  where  the  language  was  used  being,  as  before 
said,  that  one  whose  name  was  in  the  body  of  the  bond  had  not 
«igned  it 

The  bond  signed  and  sealed  by  the  sureties  was  presented  by 
Gage  to  the  common  council  as  his  required  official  bond.  The 
common  council  were  not  to  suppose  that  the  sureties  had  done  a 
mere  idle  thing,  or  that  they  were  dealing  deceitfully  with  the 
council  in  tendering  this  bond  for  their  acceptance,  and  having  in 
reserve  a  secret  understanding  which  should  nullify  the  bond. 
Kut  they  had  the  right  to  think  the  sureties  meant  honestly,  and 
intended  that'  the  instrument  they  had  signed  should  be  accepted 
as,  and  serve  for,  the  official  bond  of  Gage.  And  although  there 
were  the  unfilled  blanks  in  the  instrument,  they  saw  that  Gage 
bad  implied  authority  to  fill  them  in  such  appropriate  manner  as 
might  be  necessary  to  make  it  such  that  it  would  be  accepted  by  the 
tommon  council  as  Gage's  official  bond  as  city  treasui-er,  as  they 
were  so  informed  by  decisions  of  the  highest  courts  in  the  land. 
Of  course  then  the  blanks  in  the  bond  were  no  indication  of  the 
want  of  authority,  and  could  not  put  the  obligee  upon  inquiry  as 
to  its  existence. 

Another  point  which  is  made  against  the  validity  of  the  bond  is, 
that  liulnre  to  file  the  bond  within  fifteen  days  after  the  canvass 
vacated  the  office  therein  described,  and  thereupon  all  liability  under 
the  bond  terminated. 

The  position  is,  that  the  provision  requiring  a  bond  to  be  filed 
by  the  treasurer  elect  within  fifteen  days  after  the  official  canvass 
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has  been  declared  is  mandatory,  and  that  a  failure  to  file  .the  bond 
within  that  time  eo  in^tanti,  upon  the  termination  ,of  the  time, 
absolutely  vacates  the  office. 

It  is  insisted  on  the  contrary,  that  the  sections  of  the  charter  on 
this  subject  taken  together  were  intended  merely,  to  empower  the 
mayor  and  council,  in  their  discretion,,  to  declare  a  vacancy  and 
appoint  a  successor,  or  to  waive  the  default  as  to  the  mere  time  of 
filing  bond,  and  to  accept  and  approve  it  when  afterward  filed ; 
therefore,  a  failure  to  file  in  time  does  not»  of  itself,  annul  or  avoid 
the  right  or  title  to  the  office,  but  merely  renders  it  voidable,  or  de- 
feasible. That  if  the  officer  files  his  bond  strictly  in  time,  his  right 
and  title  to  the  office  are  indefeasible.  If  he  files  it  afterward,  and 
it  be  accepted  and  approved,  his  right  and  title  thereupon. beoome 
equally  indefeasible.  , 

This  latter  seems  a  reasonable  construction,  and  is  one  which  we 
are  disposed  to  adopt  Gage  derived  his  title  to  the  office  from  the 
election.  The  law  does  not  favor  forfeitures,  and  '^  in  enforcing 
forfeitures  courts  should  never  search  for  that  construction  of  lan- 
guage which  must  produce  a  forfeiture,  when  it  will  bear  another 
reasonable  construction.''  Hartford  Ins.  Co.  v.  Walsh,  54  III.  168; 
s.  c,  5  Am.  Rep.  115. 

Supposing  the  filing  of  the  bond  within  the  fifteen  days  had  been 
prevented  by  some  inevitable  accident,  but  the  very  next  day  after 
the  officer  filed  his  bond,  which  was  accepted  and  approved, —  in 
reason,  why  should  not  that  suffice,  and  the  officer  have  right  to  the 
office  for  the  term  for  which  he  was  elected?  The  aim  of  the  statute 
would  be  fulfilled.  The  object  of  the  statute  was  not  a  change  of 
person  to  hold  the  office,  but  to  secure  an  official  bond.  That  ha?- 
ing  been  given,  the  person  whom  the  people  had  elected  would  seem 
the  more  proper  person  to  have  the  office,  than  one  appointed  by 
the  mayor  and  council. 

It  is  conceded  that  after  the  expiration  of  the  fifteen  days  the 
mayor  and  council  would  have  been  fully  justified  in  refusing  to 
accept  and  approve  this  bond,  because  of  this  default ;  and  in  ap- 
pointing Gage's  successor,  i^  in  the  ca^e  ^f  Ross  v.  People,  78  HI. 
375.  Had  they  so  elected,  Gage's  right,  tp  the  office  woidd  hare 
been  forfeited,  and  a  person  appointed  who  would  give  abend. 
But  (in  theory  at  least)  the  rights  and  interests  of  the  public  weiv 
made  equally  secure  by  electing  to  waive  the  right  of  forfeiture  and 
accepting  and  approving  the  bond  in  suit,  after  the  fifteen  day& 
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"  There  is  a  known  distinction/'  says  Lord  Mansfield,  '*  between 
circomstanoes  which  are  of  the  essence  of  a  thing  required  to  bv 
done  by  an  act  of  Parliament,  and  clauses  merely  directory.  The 
precise  time,  in  many  Ciises,  is  not  of  the  essence."  Rex  v.  Loxdah. 
1  Burr.  447.  It  seems  reasonable  that  it  is  only  when  '^  the  rights 
of  the  public,  or  of  third  persons  depend  upon  the  exercise  of  the 
power  or  the  performance  of  the  duty  to  which  it  refers/'  that  the 
statute  should  be  held  mandatory,  and  otherwise  but  directory. 
Kane  t.  Foolh,  70  111.  590 ;  and  see  Sedgw.  Stat,  and  Const  Law, 
3G8->74.  Here,  the  essence  of  the  tiling  to  be  done, —  that  upon 
which  the  rights  of  the  public  depend, —  is  the  giving  of  the  bond, 
not  the  precise  time  when  it  is  done. 

There  are  numerous  authorities  that  a  provision  of  law,  that  an 
officer  shall  give  bond  within  a  prescribed  time  after  his  election, 
is  directory  only.  People  v.  Holley,  12  Wend.  481  ;  State  v. 
Churchill,  41  Mo.  41 ;  State  v.  Porter,  7  Ind.  204 ;  and  see 
Kearney  v.  Andrews,  2  Stock.  Ch.  70 ;  Speake  v.  United  States, 
9  Cr.  28.  The  other  clauses  in  the  charter,  "  he  shall  be  deemed  to 
have  refused  said  office  and  the  same  shall  bo  filled  by  appoint- 
ment^*' or  (if  held  to  apply  here)  "the  office  shall  become  vacant,** 
it  may  be  held  do  not  change  the  rule,  as  the  following  authorities 
&how,  in  the  case  of  words  even  more  explicit  than  these. 

In  State  v.  Toomer,  7  Rich.  (Law)  216,  the  statute  required  the 
master  in  chancery,  within  three  weeks  after  his  election,  to  tender 
Ills  bond  for  approval,  and  upon  its  approval,  to  deposit  it  with  tho 
treasurer  and  sue  out  his  commission,  and  that  "upon  his  neglect 
or  failure  to  do  so  within  the  said  time,  his  office  shall  be  deemed 
absolutely  vacant,  and  shall  be  filled  by  election  or  appointment,  as 
heretofore  provided.'' 

But  the  court  held  that  the  failure  to  comply  with  this  require-^ 
mcnt  was  only  cause  of  foi'feiture,  but  not  a  forfeiture  ipso  facto. 
That  by  a  strict  compliance  with  the  directions  of  the  statute,  the 
title  of  the  office  was  protected  against  forfeiture,  "and  that  if  the 
State  sees  proper  to  excuse  his  delinquency  by  granting  him  his 
commission,  the  defects  of  his  title  are  cured,  and  it  is  converted 
into  a  title.  £20  yur6,  having  relation  back  to  the  time  of  his  elec- 
tion.'* 

In  ^rofol  V.  Lawrence,  33  Ala.  674,  the  statute  required  the 
sheriff  to  file  his  official  bond  in  the  office  of  the  probate  judge,  be- 
fare  entering  upon  the  duties  of  his  office,  and  within  fifteen  days 
Vol.  XXXV  — 25 
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'  after  his  election.  The  statute  also  expressly  declared  that  if  ha 
failed  to  file  his  bond  within  the  time  prescribed  by  law,  he  vacated 
his  ofSce.  The  conrt  there  say :  "  By  virtue  of  his  election,  Dao- 
can  was  sheriff,  so  far  as  his  mere  right  to  the  ofllce  was  concerned, 
before  he  executed  his  bond.  *  .  *  *  The  election  having  thud 
invested  him  with  his  title  to  the  office,  the  statute  requiring  him 
to  file  his  bond  within  fifteen  days,  and  providing  that  on  his  failure 
to  do  so  he  *'  vacates  his  office,''  operates  as  a  defeasance,  and  not 
as  a  condition  precedent,"  and  concluding  as  follows:  ''Our  con- 
clusion is,  that  the  failure  of  a  legally  elected  sheriff  to  file  his  bond 
within  the  time  prescribed,  does  not,  by  its  unaided  force,  operate 
bis  instantaneous  removal  from  office ;  and  that  a  bond  executed  by 
him  more  than  fifteen  days  after  his  election,  and  before  any  steps 
or  proceeding  on  the  part  of  the  State  to  affect  his  amotion,  most 
be  considered  as  the  bond  of  an  'officer,'  within  the  meaning  of 
section  132  of  the  Code,"  that  is,  of  an  officer  de  Jure. 
.  It  is  suggested  by  appellees*  counsel,  that  this  last  case  has  been 
overruled  by  that  of  State  ex  rel  v.  Tucker^  64  Ala.  205.  But  open 
examination,  we  understand  this  to  be  so  only  in  part,  that  is,  in 
so  far  only  as  the  former  case  seemed  to  require  a  judicial  ascer- 
tainment of  the  vacancy  before  the  appointment  of  a  successor  could 
be  made. 

Appellees  lay  stress  upon  these  particular  words  in  the  condition 
of  the  bond,  ^  or  until  said  office  shall  be  otherwise  legally  vacated.'' 
As  the  bond  was  signed  by  the  sureties  before  the  expiration  of  the 
fifteen  days,  it  is  contended  that  these  ivords  have  reference  to  this 
very  contingency  of  not  filing  the  bond  within  fifteen  days,  and  that 
by  such  express  words  of  limitation,  the  sureties  were  not  to  be 
liable  upon  the  bond  if  it  was  not  filed  within  the  fifteen  days. 
We  do  not  think  it  can  fairly  be  said  that  in  the  use  of  these  words 
the  sureties  intended  to  express  the  idea  that  they  would  not  be 
liable  upon  the  bond  if  it  was  not  filed  within  the  fifteen  days;  or 
that  any  special  significance  is  to  be  attached  to  the  use  of  the 
words. 

The  condition,  in  describing  the  office  to  which  Guge  had  been 
elected,  proceeds  to  speak  of  the  length  of  the  term  of  office,  using 
the  words,  "  to  hold  said  office  for  the  period  of  two  years,  and 
until  his  successor  shall  be  duly  elected  and  qualified  or  until  said 
office  shall  be  otherwise  legally  vacated"  —  but  reciting  what  waa 
the  legal  duration  of  the  office.    We  think  that  these  wortls  referred 
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to  something  to  take  {rface  after  the  delivery  and  acceptance  of  the 
bond.  That  the  meaning  of  the  bond  was  that  the  sureties  guaran- 
teed Chat  during  the  entire  term  which  was  fixed  by  law,  Oage 
woald  continue  faithfully  to  discharge  the  duties  of  the  oflSce  to 
which  he  had  been  elected,  unless  after  execution  and  delivery  of 
the  bondy  such  office  should  be  legally  vacated. 

On  November  20,  1871,  the  canvass  of  the  votes  was  made  and 
the  common  council  declared  Oage  elected,  and  on  the  27th  of  the 
tttme  month  he  took  and  filed  his  oath  of  office.  Although  he  had 
taken  steps  toward  procuring  his  proposed  bond,  and  had  obtained 
the  names  of  those  who  were  willing  to  become  his  sureties,  he  failed 
to  perfect  it  and  to  file  it  with  the  city  clerk  within  the  fifteen  days, 
hot  neither  the  mayor  nor  the  council  either  declared  the  office  va- 
cant, or  appointed  his  successor;  and  when  afterward  he  did  pre- 
sent his  perfected  bond,  they  accepted  and  approved  it  Upon  the 
faith  of  the  security  of  this  bond  he  held  and  enjoyed  the  office  for 
the  full  term  of  two  years,  and  was  intrusted  with  the  public 
moneys.  The  apparent  implied  authority  with  which  the  sureties 
had  clothed  Ghige  to  make  use  of  and  deliver  this  bond  as  his  official 
bond,  by  signing  and  sealing  the  same  and  leaving  it  with  him, 
was  a  continuing  authority,  until  some  step  was  taken  by  the  sure- 
ties toward  its  revocation.    Not  a  step  was  taken  in  that  direction. 

We  do  not  think  the  sureties  have  the  right  now  to  set  up  in  de- 
feat of  the  bond  that  it  was  not  accepted  and  approved  and  filed 
with  the  city  clerk  within  the  fifteen  days  prescribed  in  the  char- 
ter. 

Another  question  arises  upon  the  ruling  of  the  Circuit  Court  in 
excluding  questions  put  to  Oage  when  on  the  stand  as  a  witness,  as 
to  whether  certain  balances  were  in  his  hands,  as  treasurer,  at 
specified  dates.  He  was  asked  whether  the  balance  of  $519,508.07, 
which  appeared  charged  against  the  city  treasurer  on  December  4, 
1871,  the  day  of  the  commencement  of  his  second  term,  was  at  that 
time  actually  in  his  hands.  The  same  question  was  put  with  refer- 
ence to  December  11,  1871,  and  January  11,  1872.  He  was  also 
asked  whether  or  not  the  balance  appearing  to  be  in  his  hands  De- 
cember 16, 1873,  of  $507,703.58,  was  at  that  time  actually  loaned 
out  for  the  benefit  of  the  city  of  Chicago.  The  questions  were  all 
excluded  and  exceptions  taken. 

Gage  was  his  own  successor  in  office.  It  was  his  duty  as  incom- 
ing treasurer  to  receive  the  treasury  balance  from  his  predecessor. 
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If  he  entered  it  in  his  treasury  books  after  the  beginning  of  biff 
second  term  as  haying  actually  come  to  his  hands  from  his  prede- 
cessor^ and  continued  afterward  from  time  to  time  to  return  and 
report  the  same  in  his  hands^  both  he  and  his  sui-eties,  we  think, 
should  now  be  concluded  from  denying  that  this  balance  did  act- 
ually come  into  Gage's  hands  as  treasurer.  The  law  transferred 
any  balance  on  hand  to  his  second  term. 

The  treasurer's  monthly  accounts  or  statements  were  in  evidenoe, 
embracing  the  month  of  Aprils  1872^  and  continuing  to  the  month 
of  November,  1873,  inclusive.  These  were  each  sworn  statements, 
and  they  each  commence  with  a  statement  of  ^'balance  in  treas- 
ury" at  the  close  of  the  next  preceding  month,  and  end  with  a 
statement  of  the  '^  balance  in  treasury"  at  the  close  of  the  month 
covered  by  the  account  or  return. 

Gage's  annual  reports  for  the  fiscal  years  ending  March  31, 1872 
and  1873,  were  also  in  evidence.  He  states  in  them  he  ''submits 
here  his  annual  report,  with  all  receipts  and  expenditures  during  the 
fiscal  years  ending  March  31,  1872  and  1873,  respectively,  and  the 
amount  in  the  treasury"  at  these  respective  dates.  The  entries  in 
Gage's  official  books,  in  evidence,  showing  the  same  as  the  above, 
were  all  official  entries,  expressly  enjoined  by  statute,  the  charter 
directing  the  city  treasurer  to  keep  books  and  accounts. 

The  same  is  true  of  the  treasurer's  monthly  accounts  and  state- 
ments to  the  comptroller,  and  of  his  annual  reports  to  the  common 
council.  He  shall  render  a  monthly  statement  or  account  to  the 
comptroller,  '*  showing  the  state  of  the  treasury  at  the  date  of  such 
account,  and  the  balance  of  money  in  the  treasury."  He  shall  an- 
nually report  to  the  common  council  ''  a  full  and  detailed  account 
of  all  receipts  and  expenditures  during  the  preceding  fiscal  year, 
and  the  state  of  the  treasury."  These  are  the  positive  requirements 
of  statute.  The  comptroller  is  chief  of  the  treasury  department 
which  has  control  of  the  fiscal  concerns  of  the  corporation.  By  the 
charter  these  books  and  accounts  are  to  be  always  subject  to  the 
inspection  of  the  comptroller  and  the  finance  committee  of  the  com- 
mon council;  to  the  comptroller  as  chief  the  treasurer  must  make 
a  monthly  settlement  of  his  treasury  balance,  based  upon  a  statea 
account  under  oath,  showing  such  balance,  accompanied  with  war- 
rants paid,  and  all  other  vouchers  held  by  him,  and  which  shall  be 
delivered  over  to  the  comptroller  and  filed  with  his  said  acconnt  m 
the  comptroller's  office  upon  every  day  of  such  settlement    The 


MARCH  TERM,  1880.  197 

City  of  Chicago  v.  Gage. 

cbiurter  reqiiiifd  the  treasurer  to  verify  botli  his  monthly  accounts 
and  annual  reports  by  his  oath,  in  writing,  declaring  that  such 
Btatement,  so  far  as  he  knows  or  has  reason  to  believe,  is  a  fair, 
aoconte  and  full  statement  of  the  matters  to  which  it  i*elates,  and 
of  all  moneys  in  his  hands,  etc. 

In  the  discharge  of  the  various  duties  which  are  required  to  be 
performed  by  the  comptroller  in  relation  to  the  financial  affairs  of 
the  city,  he  necessarily  acts  upon  the  treasurer's  books  and  monthly 
statements  or  accounts,  together  with  the  vouchers  returned  there* 
with,  and  the  annual  reports.  He  has  no  other  data  upon  which 
to  proceed,  and  he  has  a  right  to  rely  upon  these. 

Upon  them  and  the  doings  of  the  comptroller  based  thereon  the 
common  council  and  the  public  at  large  implicitly  rely  as  at  all 
times  affording  a  correct  exhibit  of  the  true  treasury  balance,  which, 
in  contemplation  of  law,  is  in  the  hands  of  the  treasurer.  They 
are  the  foundation  upon  which  the  fiscal  concerns  and  financial 
policy  of  the  municipal  government  are  based. 

These  are  the  official  books,  statements,  accounts  and  reports, 
kept  and  made  as  ttius  required,  by  and  upon  which  appear  and  are 
shown  the  treasury  balances  which  it  is  sought  to  falsify. 

These  balances  were  brought  forward  from  Gage's  first  term,  and 
stated  and  repeatedly  restated  in  his  said  reports  and  monthly 
accounts  made  and  rendered  during  his  second  term  as  being  actu- 
ally  in  his  hands,  down  to  the  time  when  he  was  required  to  turn 
ever  the  treasury  balance  to  his  successor  in  office.  His  official 
books  carried  forward  to  the  close  of  his  second  term  on  the  basis 
of  the  treasury  balances,  which,  from  month  to  month  and  from 
year  to  year  during  this  term,  he  stated  lo  the  comptroller  and  com- 
mon  council,  show  the  balance  claimed  in  this  suit  to  have  been  in 
his  hands  at  the  time  he  was  required  to  pay  over  to  his  successor 
in  office. 

The  correct  keeping  and  making  of  such  books,  accounts,  etc., 
was  one  of  the  duties  of  the  office  expressly  enjoined  by  law,  and 
which  the  sureties  undertook  the  treasurer  should  perform,  one  of 
the  conditions  of  the  bond  being  that  Gage  '^  shall  well  and  faith- 
fnDy  perform  the  duties  of  said  office  as  prescribed  and  required 
by  law." 

The  treasury  balances  appearing  were  shown  and  exhibited  in 
and  about  the  actual  performance  of  an  express  duty  of  the  office. 
They  were  of  the  dm  gesta  themselves. 
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To  allow  now  Oage  or  his  sureties,  in  avoidance  of  the  liability 
on  their  bond  for  these  treasury  balances,  to  falsify  them,  and  show 
that  these  balances,  so  stated  and  reported  as  being  in  the  treas- 
ury, were  not  at  the  time  actually  in  the  treasury,  would  be  inadmis- 
sible, as  we  conceive,  upon  sound  legal  principle. 

As  respects  Oage  himself,  it  would  seem  to  be  quite  clear  that 
these  statements  of  his  of  the  treasury  balances  in  his  hands  should 
be  conclusive  upon  him. 

It  is  a  familiar  principle  that  a  public  officer  making  a  return  o{ 
his  doings  upon  a  writ  shall  not  be  allowed  to  gainsay  the  tratli 
of  it.  Barren  v.  Copelatidy  18  Vt.  67;  h'aynes  v.  Small,  22  Me.  14; 
Sheldon  v.  Payne,  3  Sold.  453. 

The  principle  upon  this  subject  is  laid  down  in  Cave  v.  MUb,  7 
Hurls.  &  Norm.  913.     That  was  a  suit  by  a  surveyor  to  the  trustees 
of  certain   turnpike  roads  against  the  trustees  to  recover  certain 
sums  expended  by  him  in  the  improvement  of  the  roads.     He  had 
rendered  to  the  trustees  accounts  of  'his  receipts  and  ezpendi-' 
tures  for  the  years  1856,  1857,  1858,.  showing  certain  balances 
due   to   himself.       The  suit  was  for   sums  knowingly    omitted 
in    the    accounts  for    those    years,  .and   it    was  held   that   the 
plaintiff    was  estopped    from    recovering   them.      One   principle 
of  law  invoked  by  the  defendants  was^  that  the  plaintiff  hav- 
ing made  a  statement  false  of  his  own  knowledge,  upon  which 
the    defendants    had    acted,     was    lx)und    by    such    statement 
Wilde,    B.,  who  delivered  the  opinion   of  the   court,   after  dis- 
cussing this  and  another  proposition,  continues  as  follows :  ^'  IK'e 
are  of  opinion  that  both  these  principles  apply  to  the  present  case. 
Indeed  they  are  but  variations  of  one  and  the  same  broad  principle, 
that  a  man  shall  not  be  allowed  to  blow  hot  and  cold  —  to  affirm  at 
one  time  and  deny  at  another  —  making  a  claim  on  those  whom  he 
has  deluded  to  their  disadvantage,  and  founding  that  claim  on  the 
very  matters  of   the  delusion.    Such  a  principle  has  its  basis  in 
common  sense  and  common  justice,  and  whether  it  is  called  '  es- 
toppel,' or  by  any  other  name,  it  is  one  which  courts  of  law  have 
in  modern  times  most  usefully  adopted." 

And  we  are  of  opinion  that  the  sureties  should  be  equally  con- 
cluded here  with  Oage  himself. 

Commiseionere  v.  Mayrant,  2  Brevard,  228,  was  a  suit  on  a  sher* 
ifPs  official  bond.  During  his  term  of  office  the  sheriff  wrong- 
fully indorsed  a  levy  of  a  sum  of  money  upon  an  execuiion  in  his 
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bands  aod  returned  the  execution  with  the  levy  thereon,  and  failed 
to  paj  over  the  monej[.  The  sureties  on  the  bond  were  held  to  be. 
responsible  for  the  amount  returned  as  levied  by  the  sheriff, 
althoQgh  the  siame  was  not  in  fact  levied.  It  was  said  the  sherifl^s 
return  was  an  ofScial  act  which  bound  him  officially  and  made  his 
sureties  liable. 

In  McCabe  t.  Ranej/y  32  Ind.  309,  a  suit  against  principal  and 
sareties,  joint  makers  of  a  promissory  note,  the  principal  having 
by  his  statements  to  the  purchaser  of  the  note  that  there  was  no 
defense  to  it,  precluded  himself  from  setting  up  a  defense  to  the 
note,  his  sureties  were  held  also  precluded,  the  court  saying  :  *^  Any 
act  of  the  principal  which  estops  him  from  setting  up  a  defense, 
personal  to  himself,  operates  equally  against  his  sureties.'* 

la  SUmaU  t.  Bank$,  10  Wall.  583,  the  Supreme  Court  of  the 
United  States,  in  holding  that  sureties  in  an  administration  bond 
are  bound  by  a  decree  against  their  administrator  finding  assets  in  his 
hands  to  the  same  extent  to  which  the  administrator  himself  is  bound, 
say :  '*  Certainly  the  administrator  was  concluded.  And  the  sure- 
ties in  the  bond  are  bound  to  the  full  extent  to  which  their  princi- 
pal is  bound.  *  *  *  There  may  be  special  defenses  for  a  surety 
arising  out  of  circumstances  not  existing  in  this  case,  but  in  their 
absence,  whatever  concludes  his  principal  as  an  obligor  concludes 
him." 

In  Baker  v.  Preston^  1  Gilmer  (Va.),  235,  an  action  upbn  a  State 
treasurer's  official  bond,  it  was  decided  that  the  books  kept  by  the 
treasurer  were  conclusive  evidence  of  the  balance  actually  in  the 
treasury  at  any  given  time,  both  against  the  treasurer  and  his  sure- 
ties, without  being  pleaded  as  an  estoppel,  so  as  to  charge  them 
with  balances  carried  forward  from  year  to  year  if  those  balances 
were  actually  on  hand. 

In  Untied  States  [v.  OirauUy  11  How.  27,  a  suit  on  the  official 
bond  of  a  receiver  of  public  moneys,  the  breach  assigned  was,  that 
on  the  2d  day  of  June,  1840,  Oirault,  as  such  receiver,  had  received 
a  large  amount  of  public  money,  to  wit:  the  sum  of  t8,952.37,  which 
be  had  refused  to  pay  to  the  United  States. 

To  this  breach  the  sureties  pleaded :  That  on  the  2d  of  June, 
1840,  and  on  divers  days  before  that  day,  the  said  Oirault  gave  re- 
ceipts as  receiver  for  moneys  paid  on  the  entry  of  certain  lands 
therein  specified,  and  returned  the  same  to  the  treasury  department 
to  the  amount  of  $10,000,  and  of  which  the  amount  in  the  declara- 
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tion  mentioned  was  part  and  parcel.  And  that  neither  the  110,- 
000,  nor  any  part  thereof,  was  paid  to  or  i-eoeived  by  him,  the  said 
Oirault. 

The  plea  was  held  bad  on  general  demurrer.  The  court  say:  ^The 
condition  of  the  bond  is,  that  Oirault  shall  faithfully  execute  and 
discharge  the  duties  of  his  office  as  a  receiver  of  the  public  moneys. 
The  defendants  have  bound  themselves  for  the  fulfillment  of  these 
duties;  and  are  of  course  responsible  for  the  veiy  fraud  committed 
upon  the  government  by  that  officer,  which  is  sought  to  be  set  ap 
here  in  bar  of  the  action  on  the  bond. 

''  As  Girault  would  not  be  allowed  to  set  up  his  own  fraud  for  the 
purpose  of  disproving  the  evidence  of  his  indebtedness,  wo  do  not  see 
but  that,  upon  the  same  principle,  they  should  be  estopped  from 
setting  it  up  as  committed  by  one  for  whose  fidelity  they  have 
become  responsible.  And  see  Motley  v.  Town  of  Metamora^  78  111. 
894 ;  s.  c,  20  Am.  Bcp.  266 ;  Evans  v.  Keeland,  9  Ala.  42. 

The  official  books,  monthly  statements  or  accounts  and  annual 
reports  kept,  made  and  rendered  by  Oage,  during  his  second  term, 
abundantly  show  a  liability  to  the  amount  of  the  recovery  in  this 
case;  and  holding  them  to  be  of  the  conclusive  character  which  we 
do,  against  both  Gage  and  his  sureties,  it  is  needless  to  consider 
whether  the  books  of  Oage  for  the  first  term,  showing  a  balance  in 
his  hands  at  the  close  of  his  first  term,  were  properly  received  in 
evidence,  6r  whether  proof  that  the  balance  thus  appearing  was  not 
at  that  time  actually  in  Oage's  hands,  was  improperly  excluded. 
If  there  was  error  in  such  respects,  it  would  be  a  harmless  one,  as 
such  proof  of  any  balance  at  that  time  was  entirely  superfluous  and 
unimportant,  in  view  of  the  other  plenary  evidence  which  there  is 
in  the  case  of  the  amount  of  the  defendant's  liability. 

The  question  as  to  the  balance  shown  by  the  record  in  Gage's 
hands  December  16,  1873,  being  loaned  out  for  the  benefit  of  the 
city,  is  liable  to  the  further  objection  that  its  tendency,  if  answered 
affirmatively,  would  be  to  prove  a  breach  of  the  bond  in  that  respect. 
Under  the  charter  the  treasurer  was  required  **  to  keep  safely  with- 
out loaning  or  using  "  the  city  money,  and  was  permitted  to  deposit 
it  at  interest  only  by  the  authority  of  the  common  council  mani- 
fested by  ordinance  or  resolution,  and  in  the  manner  prescribed  by 
the  charter.  There  is  no  pretense  that  such  authority  was  ever 
given  ;  on  the  contrary,  there  is  evidence  tending  to-  show  it  was 
not  given. 
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We  find  no  material  error  in  the  ruling  of  the  Circuit  Court  upon 
the  admission  or  exclusion  of  evidence. 

The  judgment  of  the  Appellate  Court  is  reyersed  and  the  cause 
lemandedy  with  directions  to  enter  a  judgment  of  affirmance  of  the 
judgment  of  the  Circuit  Court. 

Judgment  reversed. 

DiCKXT,  J.y  took  no  part  in  the  decision. 

Vol.  XXX  V— 96 


G^SSS 


nr  nn 


SUPREME  COURT 


or 


INDIANA. 


Bbukbe  y.  Town  op  CovuroTOH; 

IWlDd.88.) 

One  wbo  attempts  in  the  dark  to  pass  an  open  cellar-way  in  a  sidewalk*  kasv 
ing,  bat  for  the  time  forgetting  its  existence,  is  guilty  of  sueh  oootrlbntfliy 
negligence  as  will  defeat  his  recorery  for  injarles  sustained  by  faQSogists 
it.» 

ACTION  of  negligence  for  personal  injury.    The  opinion  statoi 
the  facts.    The  defendant  had  judgment  below. 

W.  A.  Tipton,  S.  F.  Wood,  L.  Neheher  and  S.  M.  OtmUmm,  te 

i^pellant. 

H.  H.  Doehterman  and  T.  L.  Stillfvell,  for  appellee. 

NiBLAOK,  J.  The  complaint  in  this  case  charged  that  prior  ^ 
the  7th  day  of  March,  1877,  a  deep  and  dangerous  cellar- way  or 
hole  had  been  excavated  in  the  sidewalk  on  the  north  side  of  li^ 


*  See  Kino  /.  Thompson  (87  Penn.  St.  869*  80  Am.  Bep.  894.   Oompaie  jfloatt-  CVr ^ 
niea  cOB  N.  T.  86),  85  Am.  Bap.  16S. 
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erty  street,  a  public  street  within  the  limits,  and  under  the  juris- 
diction and  control  of  the  defendant,  the  town  of  Covington  ;  that 
for  a  long  time  previous  to  and  up  to  and  including  that  time,  such 
oellar-way  or  hole  had  been  permitted  to  remilin  open  and  exposed, 
and  without  protection  or  notice  to  travellers  along  and  upon  said 
strset,  of  all  which  the  defendant  had  notice;  that  on  the  night  of 
the  said  7th  day  of  March,  1877,  the  plaintiff,  John  Bruker,  was 
lawfully  walking  along  and  upon  said  sidewalk,  unaware  of  danger, 
sod  without  any  fault  or  negligence  on  his  part  was  accidenily 
precipitated  into  said  cellar-way  or  hole,  whereby  he  was  greatly 
injured,  and  his  right  wrist  had  become  stiffened  and  permanently 
disabled. 

The  defendant  answered  in  general  denial.  A  trial  by  a  jury; 
verdict  for  the  defendant ;  motion  for  a  new  trial ;  and  judgment 
on  the  verdict 

On  the  trial  there  was  evidence  tending  to  show  that  the  excava- 
tion complained  of  was  an  old  cellar-way  to  a  building  near  by, 
sod  ran  parallel  with  the  sidewalk;  that  there  was  a  stone  wall 
about  eighteen  inches  high  between  the  cellar-way  and  the  sidewalk, 
except  at  the  east  end  of  the  cellar- way,  where  there  had  been  some 
steps;  that  the  place  where  the  steps  had  been  was  filled  up  with 
cinders  and  ashes  even  with  the  sidewalk. 

The  plaintiff,  among  other  things,  testified  that  he  had  resided 
in  the  town  of  Covington  since  the  4th  day  of  July  preceding  his 
injury;  that  he  had  seen  the  cellar  way  once  or  twice;  that  he  had 
passed  along  the  sidewalk  adjoining  it  two  or  three  times  without 
observing  it  very  closely;  that  he  had  passed  along  the  opposite  side 
of  the  street  quite  frequently;  that  he  had  gone  on  the  opposite 
side  because  he  regarded  the  sidewalk  passing  the  cellar  way  as  a 
bsd  sidewalk ;  that  at  the  time  of  the  accident  he  did  not  have  the 
cellar  way  in  his  mind;  that  the  night  on  which  the  accident 
occurred  was  very  dark. 

Other  witnesses  testified  to  having  frequently  seen  the  plaintiff 
on  the  street  near  the  cellar  way. 

The  court  instructed  the  jury  as  follows: 

**  Ist  If  the  plaintiff  knew  the  opening  or  cellar  way  was  in  the 
sidewalk,  and  he  attempted  to  pass  the  place  where  it  was,  when,  in 
consequence  of  the  darkness  of  the  night,  he  could  not  see  it,  he 
bus  no  legal  reason  to  complain  of  the  injury  he  received  on  account 
«t  the  tact  that  the  opening  or  cellar  way  was  there.    In  such  cases 
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he  must  he  treated  as  having  taken  the  risk  upon  himself,  and  this 
too  although  at  the  time  the  fact  of  the  existence  of  the  opening 
was  not  present  to  the  plaintiffs  mind. 

'*2.  If  the  cellar  vfskj  was  an  open  one,  and  the  plaintiff  know  its 
location,  and  that  it  was  an  open  one  in  the  sidewalk,  he  must  be 
held  to  know  that  there  was  danger  of  falling  in  it  when  passing 
the  place  in  a  dark  night,  and  he  cannot  recover,  if,  with  knowledge 
of  tlie  existence  of  the  opening  described  in  the  complaint,  he 
Attempted  to  pass  it  in  a  dark  night,  and  in  such  attempt  was  in- 
jured by  falling  into  iL" 

The  giving  of  these  instructions  was  assigned  as  one  of  the  causes 
for  a  new  trial,  and  the  objections  urged  to  them  by  the  appellant 
<$onstitute  the  only  questions  discussed  by  him  in  his  argument  in 
this  court. 

The  appellant  objects  to  the  instructions  complained  of  because, 

First  He  insists  that  his  failure  to  i*emember  the  existence  of  the 
•cellar  way  did  not  amount  to  contributory  negligence ; 
'    Second.  To  make  a  disregard  of  his  previous  knowledge  contribu- 
tory negligence,  it  was  necessary  to  show  tliat  he  had  also  knowl- 
<edge  of  the  dangerous  condition  of  the  cellar  way; 

Third.  The  obstruction  being  only  a  partial  one,  the  doctrine  of 
the  instructions  does  not  apply,  because  it  takes  the  question  of 
negligence  from  the  jury.  A  distinction  exists  between  a  total  ob- 
struction and  only  a  partial  one.  In  case  of  total  obstruction,  the 
•court  is  allowed  to  pronounce  upon  the  question  of  negligence, 
whereas,  when  a  partial  obstruction  only  is  shown,  the  question  of 
negligence  is  to  be  determined  by  the  jury. 

In  the  case  of  President,  etc.,  of  Ml.  Vernon  v.  Desoucheii,  2  Ind. 
586,  it  was  in  substance  decided,  that  if  a  person  knows  there  is  an 
•obstruction  in  a  street,  and  he  attempts  to  pass  the  place,  when,  in 
consequence  of  the  darkness  of  the  night,  or  other  hindering  cause, 
he  cannot  see  the  obstruction  afid  runs  upon  it,  he  has  no  reason 
to  complain  of  the  injury  he  may  sustain.  In  such  a  case  he  takes 
the  risk  on  himself.  In  other  words,  that  a  disregard  of  the 
knowledge  of  the  existence  of  such  an  obstruction,  by  which  an 
injury  results,  amounts  to  contributory  negligence. 

That  case  has  been  approved  in  principle  and  followed  by  tiiii 
-court  in  numerous  cases,  and  the  rule  recognized  by  it  as  to  con- 
tributory negligence  may  be  regarded  as  the  settled  law  of  this  State, 
Toledo,  etc..   By.  Co.  v.  Goddard,   25   Ind.  185  ;  Rieet  v.  City  of 
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Oaskmf  42  id.  339 ;  Jonesboro,  eic.  Turnpike  Co.  v.  Baldwin,  57 
id.  86 ;  Ciiy  of  Indianapolis  v.  Oaston,  68  id.  224 ;  Pennsylmnia 
Go.  Y.  Sinclair y   62  id.   301 ;  6.  c,  30  Am.  Rep.  185.    See,  also, 
Moore  v.  InJiabiiania  of  Abbott,  32  Me.  46  ;  Alger  v.  City  of  Lotoetty 
3  Allen,  402  ;  WiUon  v.  City  of  Charlestown,  8  id.  137  ;  Oilman  v. 
Inhabitants  of  Deerfield,  15  Gray,  577  ;  Dill,  on  Mun.  Corp.,  §  789. 

To  snstain  the  defense  in  this  case,  it  was  sufficient  to  show  that 
the  plaintiff  had  knowledge  of  the  ohstruction.  Having  such 
knowledge,  it  was  for  the  plaintiff  to  judge  for  himself  as  to  the- 
dangerous  character  of  the  obstruction,  and  take  the  risk  accord- 
ingly if  he  ran  upon  it 

We  are  not  aware  of  any  such  distinction  between  a  total  ob«- 
stniction  and  a  partial  one  only,  as  insisted  upon  by  the  appellant 
Ko  authority  has  been  cited  recognizing  any  such  distinction,  and 
we  know  of  no  such  authority.  Wo  think  that  the  instructions 
complained  of  are  well  sustained  by  the  authorities  cited  above  in 
this  opinion,  and  other  analogous  cases  which  need  not  be  here- 
referred  to. 

The  judgment  is  affirmed,  with  costs. 


Judgment  affirmed^ 


Carver  v.  Stat^ 

(09  Ind.  81.) 

BunSaiy — pursuing  avocation  on  — selling  dgan  at  hotd. 

An  innkeeper  sold  cigars  on  Sunday  from  a  stand  which  was  a  part  of  hit- 
establishment.  Held  that  he  was  not  punishable  under  the  statute  foi 
engaging  in  common  labor  and  his  usual  avocation.* 

CONVICTION  of  desecrating  Sunday.    The  opinion  states  the 
facts. 

/.  8.  Scobey,  for  appellant. 

7!  IT.  Woollen,  attorney-general,  and  J.  L.  Bracken,  prosecuting 
attorney,  for  the  State. 

*8ee  State  ▼.  Lorry  (f  Baxt.  06),  83  Am.  Bep.  66B,and  note,  667. 
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BiDDLS,  J.  The  appellant  was  indicted  under  the  act  providiag 
penalties  for  the  desecration  of  the  Sabbath.  The  charge  in  the 
indictment  is  alleged  in  the  following  words: 

t'That  on  the  16th  day  of  November,  1879,  which  was  the  first 
day  of  the  week,  commonly  called  Sunday,  Sidney  A.  Carver,  who 
nc^as  then  and  there  a  person  over  the  age  of  fourteen  years,  at  and 
in  the  county  of  Decatur  and  State  of  Indiana,  did  then  and  there 
unlawfully  engage  in  common  labor  and  his  usual  avocation,  in 
this,  to  wit,  that  he  did  then  and  there  unlawfully  sell  and  deliver 
to  one  Ilarvey  D.  Stagg  two  cigars,  and  receive  from  him  the  sam 
of  ten  cents  in  payment  for  the  same,  the  said  act  of  common  labor 
not  being,"  etc.  The  indictment  then  properly  avers  the  negatives 
in  the  section  upon  which  it  is  founded. 

Trial;  conviction;  judgment;  appeal. 

The  indictment  is  based  upon  the  following  section  of  the  act  of 
February  28,  1865,  2  R.  S.  1876,  p.  483. 

"  Section  1.  Be  it  enacted,*'  etc.,  '*  That  if  any  person  of  the  age 
of  fourteen  years  and  upwards,  shall  be  found,  on  the  first  day  of 
the  week  commonly  called  Sunday,  rioting,  hunting,  fishing,  quar- 
relling, nt  common  labor,  or  engaged  in  their  usual  avocations,  works 
of  charity  and  necessity  only  excepted,  such  person  shall  be  fined 
in  any  sum  not  less  than  one  nor  more  than  ten  dollars;  but  nothing 
herein  contained  shall  be  construed  to  affect  such  as  conscientionslj 
observe  the  seventh  day  of  the  week  as  the  Sabbath,  travellers, 
families  removing,  keepers  of  toll-bridges  and  toll-gates,  and  fenj* 
men,  acting  as  such." 

Two  questions  are  presented  by  the  record  : 

1.  The  sufficiency  of  the  indictment  under  the  statute; 

2.  The  sufficiency  of  the  evidence  to  support  the  conviction. 
We  will  consider  these  questions  in  their  order. 

1.  No  objection  to  the  indictment  has  been  shown  to  us,  and  wi 
see  none ;  we  must  therefore  hold  it  to  ,be  good. 

2.  Does  the  evidence  support  the  conviction  ? 

The  evidence  shows  substantially  the  following  facts:  That  the 
•defendant  was  sl  clerk  and  book-keeper  in  a  hotel ;  that  the  hotd 
kept  a  cigar  stand  within  three  to  five  feet  from  the  desk  of  the 
book-keeper ;  that  another  person,  an  employee  of  the  hotel,  usuall; 
attended  to  the  cigar  stand,  which  was  kept  for  the  accommodation 
of  the  hotel,  and  was  a  part  of  the  establishment,  bat  that  the 
•defendant,  in  the  absence  of  the  person  who  nsually  attended  to 
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the  cigar  stand,  occasionally  sold  cigars  to  the  guests  and  boarders 
of  the  hotel,  and  sometimes  to  the  customers  and  visitors  of  the 
hotel;  that  on  this  occasion,  in  the  absence  of  the  person  %vho 
attended  to  the  cigar  stand,  the  defendant  made  the  sale  on  Sunday, 
charged  in  the  indictment 

Do  these  facts  constitute  the  misdemeanor  charged  in  the  indict- 
ment, within  the  fair  meaning  of  the  law  ? 

The  condition  of  a  country,  the  form  of  its  government,  the 
history  of  its  inhabitants,  their  pursuits,  general  intelligence,  modes 
of  life,  manners  and  habits,  enter  into  the  construction  of  the  laws 
made  to  govern  them ;  and  laws  are  not  made  so  much  for  their 
abstract  perfection  as  for  their  adaptability  to  the  people  they 
govern.    We  must  also  look  to  the  period  of  the  world  at  which 
they  were  enacted  to  get  at  their  meaning,  that  meaning  being  the 
true  intent  and  purpose  of  the  legislative  power  that  enacted  them. 
What,  then,  did   the  legislature  mean  by  the  use  of  the  words 
**  works    ♦    ♦    ♦    of  necessity,''  in  the  law  under  consideration  ? 
The  word  ^ necessity ''  means  1,  irresistible  force;  2,  inevitable- 
consequence.     But  these  are  not  its  true  meanings  when  used  in  a 
law  touching  the  voluntary  conduct  of  men.    It  means,  3,  being 
necessary ;  4,  something  that  is  necessary.   We  say  '^  The  necessities 
of  our  nature ;  the  necessaries  of  life.    Habit  and  desire  create 
necessities ;  but  nature  requires  only  necessaries."    Sometimes  the 
word  '*  necessity  "  means  no  more  than  ''  occasion,"  or  that  which 
gives  rise  to  something  else.    Worcester.    We  are  not  to  seek  the 
physical,  metaphysical,  philosophical,  scientific,  moral  or  theological 
meaning  of  the  word  **  necessity  ; "  but  its  legal  meaning,  as  applica- 
ble to  the  rights,  duties  and  conduct  of  men.    Sailing  ships,  running 
Rteamboats  and  railroad  trains,  carrying  the  mails,  operating  telo- 
graph  lines,   keeping  up  water-works  and  gas-works,  carrying  on 
distilleries,  breweries,  and  running  flouring-mills,  are  not  prohibited 
on  Sunday,  we  believe,  anywhere  in  the  civilized  world,  and  seldom 
regulated  any  differently  on  Sunday  from  a  week  day  ;  and  large 
manufiKstories,  blast-furnaces,  salt-works,  oil  wells,  and  other  pur- 
suits wherein  heavy  machinery  is  used,  and  where  a  stoppage  is 
attended  with  loss  or  inconvenience,  are  seldom  interfered  with  in 
their  operations  on  Sunday  by  legal  restriction. 

The  earliest  regulation  we  find  touching  Sunday,  as  a  civil  in. 
stitution,  was  an  edict  of  Constantino,  A.  D.  321,  which  declared 
that  "  on  the  venerable  day  of  the  Sun,  let  the  magistrates  and 
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people  residing  in  cities  rest,  and  let  all  workshops  be  closed.  In 
the  country,  however,  peraons  engaged  in  the  work  of  cultWation 
may  freely  and  lawfully  continue  their  pursuits,  because  it  often 
happens  that  another  day  is  not  so  suitable  for  grain-sowing  or  for 
vine-planting,  lest  by  neglecting  the  proper  moment  for  such  opera- 
tion the  bounty  of  Heayen  should  be  lost."  This  edict  was  modified 
by  various  provisions  of  the  civil  law,  A.  D.  326,  368  and  386.  In 
the  year  469  all  legal  proceedings  were  prohibited  on  Sunda;. 
These  regulations  were  adopted  by  the  several  rulers  of  the 
Heptarchy,  continued  after  their  union  under  Egbert,  and  subse- 
quently confirmed  by  William  the  Conqueror,  as  a  part  of  the 
common  law.    Swann  v.  Broome,  3  Burr.  1595. 

By  an  act  of  Parliament,  A.  D.  1552,  5  and  6  Edward  VI, ch.  3,  it 
was  declared  that  nothing  in  the  Scriptures  prescribed  any  certain 
day  upon  which  Christians  should  refrain  from  labor,  and  enacted 
that  Sunday  and  certain  other  days  should  be  observed  as  holidays 
provided  that  when  necessity  might  require,  it  should  be  lawfnl 
"  to  labor,  ride,  fish,  or  work  any  kind  of  work."  The  king  further 
ordered  '^  that  the  lords  of  the  council  should  upon  Sunday's  attend 
to  the  public  affairs  of  his  realm,  dispatch  answers  to  letters  for  the 
good  order  of  the  State,  and  make  full  dispatches  of  all  things  con- 
cluded the  week  before."  James  I,  in  his  Book  of  Sports,  declared 
that  ''our  j^leasure  is  after  the  end  of  divine  service  our  good 
people  be  not  disturbed,  letted  or  discouraged  from  any  lawful 
recreation."  This  regulation  was  confirmed  by  Charles  I.  By  the 
statute  29  Charles  II,  ch.  7,  it  was  enacted  that '' no  tradesman, 
artificer,  workman,  laborer,  or  other  person  whatever,  shall  do  or 
exercise  any  worldly  labor,  business  or  work  of  their  ordinary  call- 
ings upon  the  Lord's  Day,  or  any  part  thereof,  works  of  necessity 
and  charity  only  excepted."  This  statute,  wo  believe,  remains 
substantially  the  law  of  England  to  the  present  day,  with  a  tend* 
ency,  however,  to  relax  the  stringency  of  former  decisions.  By  this 
statute  the  sale  of  meat  in  public  houbcs,  and  milk  at  certain  houn, 
on  Sunday,  is  not  prohibited.     4  Bl.  Com.  63. 

In  the  United  States,  where  religion  can  be  neither  opposed  nor 
supported  by  law,  and  where  Sunday,  under  the  law,  is  viewed 
purely  in  a  secular  light,  the  tendency  naturally  is  to  i*elax  the  re- 
strictions of  the  Sunday  law  in  all  things  which  do  not  interfere 
with  the  rights  of  others,  and  do  not  annoy  or  discomfort  the  public 
generally.     The  present  statute  of  this  State,  we  believe,   is  sab- 
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fcantially  in  harmony  with  the  Sunday  laws  in  the  several  States 
0/  the  Union.  Throughout  the  civil  law  from  Gonstantine,  or  the 
common  law  and  statutes  of  England  from  Wilham  the  Conqueror, 
aud  the  statutes  of  the  several  States  of  the  Union,  we  have  found 
no  case  which  holds  the  performance  of  ordinary  domestic  services 
ID  a  household  on  Sunday,  or  the  performance  on  Sunday  of  the 
ordinary  services  necessary  to  carry  on,  in  the  usual  manner,  a 
hospital,  almshouse,  hotel  or  other  public  institution  of  the  kind, 
to  be  within  the  statutory  laws  prohibiting  labor  on  Sunday.  All 
such  services  are  unifoimly  held  to  be  exceptions  under  the  law. 
Ret  V.  Cox,  2  Burr.  785  ;  Bex  v.  Toungety  6  T.  R  449  ;  Common- 
veaUh  Y.Nesbit,  34  Penn.  St.  398;  Flagg  v.  LikahUants  of  MilU 
lerry,  4  Cush.  243 ;  Bennett  v.  Brooks,  9  Allen,  118  ;  OommontoeaUh 
y.Knox,  6  Mass.  76;  Commonwealth  v.  Sampson^  97  id.  407;  Doyle 
T.  Lynn  and  Boston  R.  R.  Co.,  118  id.  195;  8.  o.,  19  Am.  Rep.  431; 
Orosman  v.  City  of  Lynn,  121  Mass.  301. 

There  is  a  difference  between  a  work  which  may  be  done  on  one 
day  as  well  as  another,  and  which  is  not  a  daily  need,  and  a  work 
necessary  to  supply  a  constant  daily  want.  There  is  no  necessity  for 
working  in  a  shop,  ploughing  a  field,  selling  from  a  store,  opening 
an  oflSce,  going  to  the  exchange  or  mart  of  commerce,  or  working 
at  any  common  labor  or  usual  avocation,  on  Sunday ;  but  there  is  a 
daily  necessity  for  putting  a  house  in  order,  cooking  food,  taking 
meals,  drinking  coffee  or  tea,  smoking  a  cigar  by  those  who  have 
acquired  the  habit,  or  continuing  any  other  lawful  habit,  on  Sun- 
day,  the  same  as  there  is  upon  a. week  day ;  and  whatsoever  is 
necessary  and  proper  to  do  on  Sunday  to  supply  this  constant  daily 
need  is  a  work  of  necessity  within  the  fair  meaning  of  the  law 
under  consideration. 

In  this  State  it  has  been  held  that  manufacturing  malt  beer, 
gathering  and  boiling  sugar- water  to  prevent  its  waste,  receiving 
the  verdict  of  a  jury  by  a  court,  and  gathering  the  fruits  of  the 
earth  to  prevent  their  decay  and  taking  them  to  the  market-place 
on  Sunday,  are  works  of  necessity,  within  the  meaning  of  the  pres- 
ent act.  Oroekei  v.  State,  33  Ind.  416 ;  Morris  v.  State,  31  id.  189 ; 
Jones  T.  Johnson,  61  id.  257;  Wilkinson  v.  State,  59  id.  416;  s«  c, 
26  Am.  Bep.  84.  In  the  last  case,  the  true  rule,  we  think,  was  laid 
down  by  Howe,  J.,  namely,  that  labor  performed  on  Sunday, 
which  ia  necessary,  under  any  particular  state  of  circumstances,  for 
the  aocomplisbment  of  a  lawful  purpose,  is  not  a  violation  of  the 
Vol.  XXXV— 87 
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Sunday  law.     See,  also,  Bdgerion  y.  State,  67  Ind.  588 ;  &  c,  1^ 
Am.  Bep.  110,  and  Turner  y.  State,  67  Ind.  669. 

Keeping  a  hotel  in  this  State  on  Sunday  is  not  unlawful  Keep- 
ing a  hotel  on  Sunday,  in  the  same  way  that  it  is  usually  kept  oq 
a  week  day,  is  not  unlawful  It  follows,  then,  that  if  a  hotel 
keeps  a  cigar  stand,  which  is  a  part  of  its  establishment,  from 
which  it  sells  cigars  to  its  guests,  boarders  and  customers,  on  a 
week  day,  to  sell  cigars  from  the  same  stand  in  the  same  way  oa 
Sunday,  is  not  unlawful.  Indeed,  we  see  no  difCerenoe,  legftHyf 
between  the  act  of  selling  a  cigar  under  such  circumstances,  and 
the  act  of  furnishing  a  cup  of  tea  or  coffee,  a  meal  of  victualB,  or 
supplying  any  other  daily  want,  to  a  customer  on  Sunday  for  pay. 

In  this  view  of  the  case,  it  is  clear  that  the  eyidenoe  does  not 
support  the  conyiction. 

llie  judgment  is  reversed,  and  the  cause  remanded,  with  instnio- 
tions  to  sustain  the  motion  for  a  new  trial,  and  for  further  pro- 
oeedings  in  aoeordaoce  with  this  opinion. 

Beversed  and  remamded. 


State  y.  Browv. 

(OB  Ind.  95.) 

Criminal  law-^riat — charioarC 

Under  a  otatuto  making  yiolent  and  tamaltaoiu  oonduefc  by  three  or 
persons  a  riot,  persons  conducting  a  eharinoHtOr  serenade  with  bella,  bona, 
tin  pans,  guns,  etc,,  are  gailty  of  a  riot. 

INDICTMENT  for  not     The  opinion  states  the  case.    The  in- 
dictment was  quashed  at  the  trial. 

T.   W.  Woollen,  attorney-general,  and^C7.  W.  WaiJdne,  proseont- 
ing  attorney,  for  the  State. 

A.  Steele,  R.  T.  St.  John,  L  Van  Devanter  and  t/l  W.  Laoeg,  for 

appellees. 

HowK,  G.J.    In  this  case  the  indictment  charged  that  on  the 
80th  day  of  October,  1879,  in  Grant  county,  Indiana,  the  appellees. 
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John  H.  Brown,  David  Line  and  James  Snyder,  and  four  other 
oamed  defendants,  ^*  together  with  other  persons  whose  names  are 
to  the  grand  jurors  unknown,  did  then  and  there  unlawfully,  riot- 
ously and  in  a  violent  and  tumultuous  manner,  assemble  and 
gather  themselves  together,  with  force  and  arms,  to  wit,  clubs, 
bells,  trumpets,  tin  pans  and  cannon,  and  other  weapons,  and  then 
and  there  unlawfully  and  riotously,  and  in  a  violent  and  tumul- 
taoQs  manner,  made  a  great  noise,  tumult  and  disturbance,  and 
then  and  there  continued  the  same  for  half  an  hour  or  more." 

The  three  appellees  above  named.  Brown,  Line  and  Snyder, 
moved  the  court  to  quash  the  indictment,  which  motion  was  sus- 
tained, and  to  this  decision  the  State,  by  its  attorney,  excepted. 
The  court  rendered  judgment  discharging  the  appellees,  and  from 
this  judgment  the  State,  by  its  attorney,  prosecutes  this  appeal. 

The  decision  of  the  court  in  sustaining  the  appellees'  motion  to 
qoash  the  indictment  is  assigned  as  error  by  the  State,  and  this 
error  preeents  for  the  decision  of  this  court  the  single  question  : 
Oo  the  facts  stated  in  the  indictment  in  this  case  constitute  a  pub- 
lic offense?  If  they  do  the  court  erred  in  sustaining  the  motion 
to  quash  the  indictment ;  and  if  they  do  not  constitute  a  public 
offense,  then  it  is  clear  that  the  indictment  was  correctly  quashed. 
It  is  manifest,  from  the  language  used  in  the  indictment,  the  sub- 
stance of  which  we  have  given,  that  it  was  intended  to  charge  the 
appellees  and  the  other  named  defendants,  therein  and  thereby, 
with  the  commission  of  the  misdemeanor  which  is  defined,  and  its 
pnnishment  prescribed,  in  section  4  of  the  misdemeanor  act  of  June 
14,  1852.  That  section  provides  that,  '^  If  three  or  more  persons 
•hall  do  an  act  in  a  violent  and  tumultuous  manner,  they  shall  be 
deemed  guilty  of  a  riot,  and  upon  conviction  thereof,  shall  be  fined 
not  exceeding  five  hundred  dollars  each,  to  which  may  be  added 
imprisonment  in  the  county  jail  for  any  time  not  exceeding  three 
montha"    2  E.  S.  1876,  p.  458. 

The  appellees  have  not  seen  proper  to  furnish  this  court  with  any 
brief  or  argument  in  support  of  the  decision  of  the  Circuit  Court, 
and  we  confess  that  we  are  unable  to  discern  upon  what  grounds 
the  court  held  that  the  indictment  was  insufficient  and  must  be 
quashed.  From  the  character  of  the  instruments,  musical  and 
otherwiae,  mentioned  in  the  indictment,  we  may  reasonably  con- 
clude, we  think,  without  injustice  to  the  appellees  and  their  code- 
fendants,  that,  at  the  time  and  place  named,  they  were  probably 
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engaged  in  giving  a  '^ newly- wedded  pair"  that  kind  of  a  concert 
or  serenade  which  is  usually  called  a  charivari.  Such  a  concert  is 
usually  much  more  entertaining  to  the  performers  than  it  is  to  the 
audience,  and  when  it  is  engaged  in  by  three  or  more  performers, 
with  zeal  and  earnestness,  it  may  often  be  denominated  as  a  riot, 
and  the  performers  therein  may  be  subjected  to  the  punishment 
prescribed  for  such  offense.  Bankus  v.  Siate,  4lnd.  114;  State  v. 
Voshall,  4  id.  589  ;  Thayer  v.  State,  11  id.  287  ;  Kiphart  v.  Stale, 
42  id.  273, 

In  our  opinion,  the  indictment  in  the  case  at  bar  did  state  facts 
sufficient  to  constitute  a  public  offense,  and  therefore  we  think 
that  the  appellees'  motion  to  quash  it  ought  not  to  have  been 
sustained. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and  the  cause 
ia  remanded  with  instructions  to  overrule  their  motion  to  quash  the 
indictment,  and  for  further  proceedings. 

Judgment  reversed^ 


Wright  v.  State. 


(Wind.  1<».) 
Criminal  law — trial — instruction — "  eammon  sense.** 

After  Instmcting  a  jary*  ^^  *  criminal  case,  that  they  are  judges  of  the  law  m 
well  as  the  facts,  it  ia  error  to  instmct  them  that  "  common  sense  "  is  thdr 
best  guide,  without  limiting  its  application  to  the  value  and  weight  of 
evidence. 

/^ONVICTIOX  of  grand  larceny.   The  opinion  states  the  case. 

W.  C.  Glasgow,  for  appellant. 

T.  W.  Woollen,  attoniey-general,  and  L  S.  Drake,  prosecuting 
attorney,  for  the  State.  i 

HibjjlCK,  J.  At  the  February  term,  1879,  of  the  court  below, 
the  appellant^  Walter  L.  Wrigh^  was  indicted  and  tried  for,  and 
oonyicted  of,  grand  larceny. 
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On  the  trial  the  court  gave  to  the  jury  an  elaborate  serieis  of  in* 
etmctions  in  ifriting. 

After  telling  the  jury  that  they  were  the  judges  of  the  law  as 
well  as  of  the  facts  of  the  case,  as  also  of  the  credibility  of  the 
witnesses,  the  weight  of  the  eyidence,  and  of  the  inferences  proper 
to  be  drawn  from  facts  proyen,  and  that  the  defendant  was  pre- 
sumed to  be  innocent  until  proven  guilty,  the  court  proceeded  as 
follows: 

"  6.  The  presumption  of  innocence  continues  until  the  proof  of 
gnilt  IS  made  dear  and  conclusiTe,  leaving  no  other  inference  and 
excluding  all  reasonable  doubt.  A  reasonable  doubt  is  one  suggested 
by  or  arising  out  of  the  proofs  made,  and  [which]  after  a  full  and 
fair  consideration  of  all  the  evidence  pro  and  cofif  remains  in  the 
mind,  causing  some  degree  of  uncertainty  as  to  the  alleged  guilt 
If  the  evidence  adduced  against  the  accused  can  be  explained  on 
any  consistent  and  reasonable  hypothesis,  there  must  be  an 
acquittal. 

^7.  It  is  not  meant  to  be  said,  however,  that  the  proof  of  guilt 
must  be  certain  to  a  mathematical  demonstration.  It  need  be  only 
to  a  moral  certainty.  Such  certainty  as  would  warrant  a  prudent 
and  cautious  man  in  voluntary  and  unhesitating  action  in  a  matter 
of  the  highest  concern  to  himself.  It  is  not  a  reasonable  doubt 
which  may  be  raised  by  conjecturing  something  for  which  there  is 
no  foundation  or  suggestion  in  the  evidence  adduced. 

^8.  As  already  stated  substantially,  the  reasonable  doubt  is  one 
which  is  suggested  by  or  springs  out  of  the  proof  made,  and  [which] 
after  giving  due  weight  to  all  criminating  circnmstances  and  proofs, 
remains  in  the  mind,  suggesting  a  reasonable  possibility  of  innocence. 
What  is  commonly  called  common  sense  is  perhaps  the  juror's  best 
gaide  in  these  particulars.'' 

So  much  of  the  instructions  above  set  out  as  limited  a  reasonable 
doubt  to  something  which  is  suggested  by,  or  arises  from,  or  springs 
ODt  of,  the  evidence  adduced  gave,  what  appears  to  us  to  have  been 
a  too  narrow  definition  of  that  which  is  implied  by  a  reasonable 
doubt  A  reasonable  doubt  mav  arise  from  a  want  of  evidence  as 
to  some  fact  having  a  natural  connection  with  the  cause.  It  has 
reference  to  that  uncertain  condition  of  the  mind  which  may 
remain  after  considering  what  has  not  been  proven  as  well  as  that 
which  has. 

So  much  of  the  last  clause  of  instruction  No.  8  as  told  the  jury 
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that  *^  common  sense  is  perhaps  the  juror's  best  guide  **  in  the  par- 
ticulars  referred  to  was,  we  think,  also  erroneous.  Common  sense 
is  an  important  element  in  the  administration  of  justice,  and  per- 
haps an  indispensable  element  in  its  successful  administration,  but 
to  tell  the  jury  that  it  was  their  '^  best  guide  "  after  having  in- 
formed  them  that  they  were  the  judges  of  the  law  as  well  as  the 
facts,  was  very  nearly,  if  not  quite,  equivalent  to  saying  to  them 
that  '^  common  sense "  was  superior  to  law  in  determining  the 
guilt  or  innocence  of  the  defendant  If  the  court  had  expressly 
limited  its  commendation  of  common  sense  as  a  guide  to  so  much 
of  the  case  as  had  reference  to  the  value  and  weight  of  the  evidence 
only,  we  might  not  have  seen  any  objection  to  that  part  of  the  in- 
etrnction,  but  the  phraseology  used  was,  as  it  seems  to  us,  susceptible 
of  a  much  wider  construction  than  that  See  Denwiore  v.  SHaU, 
'67  Ind.  306;  8.  c,  33  Am.  Rep.  96,  where  similar  instructions  were 
=held  erroneous. 

On  account  of  the  errors  above  indicated,  and  for  other  alleged 
causes,  the  defendant  moved  the  court  for  a  new  trial,  and  for  the 
reasons  given  we  are  of  the  opinion  that  a  new  trial  ought  to  haye 
'been  granted. 

[Omitting  a  minor  matter.] 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new  trisL 

The  clerk  will  give  the  proper  notice  for  the  return  of  the 
prisoner. 

Judgment  reversed. 


Flxtohbr  v.  Piebson. 

(08  Ind.  KL) 
Negotiable  inMrumerU  —  cheek — noitice  of  diefumor — foUkdrawd  o/fkndi, 

Kotice  of  didionor  to  the  drawer  of  a  check  is  anneoeflsary  if  he  liad  no  fandi 
with  the  drawee  at  the  time  of  drawing,  or  withdrew  them  afterward  befon 
presentment,  although  the  presentment  was  not  prompt.* 

ACTION  on  check.    The  opinion  states  the  facts.     The  defend* 
ant  had  judgment  below. 

*  See  Kinyon  ▼.  Stanton  (44  Wis.  479),  28  Am.  Bep.  001«  sad  note.  SOB. 
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y.  B.  Taylor,  F.  Rand,  E.  Taylor,  ff.  M.  TalblU  and  W.  0. 
Whmier,  for  appellants. 

J.  V.  ffadley  and Parker,  for  appellee. 

ScoTTy  J.  Complaint  as  follows:  [Omitting  it]  There  was  a 
demurrer  to  each  of  the  paragraphs  of  the  complaint  for  the  want 
of  facts.  The  demurrer  was  sustained,  exception  reserved  by  the 
plaintiff,  and  final  judgment  rendered  against  the  appellants  for 
costs. 

The  error  complained  of  is  on  the  ruling  of  the  court  in  sustain- 
ing the  demurrer  to  the  complaint. 

The  counsel  for  the  appellee  make  the  point  that  ''  There  is  no 
allegation  that  the  appellee  was  ever  notified  of  the  dishonor  of  the 
check,  and  from  the  facts  stated,  as  a  conclusion  of  law,  the  appel- 
lee Wtts  discharged  from  liability  by  reason  of  the  laches  of  the 
appellants  in  presenting  the  check  for  payment  and  giving  notice 
of  non-payment. 

We  are  of  the  opinion  that  the  point  is  not  well  taken.  Under 
the  allegation  in  the  first  paragraph  of  the  complaint,  the  appellee 
drew  his  check  on  a  bank  to  pay  a  debt ;  he  had,  funds  in  the  bank 
at  the  time,  with  which  to  pay  the  check ;  he  withdrew  the  funds 
before  the  check  was  presented.  Under  this  state  of  facts  the  ap- 
pellee was  not  entitled  to  notice  of  the  dishonor,  for  he  could  in  no 
way  be  injured  for  want  of  notice  of  the  dishonor  of  his  check, 
when  he  had  himself  caused  its  dishonor  by  withdrawing  his  funds 
from  the  bank.  The  court  erred  in  sustaining  the  demurrer  to  the 
first  paragraph  of  the  complaint 

The  second  paragraph  alleged  that  the  appellee  had  no  funds  in 
the  bank  when  he  drew  the  check.  In  such  a  case  we  think  no 
notice  of  dishonor  of  the  check  was  necessary. 

The  appellee  insists  that  he  is  discharged  for  the  reason  that  the 
check  was  not  presented  in  a  reasonable  time.  We  are  unable  to 
see  any  force  in  this  objection  to  the  complaint  If  one  may  draw 
a  check  on  a  bank  and  pay  a  debt,  having  no  funds  in  the  bank 
with  which  to  pay  the  check,  or  having  funds  at  the  time,  with- 
draw the  funds  before  the  check  be  presented  for  payment,  and 
then  avoid  his  liability  for  want  of  notice  of  the  non-payment  of 
the  cheek  when  presented,  or  because  the  holder  had  not  been 
prompt  in  presenting  the  same  for  payment,  the  law  is  inadequate  to 
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the  enforcemAit  of  justice  in  such  a  case.  Such  a  rale  wonld  lead 
to  great  wrong,  and  in  many  instances  protect  the  dishonest  The 
court  erred  in  sustaining  the  demurrer  to  the  second  paragraph  of 
the  complaint 

The  judgment  is  reversed,  at  the  costs  of  the  appellee ;  cause  re- 
manded, with  instructions  to  overrule  the  demurrers  to  the  first 
and  second  paragraphs  of  the  complaint,  and  for  further  proceed- 
ings  in  accordance  with  this  opinion. 

Jiev$r9ed  and  remmubtL 


Dakbxthoffer  v.  Statk. 

(ee  ind.  see.) 

BchooU — right  i^  Uacher  to  chattiae  pupU, 

The  tMusher  of  a  public  school  has  the  right  modeimtel/  to  ehaatiae  a  pupil  fcr 
ref afling  to  render  an  excuse  for  absence  from  school  without  leave. 

CONVICTION  of  assault  and  battery.    The  opinion  states  the 
case. 

O.  Durbin,  for  appellant 

T.  W.  WooUm,  attorney-general,  and  W.  Q.  Holland^  proseent* 
ing  attorney,  for  the  State. 

HowK,  0.  J.  This  was  a  prosecution  against  the  appellant  Aloji 
Danenhoffer,  for  an  assault  and  battery  alleged  to  have  been  cam- 
mitted  by  him  on  one  Henry  Roell. 

The  prosecution  was  commenced  before  a  justice  of  the  peace  ef 
Bipley  county,  Indiana,  upon  the  afiSdavit  of  one  Henry  Clark, 
wherein  it  was  charged,  in  substance,  that  the  appellant  on  the 
13th  day  of  November,  1879,  at  said  Bipley  county,  ^did,  in  a 
rude,  insolent  and  angry  manner,  unlawfully  touch  one  Henrf 
Boell,  contrary/'  etc. 

The  appellant  waived  an  arraignment  and  entered  a  plea  of  not 
guilty  to  the  charge  contained  in  said  affidavit,  before  the  juatioe; 
and  the  cause  was  there  tried  by  a  jury,  resulting  in  a  verdict  find> 
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ing  the  appellant  guiltj  as  charged,  and  assessing  his  fine  in  the 
«am  of  thirteen  dollars,  apon  which  verdict  jndgment  was  rendered 
by  the  justice.  From  this  judgment  an  appeal  was  daly  taken  to 
the  Ripley  Circuit  Court,  by  the  defendant  below. 

Upon  this  appeal  the  cause  was  again  tried  by  a  jury,  in  the  Cir- 
eiiit  Court,  and  a  verdict  was  returned  finding  the  appellant  guiltj 
S8  charged  in  said  affidavit,  and  assessing  his  fine  in  the  sum  of 
ten  dollars.  His  motion  for  a  new  trial  having  been  overruled  and 
his  exception  entered  to  this  ruling,  the  court  rendered  judgment 
on  the  verdict 

In  this  court  the  only  error  assigned  by  the  appellant  is  the  de* 
cision  of  the  Circuit  Court  in  overruling  his  motion  for  a  new  triaL 
In  this  motion  the  following  causes  were  assigned  for  such  new 
trial: 

1.  The  verdict  was  contrary  to  the  evidenoe. 

2.  The  verdict  was  contrary  to  law. 

3.  The  court  erred  on  the  trial,  in  the  admission  of  illegal  evi- 
dence, in  permitting  Henry  Roell  and  other  witnesses  to  testify 
that  the  injured  party  and  two  other  boys  had  been  absent  from 
A^hool  on  Tuesday,  the  11th  day  of  November,  1879,  attending  the 
fanend  of  Clark's  child,  and  had  acted  as  pall-bearers  at  the 
fnneraL 

4.  The  court  erred  in  refusing  to  permit  the  appellant  to  testify 
on  the  trial,  in  answer  to  a  question  propounded  to  him,  whether 
he  thought  it  was  wrong  for  the  children  to  have  attended  the 
fanend  of  a  Protestant  child,  thereby  excluding  from  the  jury  evi- 
dence of  a  material  fact. 

5.  Error  of  the  court  in  refusing  to  give  the  jury  the  instruc- 
tions asked  by  the  appellant ;  and, 

6.  Error  of  the  court  in  giving  the  jury  instructions  numbered 
from  1  to  10,  both  inclusive,  each  and  all  of  which  were  duly  ex- 
cepted to  by  the  appellant. 

Before  considering  any  of  the  questions  presented  and  discussed 
by  the  appellant's  counsel,  in  his  brief  of  this  cause  in  this  court, 
we  deem  it  necessary  that  we  should  give  a  summary,  at  least,  of 
the  uncontradicted  facts  of  the  case,  as  we  gather  the  same  from 
the  record.  The  appellant  was  a  Catholic  priest,  residing  at  Mor- 
ris, in  Decatur  county,  Indiana,  and  at  that  place  he  had  under  his 
control  a  Catholic  school,  of  which  he  was  superintendent,  and 
Sister  Bemardini  was  a  teacher.  Among  the  pupils  of  this  school 
Vol.  XXXV—  28 
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were  Henry  Boell,  aged  eleyen  yenrs,  Bernard  Shuck,  aged  eleven 
years,  and  John  Tekulve,  aged  eleven  years.  On  the  11th  day  of 
November,  1879,  theae  three  boys  were  absent  from  the  school, 
without  the  leare  or  permission  of  the  teacher  or  of  the  superin- 
tendent of  the  school,  and  were  in  attendance  as  pall-bearers  at  the 
funeral  of  a  child  of  the  Henry  Clark  who  filed  the  affidavit  upon 
which  the  prosecution  against  the  appellant  in  this  case  was  pre- 
dicated. In  some  manner,  the.  child,  Henry  Boell,  and  his  father, 
Henry  Boell,  Sr.,  and  the  child,  Bernard  Shuck,  and  his  grand- 
father,  B.  H.  Westrick,  had,  or  claim  to  have,  received  information 
that  the  two  boys  were  to  be  punished  for  their  non-attendance  at 
school  on  the  day  last  named,  by  the  appellant,  as  the  superintendent 
of  :the  school,,  not  because  they  were  absent  from  school  without 
the  leave  of  the  teacher  or  superintendent  entirely,  but  in  part,  at 
least,  because  they  had  absented  themselves  from  school  for  the 
purpose  of  attending  the  funeral  of  the  child  of  a  Protestant.  Act- 
ing upon  this  information,  or  possibly  assumption,  the  said  Heniy 
Boell,  Sr.,  and  B.  H.  Westrick,  on  the  13th  day  of  November,  1879, 
called  upon  the  appellant  and  informed  him  that  the  boys  had  been 
absent  from  school,  and  had  attended  the  funeral  of  the  child,  on 
the  day  previous,  with  their  consent  and  permission;  that  they 
had  been  informed  that  the  boys  were  to  be  whipped  for  attending 
the  funeral,  and  they  thought  that  thiey  should  be  punished  rather 
than  the.  boys,  on  that  account;  and  the  appellant  then  said  to  them 
that  the  boys  should  not  be  punished  for  attending  the  funeral 

When  the  boys  went  to  school  on  the  12th  day  of  November, 
1879,  they  were  required  by  the  teacher  in  charge.  Sister  Bemardini, 
to  give  an  excuse  for  their  absence  from  school  without  leave  on 
the  preceding  day,  but  they  would  not  give  any  excuse.  She  then 
gave  the  boys  a  note  and  directed  them  to  take  it  to  the  appellant, 
at  his  house,  about  fifty  steps  from  the  school-house;  but  as  soon 
as  they  were  outside  of  the  school-house,  they  ran  home  and  never 
delivered  the  note  to  the  appellant  On  the  next  day,  the  13th  day 
of  November,  1879,  the  appellant  entered  the  school-room  and 
whipped  the  boys,  as  he  declared  at  the  time,  not  for  going  to  the 
funeral,  but  for  their  disobedience  of  the  order  of  the  teacher  m 
charge,  requiring  them  to  take  and  deliver  her  note  to  the  appel- 
lant It  was  this  whipping  of  the  boy,  Henry  Boell,  by  the  appel- 
lant, as  the  superintendent  of  the  school,  of  which  the  boy  was  one 
of  the  pupils,  which  constituted  the  alleged  assault  and  battery,  for 
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which  the  appellaDt  was  prosecuted  and  conyicted  in  this  case* 
There  is  no  evidence  in  the  record,  as  we  read  it,  which  tends  to* 
show  that  the  boy,  Henry  Soell,  was  whipped  by  the  appellant  for 
auy  other  cause  or  reason  than  his  stubbornness  in  refusing  to  ren- 
der to  the  teacher  in  charge  an  excuse  for  his  absence  from  school 
withont  her  leave,  and  his  disobedience  to  her  reasonable  command, 
that  he  should  take  the  note  she  gave  him  to  the  appellant,  as  the 
superintendent  of  the  school.  Nor  do  we  think  that  the  evidence 
tends  to  show  that  the  boy  was  whipped  by  the  appellant  in  anger 
or  with  much  severity. 

It  seems  to  us  that  the  evidence  in  this  case  was  not  sufficient  to 
sDstain  the  verdict  of  the  jury,  and  tUat  for  this  reason,  a  hew  trial 
ought  to  hare  been  granted.  The  appellant  was  the  superintend- 
ent of  the  school;  he  employed  the  teachers,  and  both  teachers  and 
pupOs  were  under  his  charge.  Sometimes  he  heard  the  scholars- 
fBcite  their  lessons ;  and  generally,  when  the  pupils  of  the  schools 
were  disobedient,  rude  or  stubborn,  they  wei'e  sent  to  him  for  cor- 
rection. It  is  manifest,  that  the  father  of  the  boy,  Henry  Roell,. 
well  understood  the  appeUaut''^  relation  to  and  superintendency  of 
the  school ;  for  he  went  to  see  the  appellant,  and  not  Sister  Ber- 
nardini,  in  regard  to  the  whipping  it  was  rumored  that  the  boy  was 
to  receive  for  absenting  himself  from  school  withont  leave. 

We  think  therefore  that  the  fact  is  apparent  from  the  record  of 
this  cause,  that  the  appellant,  with  the;  knowledge  of  the  father  of 
the  boy,  Henry  Roell,  stood  in  loco  parentis  to  the  boy  during  his 
attendance  at  and  in  the  school  of  which  the  appellant  was  the 
raperint^ndent  in  charge.  In  such  a  case,  the  law  is  well  settled, 
as  ii  seems  to  us,  that  the  teacher  has  the  right  to  exact  from  his 
pupils  obedience  to  his  lawful  and  reasonable  commands,  and  to 
punish  disobedience  witli  ^^  kindness,  prudence  and  propriety." 
Cooper  V.  McJunhin,  4  Ind.  290.  In  the  recent  case  of  State  v. 
Burton^  45  Wis.  150 ;  s.  c,  30  Am.  Sep.  706,  it  was  well  said : 
**  In  the  school,  as  in  the  family,  there  exist  on  the  part  of  the  pu- 
pils the  obligations  of  obedience  to  lawful  commands,  subordina- 
tion, civil  deportment,  respect  for  the  rights  of  other  pupils  and 
fidelity  to  duty.  These  obligations  are  inherent  in  any  proper 
Bchool  system,  and  constitute,  so  to  speak,  the  common  law  of  the 
flchool.  Every  pupil  is  presumed  to  know  this  law,  and  is  subject 
to  it,  whether  it  has  or  has  not  been  re-enacted  by  the  district 
board  in  the  form  of  written  rules  and  regulations." 
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It  IB  unneoessftry  for  as  to  parsue  this  question  farther,  or  to  ex- 
.amine  the  other  causes  assigned  by  the  appellant  for  a  new  ihaL 
The  boy,  Henry  Boell,  was  disobedient  to  the  reasonable  oommandi 
of  the  teacher  in  charge  of  the  school,  of  which  he  was  a  pupil, 
and  be  was  insubordinate,  in  that  he  ran  home  when  he  was  sent 
out  of  the  school  for  another  purpose.  He  deserved  punishment, 
and  the  appellant  had  the  right,  under  the  law,  to  administer  it; 
.and  we  do  not  think  that  the  eridence  shows  that  the  boy  wai 
whipped  by  the  appellant  with  that  unreasonable  severity  whidi 
uroald  or  ought  to  subject  him  to  punishment  for  an  assault  snd 
battery. 

The  judgment  is  reversed,  and  the  cause  is  remanded  with  in* 
4stmctions  to  sustain  the  motion  for  a  new  trial,  and  for  fortto 
proceedings  not  inconsistent  with  this  opinion. 

Reversed  and  renumdei 


Bbksok  y.  Aoahs. 

(Wind.  868w) 

Negcadtie  insirumerU'^aelian  on — token  moff  be  eommeneed, 

"No  action  can  be  maintained  on  a  negotiable  promiaaoxy  note  until  the  lapM 

of  the  fall  third  da/  of  grace.* 

ACTION  on  a  promissory  note.    The  opinion  states  the 
The  plaintiff  had  judgment  below. 

D.  V.  Bums  and  0.  S.  Denny,  for  appellants 

C.  F.  Hunt,  for  appellees. 

BiDDLB,  J.  Complaint  by  appellees,  against  the  appellant,  in 
two  paragraphs,  filed  on  the  26th  day  of  January,  1877.  No  ques* 
tion  arises  upon  the  first  paragraph ;  we  do  not  therefore  state  it 

The  second  paragraph  counts  upon  a  promissory  note,  made  by 
appellant  to  the  appellees,  for  one  hundred  dollars,  dated  Novem* 

ber  24th,  1876,  payable  sixty  days  after  date  at  the  office  of  the 

— * 

*To  same  effect,  Etita  ▼.  Tower  (lOB  KasB.  eS),  8  Am.  Rep.  4ae. 
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''Indiana  Banking  Company/'  Indianapolis,  with  ten  per  cent 
interest  after  matarity,  waiving  presentment,  protest  and  notioe^ 
etc. 

The  suit  was  commenced  on  the  26th  day  of  January,  1877. 

Demarrer  for  want  of  facts  overraled.  Answer  by  a  third  pan^ 
graph,  as  follows : 

That  said  note  was  payable  in  a  bank  in  the  State  of  Indiana,, 
and  that,  by  its  terms,  and  the  law  governing  sach  notes,  it  waft 
not  payable  until  the  sixty-third  day  after  the  date  thereof,  to  wit,, 
on  the  26th  day  of  January,  1877,  and  that  this  action  was  com- 
menced on  said  26th  day  of  January,  1877,  and  before  any  demand  of 
payment  or  protest  of  said  note  was  made,  and  was  therefore- 
brought  before  said  note  became  due  and  payable,  etc. 

A  demurrer  for  the  want  of  facts  was  sustained  to  this  paragraph 
of  answer. 

There  are  other  pleadings  in  the  case,  upon  which  issues  of  fact 
were  joined  and  a  trial  had,  resulting  in  a  finding  and  judgment 
in  &vor  of  the  appellees. 

Overruling  the  demurrer  to  the  complaint,  and  sustaining  the- 
demurrer  to  the  answer,  present  the  same  legal  question,  namely : 

1.  Can  an  action  be  commenced  on  a  promissory  note  governed 
by  the  law  merchant,  on  the  third  day  of  grace  ? 

The  same  question  is  also  presented  by  the  evidence  in  the  bill 
of  exceptions ;  it  is,  indeed,  the  sole  question  in  the  case. 

A  day  is  the  unit  of  time.  It  commences  at  12  o'clock  p.  k.  and 
ends  at  12  o'clock  p.  H.,  running  from  midnight  to  midnight.  In 
the  division  of  time  throughout  the  world,  we  believe  this  is  re- 
garded as  the  civil  day.  When  the  word  "  day"  is  used  in  a  stat- 
ute or  in  a  contract,  it  means  the  twenty-four  hours,  and  not  merely 
the  day  as  popularly  understood,  from  sunrise  to  sunset,  or  during 
the  time  the  light  of  the  sun  is  visible.  The  fractions  of  a  day  in 
statutes,  or  legal  proceedings,  or  in  contracts,  are  not  generally  con- 
sidered; but  when  the  rights  of  parties  depend  upon  the  precedence 
of  time  in  the  same  day,  or  upon  a  given  hour  or  fraction  of  a  day, 
it  may  be  alleged  or  proved,  as  any  other  fact.  2  BL  Com.  141 ; 
Sadler  v.  Leigh,  4  Campb.  195  ;  Thomas  v.  Desanges,  2  B.  &  Aid. 
586;  Brainard  v.  BushneU,  11  Oonn.  16 ;  Einton  v.  Locker  5  Hill, 
437;  Bout.  Diet,  tit.  Day.  But  unless  the  meaning  of  the  word- 
is  in  some  way  restricted,  it  will  be  held  to  include  the  twenty-four 
hoars. 
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By  section  787  of  the  Code>  in  all  legal  proceedings  touching  the 
^idministration  of  justice  in  coorts,  it  is  enacted  that  **  The  time 
within  which  an  act  is  to  be  done»  as  herein  proyided,  shall  be 
•computed  by  excluding  the  first  day  and  including  the  last^"  It  is 
also  enacted,  that 

**•  On  ail  bills  of  exchange,  payable  within  this  State,  whether 
^ght  or  time  bills,  three  days'  grace  shall  be  allowed."  Under  these 
statutes  it  has  been  held  that  the  day  includes  twenty-four  hours. 
In  computing  the  time  on  promissory  notes  negotiable  and  payable 
«t  a  bank  in  this  State,  the  day  upon  which  the  note  is  made  is 
-excluded,  and  the  third  day  of  grace  included.  FUher  v.  Siak 
Bank,  7  Blackf.  610.  This,  we  believe,  is  the  uniform  rule  of 
•computing  time  on  a  bill  of  exchange. 

By  the  common  law  the  maker  of  a  promissory  note  has  all  the 
day  on  which  it  becomes  due  within  which  to  pay  it  Our  statutes 
have  made  no  change  between  an  ordinary  note  and  a  promissory 
note  negotiable  and  payable  at  a  bank,  except  to  put  it  upon  the 
footing  of  a  bill  of  exchange,  and  give  it  three  days'  grace.  Such 
tt  note  is  due  on  the  third  day  after  it  matures,  according  to  the 
terms  expressed  on  its  face,  the  same  as  an  ordinary  promissory 
note,  not  negotiable  and  payable  at  a  bank,  is  due  on  the  day 
•expressed  on  its  face.  We  can  see  no  intrinsic  reason  why  a  bill 
of  exchange  —  and  the  note  we  are  considering  is  an  inland  bill  of 
•exchange  —  should  mature  at  an  earlier  hour,  on  the  third  day  of 
grace,  than  an  ordinary  promissory  note  matures  on  the  day  it  falls 
•due,  according  to  its  terms.  Our  decisions  uniformly  hold  that 
the  word  '^day  "  in  a  statute,  and  when  used  in  a  contract,  means 
the  entire  twenty-four  hours ;  and  that  the  obligor,  when  the  con- 
tract is  limited  in  time,  has  all  of  the  last  day  within  which  to 
perform  his  obligation ;  and  we  should  think  it  unwise  to  make 
bills  of  exchange,  or  promissory  notes  negotiable  and  payable  at  a 
bank,  an  exception  to  the  uniformity  of  the  rule.  We  are  aware 
that  some  of  the  text-books  and  decisions  of  other  States  make  an 
•exception  to  this  rule  in  favor  of  bills  of  exchange,  holding  that  at 
the  close  of  the  usual  busiaess  hours  on  the  last  day  of  grace,  after 
the  liability  has  become  fixed,  the  right  of  action  has  matured,  and 
suit  may  be  commenced  on  the  bill  at  once ;  but  such  a  rule  woaM 
-often  lead  to  the  necessity  of  averring  and  proving  the  fractional 
parts  of  a  day,  thus  making  the  rights  of  the  parties  to  a  bill  of 
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exchange  less  certain,  and  rendering  judicial  procedare  less  uniform 
and  secure. 

For  these  reasons,  wo  hold  that  the  right  of  action  on  a  bill  of 
exchange,  or  on  a  promissory  note  negotiable  and  payable  at  a  bank 
in  this  State,  is  not  mature  until  after  the  close  of  the  last  day  of 
grace.  As  this  is  a  case  of  first  impression  in  this  State,  we  have 
no  decisions  of  our  own  in  point,  but  the  following  authorities 
tend  uniformly  to  such  a  conclusion.  Haihaway  y.  Hathaway^ 
2  Ind.  513;  Bailey  r.  Richetta,  4  id.  488;  Adatns  y.  Dale,  29  id.  273; 
Xirlqpairiek  y.  Alexander,  44  id.  595;  Ahel  y.  Alexander,  45  id.  523; 
Kirhpairich  y.  Alexander,  60  id.  95;  Helphenetine  y.  Tincennee 
Nai.  Bank,  65  id.  582;  8.  c,  32  Anu  Bep.  86. 

The  judgment  is  reyersed,  at  the  costs  of  the  appellee.  The  cause 
is  renuinded,  with  instructions  to  oyerrule  the  demurrer  to  the  third 
paragnph  of  answer,  and  for  further  proceedings. 

Judgment  reversed. 


Statjb  ex  rbl.  Tibkak  t.  Oitt  of  Ikdiakapolis. 

(60  Ind.  875.) 
ConeHtuHcnal  law  —  taauUion  —  exejnption  of  foidoua  and  maida  from. 

k  itaiate  exempUni^  from  taxation  property  to  the  amoant  of  $500  of  widows 
and  nuuds,  or  any  female  minor  whose  father  is  dead,  and  whose  exempt 
property  does  not  exceed  $1,000,  is  onoonstitntional  becaase  aneqoal,  and 
not  for  "  charitable  purposes." 

PROCEEDING  for  mandamus.    The  opinion  states  the  casa 
The  defendant  had  judgment  below. 

H,  Dailey  and  W.  N.  Pickerill,  for  appellants. 
/.  A.  Henry ^  for  appellee. 

BiODLE,  J.  Affidayit  and  motion  for  a  writ  of  mandate  against 
the  city  of  Indianapolis,  to  compel  the  city  to  refund  certain  taxes 
alleged  to  have  been  wrongfully  collected  from  the  relators.  The 
affidayit  states  that  Maria  L.  Tieman  is  the  widow  of  Henry  F.  G. 
Tiemany  deceased;  that  Maria  H.  Tieman  and  Catharine  S.  Tieman 
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are  the  sole  heirs  and  tinmarried  daughters  of  Ilenry  F.  C.  Tieman; 
that,  at  the  death  of  said  husband  and  father,  certain  real  estate 
descended  to  the  relators,  one-third  to  Maria  L.  Tieman  as  widow, 
and  one- third  to  each  of  the  said  heirs,  being  unmarried  daugh- 
ters ;  that  for  the  years  1874, 1876, 1876,  and  1877,  they  paid  cer- 
tain taxes  to  the  said  city  of  Indianapolis,  which  said  city  bad 
assessed  against  said  real  estate,  amounting  to  $57.62,  which  they 
allege  was  wrongfully  collected,  and  that  they  haye  no  other  prop- 
erty. Prayer  that  a  writ  of  mandate  may  issue  in  the  altemati^ 
against  the  city,  commanding  said  city  to  refund  the  said  tax  ta 
the  relators,  or  show  caiise  against  the  motion. 

The  writ  is  moved  for  under  section  7  of  the  act  of  December  21, 
1872,  Acts  1872,  p.  67,  which  enacts  that  «  The  following  property 
shall  be  exempt  from  taxation : 

^^ Eighth.  The  property  to  the  amount  of  $500,  of  a  widower  un- 
married female,  or  of  any  female  minor  whose  father  is  deceased,  if 
her  whole  estate  real  and  personal  not  otherwise  exempted  from 
taxation  does  not  exceed  in  yalue  the  sum  of  $1,000/' 

An  alternate  writ  of  mandate  was  issued,  upon  the  return  of 
which  the  city  demurred  to  the  writ  and  affidavit  for  the  want  of 
fiEu^ts.     The  demurrer  was  sustained.     Judgment  for  the  city. 

On  appeal  to  the  General  Term,  the  judgment  was  affirmed.  Ap- 
peal to  this  court. 

The  appellants  insist  that  the  facts  averred  in  the  affidavit  brings 
the  case  within  the  clause  cited,  and  that  the  writ  of  mandate  is  the 
proper  i-emedy.  We  do  not  now  nicely  examine  these  questiona, 
as  there  is  a  question  underlying  the  controversy  which  must  first 
be  settled. 

Had  the  general  assembly  of  the  State  of  Indiana  the  constita- 
tional  power  to  enact  the  eighth  clause  of  section  7  as  above  quoted? 

The  Constitution  declares,  that  ''The  general  assembly  shall 
provide  by  law  for  a  uniform  and  equal  rate  of  assessment  and  taxa- 
tion; and  shall  prescribe  such  regulations  as  shall  secure  a  jnst  val- 
uation for  taxation  of  all  property,  both  real  and  personal,  except- 
ing such  only  for  municipal,  educational,  literary,  scientific, 
religious,  or  charitable  purposes,  as  may  be  specially  exempted  bj 
law."    Art  10,  §1. 

If  the  exemption  from  taxation  claimed  in  this  case  can  be  up- 
held, it  must  be  under  the  head  of  "  charitable  purposes."  A 
charity,  or  charitable  use,  or  charitable  purpose,  means,  in  law,  a 
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pohKo  ebarity,  use  or  purpose,  which  affects  tho  public  alike, 
oQt  rrference  to  an  individual,  class,  or  any  particular  domestic 
relitioiL    A  priTate  charity,  dispensed  by  an  individual,  out  ol  bis 
own  meaas,  the  law  will  not  restrain;  but  a  private  charity,  dispensed 
by  the  State,  at  the  expense  of  her  citiaens,  cannot  be  upheld.    It 
most  be  public,  benefiting  all  alike,  without  reference  to  indiviA* 
uls  or  classes  as  such.    It  is  the  character  of  the  property,  its  use 
or  pnipose,  and  not  the  character  or  class  of  its  owner,  that  may 
exempt  it  from  taxation.     Among  the  examplea  which  may  be 
given  of  property  used  for  *' charitable  purposes,^'  under  the  Oonsti* 
tution,  may  be  mentioned  the  Asylum  for  the  Blind,  the  Instito^- 
tion  for  the  Deaf  and  Dumb,  the  Hospital  for  the  Insane,  asylums 
for  the  poor^  and  various  minor  institutions^  which  inure  t<»  the 
benefit  of  the  public,  to  all,  not  to  particular  individuals  or  to 
classes  of  indiridnals.    To  tax  the  property  belonging  to  these 
great  leading  institutions  would,  for  instance,  be  the  same  as  if  the 
State  taxed  herself — figuratively  speaking,  paying  oat  her  revenut 
with  one  hand  and  taking  it  in  with  the  other.    The  property^ 
therefore,  used  for  such  purposes,  may  be,  by  law,  exempted  from 
taxation.    But,  in  the  case  before  us,  the  legislature  proposes  to 
exempt  certain  property  from  taxation,  not  on  account  of  the  use 
or  purpose  to  which  the  property  is  devoted^  but  because  the  owner 
of  the  property  belongs  to  a  particular  class  of  persons^  distinguished 
bv  sex  and  domestio  relation,  namely,  a  widow,  ap  unmarried 
female,  or  a  female  minor  whose  father  is  deceased.    It  is  not  con* 
tended  that  the  property  they  owned  is  used  for  a  **  charitable  pur* 
pose,"  but  is  owned  and  enjoyed  privately.    The  public  have  no 
interest  in  it  whatever,  except  that  general  interest  which  it  has 
in  the  rights  of  all  its  citizens.     The  Constitution  contemplates  the 
character  and  purpose  of  the  property  that  may  be  exempted  from 
taxation;  not  the  character  and  purpose  of  the  owner  of  the  projH 
ertj.     If  the  legislature  can  exempt  the  property  of  widows,  un- 
married females,  and  female  minors  without  fathers,  from  taxation^ 
tbey  can  also  exempt  the  property  of  widowers,  unmarried  males^ 
and  male  minors  who  have  no  father.    By  the  same  principle,  we 
do  not  see  why  they  might  not  exempt  the  property  of  students^ 
apprentioeSy  milliners,  mantua-makers,  or  any  other  worthy  indi- 
vidnals  or  classes,  which  might  be  supposed  l^ss  able  to  bear  their 
pfopoftionate  burdens  necessary  to  the  State's  existence,  than  the 
mere  stalwart  and  wealthy.    It  is  the  use  of  the  property  for  the 
Vol.  XXX7— 29 


226  ;  ;     :  INDIANA. 


State  ex  rel.  Tiemiui  y.  Citj  of  Indianapolia^ 


publio  benefit  which ' will. sathorize  its  exemption  from  taxation  bj 
Ikw^i   To  exempt  by  law  priyate  property^  owned  biy  a  private  per- 
son and  used  for  a  private. purpofie^  on  a^ooount  of  the  seizor  domestic 
relation  of  the  owner,  is  a  nolation  of  the;  oonstitirtional  principto^ 
that  taxation  shall  be  nniforin  and'  eqnal  on  all  property^  both  rod 
tfnd  personaL     The  common  bnrden  of  :taxation  shonld  be  regulated 
-by  a  fixed  general  rule^  apportioned  and  sustained  by  a  uniform 
ratio  of  equality.    Exemption  from  taxiation  shoutd  be  based  only 
oh  a  well-grounded  public  policy,  by  which  all  share  in.the  benefitei 
Ift  ;si)eaking  of  inyidious  exemption.  Judge  Goolbt  says:  ''It  is 
difficult  to  conceive  of  an  exemption  law:  which  selects  single  indi- 
tiiddals  or<  corporation^,  or  single  articles  bt  property,  and  taking 
ihemiout  of  the. citos.to  which  they  belong,  makeas  them  the  sub- 
j^t  «f  dapricio'ufr  legislative  jFavor.    Siich  favoritism  cottld  make  no 
piBten«e  to.  equality ;  it.  wpuld  lack  the  semblaincd  (^  legitimate  tax 
l^Uation/'    <7oa)^,on  Taxation,  153.     Upon  the  same  principle, 
laxtra  burdenscannot  ]be  laid  upon  individuiils  of  classes,  by  taxing 
^eir,  property  abov6:the  uniform  rate,  as  againist  foreigners,  diffev- 
«mt:nlceB.or  color. •  ^  j^'  law  discriminating  ^against  die  Chinese,  in 
ikzatioA»  has  beeti  4.^1<^d  /^^constitutional  by  thexso'urts  of  Cab- 
iomiL     Lin*8insfY.  TFa^Uicm,  20  Cal.'534. 
^  wWe  hlive  found  nd  ,ease  in  point  with  the  one  before  u&    Ve 
%htek  .t.here  a];einone  ^wherein  the  favor  of  exemption  from  taxation 
%f^propertyrwaaev6r  granted  to  an  individual  on  account  of  sex  or 
-domestic  relatioA ;  but  the  following  text-books  discuss  the  qucsBtion 
exl\^ubtively,  affd;thd  following  authorities  apply  mi:  maintain  the 
constitutional  principle  with  great  uniformity :  Bony.  Dicty  tit. 
jSharitable  Fses;  Abb;  Diet,  tit,   Qharitable  Uses;  Banoughs' 
Taxation,  132,::136  jHiUiard,  Taxation,  71,  106 ;  Cooley,  Taxation, 
124-174  i  Manna  y.  Board  of  Com'rsxf'AlUn  Co.f  8  Blackf.  352; 
Qrr  y.  Bak&r,  A  Ind.  96 ;  Common  Oouncii  of  IndiOfkqfolis  v.  M> 
Lean,  8  id.  328 ; '  d^ff  of  Lafayette  v.  Jennerg^  10  id.  70  ;  Citf  ej 
Madison  v.  Mtchy-lS  id.  33  ;  Lima  Township  v.  Jenics,  20  id.  301 ; 
J¥u$teea  of  Methodist  ^Episcopal  Church  v.  EUis^  38  id.  3  ;^  O'JVmI 
T.  Virginia  and  Maryland  Bridge  Company^  18  Md.  1 ;  Staie^  dc^ 
r.  Parker,  3  Vrpom^  426;  DuracVe  Appeal,  62  Penn.  St.  491; 
JSaughiery.  Commonwealth,  13  Oratt  767;  Fletcher,  v.  Oliver ^  25 
Ark.  289;  FranJcKn  Ins.  Co.  v.  State,  5  W.  Va.349;    O'Kane  v. 
2>w<,  25  111.  557 ;  Franklin  v.  Armfield,  2  Sneed,  305. 
lUpon  principle,  and  according  to  the  authorities,  it  is  our  plain 
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datj  to  hold  that  the  8th  clanse  of  sectioa  7  of  the  act  of  December 
2lBty  1875^  ^to  provide  for  a  uniform  assessment  of  property,  and 
for  the  collection  and  return  of  taxes  thereon/'  is  anconstitutional 
and  Yoid. 

Having  thus  decided  the  main  question  in  the  case,  the  other 
questions  have  become  immaterial. 

The  judgment  is  affirmed,  at  the  costs  of  the  relators. 

Peiiiion/ar  a  rehearing  overruled. 


HiLBOT  T.    QUINK. 
(eBInd.4(NI.) 

Ouaran^ — tehen  notice  of  acceptance  And  dtfaiuU  reqtMU. 

1b  cms  of  a  oollatend  gaanntj  of  a  debt  to  be  created,  of  an  amoant  iineer* 
tain,  Tariable  and  onaaeertainable  at  the  time,  the  guarantor  is  not  IlaUe 
witboat  notice  of  acceptance  within  a  reaoonable  time,  nor  without  notice  of 
the  principal's  defknlt. 

A  CTION  on  a  guaranty.     The  opinion  states  the  facta.    The 
J\    plaintiffs  had  judgment  below. 

/•  Applegaie,  for  appellant 

D.  P.  Baldtainy  for  appellees. 

BiDDLE,  J.  The  amended  complaint  of  the  appellees^  against 
the  appellant,  states  the  following  facts : 

Thai  the  plaintiffs  were  partners  in  business,  under  the  name 
and  style  of  Quinn  &  Klinger,  and  were  dealers  in  tobacco  and 
ctgars.  Having  doubts  as  to  the  solyencj  of  Cornelius  Conover, 
who  liyed  in  Indiana,  the  said  plaintiffs  being  residents  of  Ohio, 
and  Gonoyer  having  applied  to  them  for  a  sale  of  goods,  they  re- 
fused to  make  him  any  adyance  without  a  guaranty ;  whereupon 
the  defendant  made  and  delivered  to  the  plaintiff  his  writing, 
as  follows : 

«*  Dblphi,  Ind.,  Jan.  14,  '74. 
^  OxHTa< — ^Allow  me  to  say  to  you,  that  any  cigars  that  0.  Oon- 
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oTer,  of  Logansporty  Ind.,  may  order  from  you  for  the  next  lix 
monthdy  if  be  fails  to  pay  you  for  them,  I  will  stand  responsibk  lo 
yoa  for  them* 

**  Yours  very  respectfully, 

''Sam'l  L.  Miutoi. 
<«To  Quian  &  Elinger,  Eaton,  Ohio.'' 

Which  writing  the  plaintiffs  reoeiTed,  and  upon  the  faith  thereof, 
and  within  the  six  months  next  succeeding  January  I4th,  1874, 
upon  Oonover's  order,  sold  and  delivered  to  him  one  thousand  dol- 
lars' worth  of  cigars ;  that  Conover  failed  to  pay  for  the  cigars,  bat 
became  in  default  to  the  plaintiff  in  said  sum  of  one  thousand  dol* 
lars ;  that  July  7th,  1874,  plaintiffs  notified  the  defendant  of  said 
default ;  that  plaintiff  sued  Conover  in  the  Cass  Circuit  Court,  and 
April  30th,  1875,  recovered  judgment  against  him  for  eight  ban- 
dred  and  seventy-five  dollars,  and  costs  taxed  at  twenty-five  dollars, 
upon  which  execution  was  issued  and  returned  wholly  unsatisfied, 
and  no  part  of  the  debt  has  ever  been  paid.     Prayer  for  judgment 

The  complaint  seems  to  have  been  hastily  drawn,  and  is  not  com- 
plete  in  all  its  averments ;  yet,  if  the  notice  given  by  the  plaintifls 
to  the  defendant,  of  Conover's  default  in  making  payment  as 
averred,  is  sufficient,  we  think  in  other  respects  the  complaint  can 
be  held  good. 

A  demurrer  for  want  of  facts  was  overruled  to  the  amended  com- 
plaint  The  second,  third  and  fourth  paragraphs  of  answer,  to 
which  separate  demurrers  for  the  want  of  facts  were  sustained,  also 
present  the  question  as  to  the  sufficiency  of  the  notice  to  the  de* 
fendant  of  Conover^s  default  Issues  of  fact  were  joined  on  several 
other  paragraphs  of  answer,  and  a  trial  had  by  the  court,  resulting 
in  a  special  finding  and  conclusions  of  law,  in  favor  of  the  appel- 
lees ;  judgment  thereon  and  a.ppeal. 

The  assignments  of  error  in  this  court  properly  present  the  quee- 
tions  discussed : 

1.  It  is  insisted,  that  the  notice  given  by  the  appellees  to  the  ap* 
pellant,  as  alleged  in  the  complaint,  was  not  given  in  time  to  bind 
the  appellant ;  but  as  we  cannot  see  by  the  complaint  at  what  time 
the  credit  was  given  to  Conover,  we  cannot  say  that  it  Is  insuffi- 
cient for  this  reason.  Perhaps  the  complaint  could  have  been,  and 
should  have  been,  made  more  certain  on  motion ;  yet  as  against  a 
demurrer  for  want  of  facts^  we  most  hold  it  good. 
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2.  We  may  notice  the  ruIiDga  on  the  demurrers  to  the  second, 
third  and  fourth  paragraphs  of  the  answer,  together.  Each  para- 
graph, more  or  less  specifically,  denies  the  safflciency  of  the  notice 
to  the  appellant  The  general  denial  covers  the  same  ground;  and 
as  that  was  in  at  the  trial,  there  is  no  available  error  on  the  rulings 
on  the  demurrers  to  the  special  paragraphs. 

3.  The  exceptions  to  the  conclusion  of  law  on  the  special  finding 
by  the  court : 

The  finding  shows  that  the  plaintiffs  were  partners  in  the  tobacoo 
and  cigar  trade,  in  Eaton,  Ohio ;  that  Gonover  lived  in  Logansport, 
Indiana,  and  the  defendant  was  a  resident  of  Carroll  county,  Indiana; 
that  he  made  the  guaranty,  and  that  it  was  received  by  the  plaintiffs 
soon  after  its  date ;  that  the  plaintiffs,  relying  on  the  guaranty,  **  and 
solely  on  account  thereof,  sold  said  Gonover,  within  six  months 
after  the  date  of  said  guaranty  (which  is  dated  January  14,  1874), 
goods  in  their  line  to  the  amount  of  $3,000.00.  Monthly  state- 
ments of  the  goods  thus  sold  by  Quinn  &  Elinger  were  rendered 
to  Gonover,  and  his  acceptances  therefor  were  received  by  them,  and 
Qsed  in  connection  with  said  guaranty  in  bank  as  collateral  security 
to  raise  money  upon,  and  such  as  were  not  paid  at  maturity  by 
Gonover  were  taken  up  by  said  Quinn  &  Elinger ;  and  all  such 
acceptances  were  taken  up  by  them  before  the  expiration  of  said 
guaranty,  that  is,  before  the  14th  day  of  July,  1874.  Some  of  said 
aooeptances  were  not  paid  at  maturity,  and  others  given  in  lieu 
thereof,  by  said  Gonover,  without  the  knowledge  of  the  defendant, 
were  all  taken  up  and  held  by  said  Quinn  &  Elinger  before  the 
expiration  of  said  guaranty/' 

The  amount  due  the  plaintiffs  was  then  found,  and  the  judg* 
ments  against  Gonover  stated,  as  averred  in  the  complaint,  and  that 
they  remained  unpaid. 

It  was  further  found,  that  ^  on  the  7th  of  July,  1874,  Quinn  ft 
Elinger  notified  said  Milroy  by  letter,  that  Gonover  had  failed  to 
pay  them  for  a  part  of  the  goods  they  had  furnished  under  said 
guaranty,  but  did  not  specify  the  amount  remaining  unpaid."  Also 
that  Baldwin  ft  Winfield,  attorneys  for  the  plaintiffs,  on  the  30th 
day  of  Noveinber,  1874,  before  the  commencement  of  this  suit^ 
notified  the  defendant  of  Gonover's  default  in  making  payment  to 
the  plaintift,  and  that  the  amount  still  due  was  1850. 

The  court  stated  the  conclusion  of  law,  as  follows:  ''Upon  the 
taeU  above  found,  I  hold,  as  a  conclusion  of  law,  that  defendant. 
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Milroy,  is  liable  to  the  plaintiffs  for  said  unpaid  balance.    Wheru« 
fore  I  find  for  the  plaintiffs  the  sum  of  1976.80." 

Was  it  necessary  that  the  guarantee  should  give  the  guarantor 
notice  that  he  had  accepted  the  guaranty,  of  his  action  under  it  iu 
selling  the  goods  to  Conover,  and  of  Gonover's  failure  to  meet  bis 
acceptances  given  in  payment  therefor,  in  order  to  fix  the  liability 
of  the  guarantor  ?  It  seems  to  us  that  this  is  the  controlling 
question  iu  the  case. 

Guaranties  are  expressed  in  so  many  different  forms,  and  are 
applicable  to  so  many  different  conditions  of  things,  that  it  some- 
times becomes  difficult  to  give  them  their  true  interpretation.  They 
are  often  merely  proposals  to  guarantee,  sometimes  mere  recom- 
mendations, and  frequently  little  more  than  expressions  of  friend- 
ship, confidence  or  courtesy.  Sometimes  they  guarantee  what  is  fixed 
and  known;  sometimes  something  to  be  done,  or  brought  into 
existence ;  sometimes  they  are  continuing,  sometimes  limited  to  a 
single  transaction  ;  sometimes  direct  and  sometimes  collateral ;  and 
always  refer  to  something  beyond  themselves.-   They  are  not  like 
bills  of  exchange,  promissory  notes,  indorsements,  assignments, 
deeds  of  conveyance  and  ordinary  conti*acts,  which,  from  frequent 
use,  have  become  settled  in  their  forms,  and  their  meaning  established 
by  continuous  and  uniform  adjudications.     Ouaranties  are  capable 
of  classification,  however,  and  have  fixed  rules  of  interpretation,  but 
which  are  not  always  easy  of  application  to  given  cases.    For  these 
reasons  the  authorities  do  not  always  harmonize.     But  the  rule 
seems  to  be  settled,  that  when  the  guaranty  is  direct,  and  the  thing 
guaranteed  definite  in  its  amount,  and  known  to  the  guarantor  at 
the  time  he  gives  his  guaranty,  neither  notice  of  the  acceptance  of 
the  guaranty,  nor  the  default  of  his  principal,  need  to  be  given  to 
the  guarantor ;  for  he  knew  when  he  made  the  guaranty  the  full  ex- 
tent of  his  liability.     But  when  the  guaranty  is  collateral,  and  the 
debt  guaranteed  yet  to  be  created,  the  amount  of  which  is  uncer- 
tain, and  may  be  variable,  and  cannot  be  known  to  the  guarantor 
at  the  time  he  makes  the  guaranty,  notice  within  a  reasonable  time, 
by  the  guarantor  by  the  guarantee,  of  his  acceptance  of  the  guarantj, 
and  of  the  default  of  the  principal,  is  necessary,  or  the  guarantor 
will  be  discharged  ;  for  he  cannot,  without  such  notice,  know  that 
the  guaranty  is  accepted,  nor  of  the  default  of  his  principal,  nor 
the  extent  of  his  liability,  and  cannot  protect  himself  from  loss  by 
the  principal  debtor. 
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It  seems  to  us  that  the  gaaranty  before  us  falls  within  the'  latter 
class.  There  is  nothing  in  the  finding  of  the  court  to  show  that  the 
appellant  knew  his  guaranty  had  been  accepted,  nor  that  the  appellees 
had  sold  the  goods  to  Gonover  upon  the  faith  of  the  guaranty,  nor  that 
Conover  had  made  default  in  payment  therefor,  nor  of  the  amount 
of  the  liability,  until  the  7th  day  of  July,  1874,  within  a  week  of 
the  expiration  of  the  guaranty;  while  during  the  five  months  which 
had  interrened,  the  appellees  were  selling  goods  to  Gonover,  to  the 
amount  of  $3,000,  and  receiving  his  monthly  acceptances  therefor, 
some  of  which  be  failed  to  meet,  and  several  of  which  were  finally 
taken  up  by  the  appellees.  Under  the  circumstances  the  notice  was 
too  late.  At  the  time  it  was  given  it  was  practically  useless  to  the 
appellant.  The  debt  had  been  created.  Gonover  had  failed  to 
meet  his  acceptnnoes;  all  of  which  was  known  to  the  appellees 
months  before  they  gave  notice  to  the  appellant  This  state  of 
facts,  we  think,,  should  discharge  the  guarantor. 

The  appellees  rely  upon  the  case  of  Jaekson  v.  Yandea^  7  BlackL 
626.  The  guaranty  in  that  case  was  similar  to  the  one  in  this  case, 
except  that  it  concluded  with  the  following  words:  ^*  This  is  to  be 
construed  as  a  continuing  letter  of  credit  and  binding  on  us  until 
oonntermanded.''  The  guarantors  having  thus  undertaken  to  be 
responsible  till  they  countermanded  their  guaranty^  notice  was 
clearly  unnecessary.  In  the  case  of  Smith  v.  Bainbridge^  6  Blacki. 
12,  which  was  founded  upon  a  similar  guaranty,  without  the  con- 
cluding words  above  quoted,  the  court  held  that  notice  to  the  guar- 
aator  was  necessary.     See,  also,  Oaff  v.  Sinis^  45  Ind.  262. 

The  following  authorities  essentially  cover  the  ground  of  guar- 
anties, illustrate  the  principles  governing  them,  and  more  or  less 
directly  support  this  opinion:  Burns  v.  SemmeSy  4  Gr.  G.  G.  702; 
Bdtnondslon  v.  Drake^  5  Pet.  624;  Lee  v.  Dick^  10  id.  482;  Adams 
T.  JwM,  12  id.  207;  SheweJl  v.  KtwXy  1  Dev.  404 ;  Stafford  v.  Low, 
16  Johns.  67  ;  Reynolds  v.  Douglass,  12  Pet.  497  ;  Melver  v.  Rich* 
ardson,  1  M.  ft  S.  557 ;  Babcock  v.  Bryant,  12  Pick.  133;  Thomas  v. 
Dams^  14  id.  353 ;  Clark  v.  Remington,  11  Mete.  361;  Kincheloe  v. 
Holmes,  7  B.  Monr.  5 ;  Steadman  v.  Otithrie,  4  Mete.  (Ky.)  147; 
Payne  v.  Ives,  3  D.  A;  R  N.  P.  664;  Smith  v.  Anthony,  5  Mo.  504; 
Sankin  t.  Childs,  9  id.  673;  Lawton  v.  Maner,  9  Rich.  335;  Sollee 
V  Meugy,  1  Bailey,  620;  Wardlaw  v.  Harrison,  11  Bich.  626; 
Mozby  T.  Tinkler,  1  Gromp.  M.  &  R.  692;  Birks  v.  Trippet,  1 
Bannd.  3S ;  BeAe  v.  Dudley,  6  Fost  (N.  H.)  249;  Oremer  v.  Hig^ 
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ffinaati,  1  Mason,  326;  Allen  v.  Pihe,  8  Oush.  :e88;  Wildes  y.  Satfage, 

1  Story,  22;  Bradley  y.  Cbry,  8  OreenL  234;  Norton  v.  Eaetman,  i 
id.  521;  TVicikarman  v.  J^ancA,  7  id.  115;  Howe  t.  NichoU,  22  Me. 
175;  (7rq/l^  y.  Isham^  13  Conn.  28 ;  Menard  y.  Scudder,  7  La.  Ann. 
385;  Bank  of  Illinois  y.  Sloo,  16  id.  539;  Fatiereon  y.  Am2, 7  W. 
&  S.  144 ;  Kellogg  y.  Stockton,  29  Penn.  St  460 ;  Tbyfor  y.  McOlung, 

2  Houst,  24;  McCuUum  y.  Gushing,  22  Ark.  540;  Central  Savingi 
Bank  y.  /9%i>m,  48  Mo.  456;  s.  c,  8  Am.  Bep.  112;  Montgomery  y» 
Kellogg,  43  Miss.  486;  s.  a,  5  Am.  Bep.  508;  Claflin  y.  Briani,  58 
6a.  414;  Mayfidd  y.  Wheeler,  37  Tex.  256;  Qeiger  y.  CTari;,  13  CaL 
579.  See,  also,  the  text-books:  2  Story  on  Cont,  §  1133;  Add.  on 
Cent  §  1115;  Brandt  on  Suretyship  &  Guar.,  §§  157-163 ;  Wade  on 
Notice,  §§  378,  380,  386, 406. 

According  to  the  main  current  of  these  authorities,  we  think  the 
court  erred  in  the  conclusion  of  law  upon  the  special  finding  of 
facts. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees;  cause  re- 
manded, with  instructions  to  state  the  conclusions  of  law,  upon  the 
finding  of  facts,  ih  faYor  of  the  appellant,  and  to  render  judgment 
accordingly. 

Judgtneni  reversed  and  cause  remanded. 


Smith  y.  Yabtav. 
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SeduetUm, — 0Menee, 


In  an  aeUon  hj  an  nnmarried  woman  for  hw  own  eednetloB,  it  Is  faniiroports 
ask  her  on  crow-examination,  for  the  purpose  of  impeaching  her  chantBter, 
if  she  had  not  had  sexual  inieroonrse  with  other  men  ;  hut  if  a  child  bad 
been  bom  as  the  result  of  the  alleged  seduction,  the  inquiry  is  proper  on  ths 
question  of  patemitj,  in  order  to  mitigate  damages. 

ACTION  of  seduction.    The  opinion   states  the  facta.     Tht 
plaintiff  had  judgment  below. 

W.  P.  Britton,  M.  W.  Bruner,  T.  JL  StiUwMund  H.  H.  DeeUef 
fnan,  for  appellant. 

K  C.  Snyder^  for  appellee. 
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WoBDBH,  J.  Complaint  by  the  appellee,  against  the  appellant, 
»  follows: 

''Electa  Yaryan,  plaintiff,  being  an  infant  under  the  age  of 
twenty-one  years,  by  her  next  friend,"  etc.,  "complains  of  Oeorge 
W.  Smith,  defendant,  and  says  that  she  is  now  and  always  has  been 
onmarried;  that  on  or  about  the day  of  January,  1876,  naid  de- 
fendant, being  an  unmarried  man,  began  paying  his  attentions  to, 
and  to  wait  upon,  said  plaintiff ;  that  afterward,  to  wit,  on  the  14th 
day  of  July,  1876,  and  at  divers  other  times  thereafter,  said  defend- 
aoU  haying  by  his  visits  and  attentions,  and  expressions  of  love  and 
affection,  gained  the  confidence  and  affections  of  the  plaintiff,  im- 
portuned her  to  sexual  intercourse  with  him ;  and  she,  through  her 
confidence  in  and  love  for  him,  yielded  to  his  solicitations  and  had 
illicit  carnal  intercourse  with  him ;  that,  by  reason  of  said  inter- 
course, she  became  sick  and  pregnant  with  child,  by  reason  of  which 
she  was  for  a  long  time,  to  wit,  one  year,  rendered  unable  to  work 
aad  perform  her  usual  services;  that  in  consequence  of  the  wrong 
done  her  by  said  defendant^  she  has  suffered  much  in  body  and 
mind,  and  has  been  damaged  in  the  sum  of  13,000.  Wherefore,'' 
etc. 

Issue  was  joined,  and  the  cause  tried  by  a  jury,  resulting  in  a 
Terdictand  judgment  for  the  plaintiff,  for  the  sum  of  11,000. 

The  statute  gave  the  plaintiff  the  right  of  action  in  the  following 
language:  **  Any  unmarried  female  may  prosecute  as  plaintiff  an 
action  for  her  own  seduction,  and  may  recover  therein  such  dam- 
ai^es  as  may  be  assessed  in  her  favor."    Code,  §  24. 

[Omitting  a  minor  question.] 

On  the  trial  of  the  cause,  the  plaintiff  was  a  witness  on  her  own 
behalf,  and  testified,  among  other  things,  that  the  defendant  com- 
menced paying  attentions  to  her  in  January,  1876,  and  continued 
hii  Tisits  up  to  April,  1877 ;  at  first  he  came  once  in  two  weeks, 
then  once  a  week,  and  after  July,  1876,  as  often  as  two  or  three 
times  a  week,  remaining  sometimes  until  12  o'clock  at  night,  and 
sometimes  until  2  or  3  o'clock  in  the  morning ;  that  on  the  night 
of  Jnly  14th,  1876,  in  consequence  of  the  love  she  bore  to  the  de- 
fendant, and  the  confidence  she  placed  in  him,  she  yielded  to  his 
tolidtations  for  sexual  intercourse  with  him,  and  had  such  inter- 
eonrse  with  him  on  other  occasions  after  that.  As  the  result  of 
•och  intercourse,  she  gave  birth  to  a  child  on  April  12,  1877. 

On  the  croea-examination,  the  defendant's  counsel  propounded 
Vol.  XXXV— 80 
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to  the  plaintifF,  as  such  witnesSy  the  following  questions,  vix.: 
^  1st  Did  you  not  have  sexual  intercourse  with  Howard  Pierce,  on 
or  about  the  14th  day  of  July,  1876  ?  2d.  Did  you  not  have  sexaal 
intercourse  with  Howard  Wilcox,  on  or  about  the  14th  day  of  July, 
1876  ?  3d.  Did  you  not  have  sexual  intercourse  with  Scott  Steele, 
on  or  about  the  14th  day  of  July,  1876  ?  4th.  Did  you  not  have 
sexual  intercourse  with  Howard  Pierce,  Scott  Steele  and  Howard 
Wilcox,  at  various  times,  on,  after  and  before  the  14th  day  of  July, 
1876  ?  " 

These  questions  were  severally  objected  to  by  counsel  for  the 
plaintiff,  and  the  objections  were  sustained.  Exceptions  by  the 
defendant.  These  questions  were  asked,  as  is  shown  by  the  record^ 
*'  for  the  purpose  of  showing  whether  the  defendant  was  the  father 
of  said  bastard  child,'*  as  well  as  for  some  other  purposes. 

It  is  abundantly  established,  that  in  an  action  for  seduction, 
the  woman  seduced  cannot  be  asked,  on  cross-examination,  for  the 
purpose  of  showing  her  bad  character,  whether  she  has  not  had 
criminal  intercourse  with  other  men,  nor  for  the  purpose  of  im* 
peaching  her  if  she  deny  it.  Shatiuck  v.  Myers,  13  Ind.  46;  BiS 
V.  Sinker,  supra;  5  Wait  Act  &  Def.  667 ;  1  Greenl.  Ev.,  §  458; 
2  id.,  §  577 ;  Hoffman  v.  Kemerer^  4A  Penn.  St  452  ;  DoyU  v.  Jes- 
sup,  29  111.  460.  In  the  language  of  this  court,  in  the  case  of  BJt 
V.  Rinker,  supra,  *^  Character  could  not  be  either  attacked  or  sns- 
tained  by  proof  of  specific  acts.*' 

But  the  question  arises,  whether  the  questions  propounded  were 
not  competent  for  the  purpose  indicated,  viz.,  to  show  the  paternity 
of  the  child. 

The  statute  above  set  out,  giving  an  unmarried  woman  the  right 
to  pi-osecute  an  action  for  her  own  seduction  does  not  furnish  any 
measure  or  criterion  of  damages,  except  **  such  as  may  be  assessed 
in  her  favor/'  We  suppose  she  could  not  recover,  in  such  action, 
any  thing  for  the  support  and  maintenance  of  a  bastard  chiU, 
because  that  is  provided  for  in  the  act  on  the  subject  of  bastardy. 

But  where  a  child  is  born  as  the  result  of  the  seduction,  the  fact 
of  such  birth  could  not  fail  to  be  considered  by  a  jury  in  estimating 
the  damages  to  which  the  plaintiff  would  be  entitled  for  the  sednc- 
tion.  Indeed,  it  would  seem  to  be  a  very  proper  element  to  be  con» 
sidered  in  assessing  the  damages. 

There  might,  however,  be  a  seduction,  and  the  party  seduced 
might  give  birth  to  a  child  having  a  paternity  other  than  that  of 
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the  sedaoer.     In  such  case,  the  damages  against  the  seducer  ought 
not  to  bo  enhanced  in  consequence  of  the  birth  of  such  child. 

The  question  was  before  the  jury,  whether  the  defendant  was  or* 
was  not  the  father  of  the  child,  because,  if  he  was,  the  pregnancy 
of  the  mother  and  birth  of  the  child  were  proper  matters  to  be  con- 
sidered by  the  jury,  in  assessing  the  plaintiff's  damages;  and  if  he- 
was  not,  such  pregnancy  and  birth  could  not  have  been  properly* 
taken  into  consic^eration. 

It  seems  to  us,  therefore,  that  the  question,  whether  the  defend-- 
ant  was  the  father  of  the  child,  must  be  tested  in  the  same  manner- 
as  if  the  prosecution  were  for  bastardy. 

So  far  as  this  point  in  the  case  is  concerned,  the  question  arising- 
18  the  same  as  that  arising  in  bastardy,  and  we  see  no  reason  for  de« 
parting  from  the  established  practice  in  bastardy  cases  in  this, 
particular.  It  is  well  established  that  in  bastardy  cases  it  is  compe* 
tent  to  ask  the  prosecuting  witness,  on  cross-examination,  whethei** 
she  had  had  sexual  intercourse  with  any  other  person  than  the  de- 
fendant, about  the  time  the  child  was  begotten.  Walker  v.  StcUey. 
6  Blackf.  I;  Hill  v.  SkUe,  4lnd.  112;  Tawnsendy.  State,  13  id.  357;. 
WkUman  y.  State,  34  id.  360. 

The  plaintiff,  as  has  been  seen,  testified  that  she  first  had  sexual 
intercourse  with  the  defendant  on  the  14th  of  July,  1876,  and  that 
her  child  was  born  on  April  12th,  1877.  Hence,  according  to  the 
usual  period  of  gestation,  the  child  must  have  been  begotten  about 
the  time  indicated  by  the  first  three  questions  above  set  out,  viz., 
July  14, 1876. 

We  are  of  the  opinion,  therefore,  that  the  first  three  questions^ 
were  competent,  and  that  the  objection  to  them  was  improperly 
sustained.  No  error  was  committed  in  sustaining  the  objection  to- 
the  fourth  question,  as  that  covered  such  time  as  made  it  irrelevant 
and  incompetent  for  any  purpose. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause  re«^ 
Banded  for  a  new  trial. 

Judgment  reversed,  and  cause  remanded. 
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National  Bank  of  Rookyillb  v.  Second  National  Bank  or 

Lafayette. 

(0BIii(L47O^ 
JfegoUable  instirumetU — eKeck — a^ion  an  unaccepted,  againtt  drawee. 

No  action  can  be  maintained  on  an  unaccepted  check  against  the  dfawee.  (Af 
wae,p.  288.) 

ACTION  on  check.     The  opinion  states  the  case.     The  defend* 
ant  had  judgment  below. 

O.  S.  Orth,  /.  Park  and  J>  A.  Steins  for  appellant 
.7.  M.  Larue  and  F.  B.  Evereity  for  appellee. 

BiDDLEy  G.  J.  Complaint  in  three  paragraphs,  by  the  appellant 
against  the  appellee,  on  a  bank  check.  A.  T«  Col  ton  is  the  maker 
of  the  check,  the  appellant  is  the  payee,  and  the  appellee  is  the 
drawee.  Demurrer  for  want  of  facts  sustained  to  the  first  and 
third  paragraphs  of  the  complaint  Answer  of  general  denial  to 
the  second  paragraph,  l^rial  by  jury,  and  special  yerdict  for  appel- 
lee; motion  for  a  venire  de  novo  overruled;  motion  for  a  new  trial 
overruled ;  motion  in  arrest  pf  judgment  overruled  ;  exceptions ; 
judgment;  and  appeal. 

We  need  not  particularly  state  either  the  first  or  third  paragraphs 
of  the  complaint  Each  sets  out  the  check  and  avers  its  presenta- 
tion for  payment,  by  the  payee.  There  is  no  averment  of  its  accept- 
ance  by  the  drawee,  in  either  paragraph ;  indeed,  each  paragraph 
avers  that  the  drawee  refused  to  accept  the  check.  In  other 
respects  these  two  paragraphs  are  well  pleaded.  Breach,  non-pay- 
ment of  the  check. 

A  bank  check  has  all  the  requisites  of  a  bill  of  exchange,  except 
that  it  is  due  on  demand,  without  days  of  grace,  and  if  dishonored, 
requires  no  protest  for  non-acceptance  nor  for  non-payment  Then 
is  no  implied  contract  in  favor  of  the  payee,  against  the  drawee, 
that  he  will  either  accept  or  pay  tho  check.  The  drawee  is  no 
party  to  the  check  until  he  accepts  it;  and  &  party  cannot  be  sued 
on  an  express  contract  before  he  enters  into  it  The  fiust  that  th« 
drawee  has  funds  in  his  hands,  belonging  to  the  drawer,  snflSdent 
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to  jMiy  the  check,  does  not  change  the  rale.  The  case  of  National 
Bank  t.  Blioi  Bank,  5  Am;  Law  Reg.  711,  is  in  point.  We  believe 
there  is  no  decided  case  oontrarj  to  it  ABBim,  J.,  delivers  a  long 
and  ingenioas  dissenting  opinion,  bat  we  cannot  regard  it  as  sound. 
He  places  the  right  of  the  payee  to  sae  the  drawee  for  non-accept* 
•Qoe  or  non-payment  of  the  check,  upon  the  ground,  that  when  a 
first  party  contracts  with  a  second  party  to  pay  a  sum  of  money  to 
a  third  party,  the  third  party,  although  not  a  party  to  the  contract, 
may  sae  the  first  party  upon  the  contract  and  recover.  This  is  true 
upon  express  contracts ;  but  there  is  no  implied  contract  in  such 
cases,  that  the  first  party  shall  pay  the  third  party.  Hence  the 
necessity  of  an  express  acceptance  of  the  check,  before  the  drawee 
18  liable.  In  the  case  put  as  an  illustration,  the  drawer  of  the 
check  is  the  first  party,  the  drawee  the  second,  and  the  payee  the 
third.  Now,  as  there  is  no  implied  contract  between  the  drawee 
and  the  payee,  he  cannot  sue  the  drawee  upon  the  check,  until  he 
has  accepted  it  There  are  other  convincing  reasons  in  our  minds 
against  the  rule  contended  for.  If  the  drawee,  having  funds,  re- 
fnses  to  pay  the  drawer's  check,  he  becomes  liable  thereby  to  the 
drawer,  and  the  drawer  becomes  liable  *  to  the  payee.  Now,  if  in 
•Qch  case  the  drawee  was  also  liable  to  the  payee,  and  the  payee  had 
his  right  against  both  the  drawer  and  the  drawee,  this  complica- 
tion would  take  the  qualities  of  commercial  paper  from  the  check, 
and  place  it  upon  the  ground  of  a  common-law  contract;  and  to 
apply  this  principle  to  foreign  and  inland  bills  of  exchange,  the 
great  movers  and  upholders  of  the  world's  business  would  be  to 
embarrass,  if  not  destroy,  their  usefulness  in  civilization,  and  im- 
pair the  commercial  faith  of  mankind.  There  are  na  implied  con- 
tnctB  in  commercial  paper,  and  it  must  not  be  embarrassed  by 
secret  equities;  and  that  express  contracts  touching  it  can  be  made 
in  any  other  manner  than  in  writing,  is  the  constant  regret  of  the 
ablest  jurists. 

These  views  are  fully  supported  by  the  following  authorities  : 
Edw.  on  Bills,  405;  Byles  on  Bills,  18 ;  Qhnn  v.  Noble,  1  Blackf. 
104 ;  8L  John  v.  Hamana,  8  Mo.  382 ;  Chapman  v.  WJiite,  6  N.  T. 
412 ;  Bftltard  v.  Randatt,  1  Gray,  605 ;  Pope  v.  Luff,  7  Hill,  577; 
Griffin  t.  Kemp,  46  Ind.  172 ;  Pollard  v.  Bowen,  57  id.  232 ;  Hefi^ 
ikaw  V.  Root,  60  id.  220. 

Under  the  authorities,  we  must  hold  the  first  and  third  paragraphs 
af  the  complaint  insufficient 
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The  appellant  relies  upon  the  case  of  Wilson  v.  Dawson,  52  Ind. 

-bid;  but  in  that  case,  the  bank — the  depositary  —  was  notapartf 

to  the  suit ;  besides,  the  money  was  deposited  under  an  express 

agreement,  and  for  an  express  purpose.    In  this  case,  as  the  money 

was  deposited  with  the  drawee  generally,  there  is  no  express  ooo- 

tract,  and  the  bank  —  the  depositary — is  a  party.    We  can  see  no 

analogy  between  the  two  cases. 

[Omitting  obiter  dict(i.'\ 

It  appears  to  us  that  the  whole  question  turns  upon  the  accept- 

.ance  or  non-acceptance  of  the  check  by  the  drawee.    As  we  haTe 

held,  as  a  principle  of  law,  that  the  drawee  is  not  liable,  unless  the 

-check  was  accepted,  and  as  the  jury  have  found  that  it  was  not 

accepted,  it  follows  that  the  appellant  cannot  recover.    The  facts 

found  by  the  jury  in  the  special  verdict  are  the  same  in  substanee^ 

and  almost  literallv  indeed,  as  those  averred  m  the  first  and  third 

paragraphs  of  the  complaint.    As  we  have  held  these  paragraphs 

insufficient  in  law  to  constitute  a  cause  of  action,  it  follows  again, 

that  the  appellant  cannot  recover ;  and  we  think  the  following 

authorities  sustain  us  fully.     Johnson  v.  Collings,  1  East,  98;  Levg 

V.  Cavanaghy  2  Bosw.  100;  Dyk&rsx.  Leather  Manufacturers*  Batdst 

11  Pai.  612;  Luff\.  Pope,  6  Hill,  413. 

[Unimportant  matters  omitted.] 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant 

Judgment  affirmed. 

NoTB  BT  TEs  Rbportkb.'-  See,  to  flame  effeet,  ^ttofMy-O^n^ral  t.  (>me<n«fital  Lif%1m, 
Co.,  71 N.  Y.  885;  8.  o.,  27  Am.  Rep.  66,  and  referenoes. 

Id  Ro9enJUud  ▼.  Martin  Bank^  United  States  Circuit  Court,  Southern  DIstiiot  of  Nev 
Tork,  November.  1879,  the  same  doctrine  was  held,  Blatcktord,  J.,  oboenrlng  : 

**  The  question  presented  for  decision  is,  whether  the  Metropolitan  National  Bank  ougiil 
to  pay  the  $1,996  which  it  owes,  as  a  debtor  to  the  plaintiff.  It  is  contended  for  the 
.plaintiff,  that  he  could  have  sued  the  drawee,  on  the  draft,  before  its  aoceptanoe,  and  evga 
before  presenting  it  to  the  drawee,  and  that  the  assignment  to  the  defendant,  Oostaii 
after  the  drawing  of  the  draft  and  before  it  was  presented  to  the  drawee,  did  not  cany  to 
Ooates  the  title  to  the  $1,996  or  affect  the  right  of  the  plaintiff  thereto  ;  that  Coatestook 
Ihe  property  of  the  assignor,  under  the  sssignment,  subject  to  all  the  equities  csliCtaK 
against  it  in  fr.vor  of  the  plaintiff  ;  that  Goates  succeeded  only  to  the  rl^ts  of  the  assigiior, 
and  that  the  drawing  of  the  draft  operated  as  an  assignment  to  the  plaintiff  of  $1, 90. 
then  In  the  hands  of  the  drawee. 

**It  was  decided  by  the  Supreme  Court  of  the  United  States  in  Banfc  qf  AfpuMie  v. 
Millard^  10  Wall.  152,  that  the  holder  of  a  check  drawn  on  a  bank  cannot  sae  the  bank  for 
refusing  payment  of  it,  in  the  absence  of  proof  that  it  was  accepted  by  the  bank  w  wis 
charged  against  the  drawer.  In  that  case  the  court  say:  *  It  is  no  longer  aa  open  qoes- 
tlon  in  this  court  since  the  decisions  In  the  cases  of  MariM  Bank  v.  FSOtcn  BanJ;,  2  Wall. 
ZM,  and  of  Thompton  v.  Riga6^  6  id.  668,  that  the  relation  of  banker  and  customer.  Is  their 
pecuniary  dealings,  Is  that  of  debtor  and  creditor.  It  is  an  important  part  of  the  boiiiwss 
of  banking  to  receive  deposits,  but  when  they  are  received,  unless  thert  an  fltlpnlstloos 
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to  the  oontrary,  tbej  beluu^  to  the  bank,  become  part  of  its  general  funds  and  can  be 
iMned  by  to  as  other  moneys.  The  banker  is  aooountable  for  the  deposits  which  he  receives 
ss  a  debtor,  aud  he  agrees  to  discbaiige  these  debu  by  honoring  the  checks  wliich  the 
<lepQsfton  ihali  from  time  to  t^e  draw  on  him.  The  contract  between  the  parties  is  purely 
s  legal  one  and  has  nothing  of  the  nature  of  a  trust  in  it.  *  This  subject  was  fully  discussed 
by  Lonfei  OowawHAM,  Bboogbam,  LTxnBXJBsr  and  CikMPBBLL  in  the  House  of  Lords,  in  the 
ease  of  Foley  ▼.  H<tt,  S  H.  L.  Cas.  28,  and  they  all  concurred  in  the  opinion  that  the  relation 
between  a  banker  and  a  customer  ^ho  pays  money  into  the  bank,  or  to  whose  credit 
money  i>  placed  there,  is  the  ordinaiy  relation  of  debtor  and  creditor,  and  does  not  partake 
of  a  fidoc^ry  <diaracter,  and  the  great  weight  of  American  authority  is  to  the  same  effect. 
Jui  cfaet^  on  bankers  are  in  constant  use,  and  have  been  adopted  by  the  commercial 
weAl*||WbraRy  as  a*  stibstltute  fbr  other  modes  of  payment,  it  is  important  for  the  security 
of  alt  patties  conoerted.-  Oiat  there  should  be  no  mistake  about  the  status  which  the  holder 
of  a  check  sustains  toward  the  bank  on  which  it  is  drawn.  It  is  very  clear  that  ho  can  sue 
the  drawer  if  payment  is  refused,  but  can  he  also  in  such  a  state  of  case  bue  the  bank?  It 
li  conceded  that  the  depositor  can  bring  assumpsit  for  the  breach  of  the  contract  to  honor 
bii'ehe^if  end  if -tKe  ^bolder  has  a  rftmilar  right,  then  the  anomaly  is  presented  of  a  right 
of  action  upon  one  promise  for  the  same  thing  existing  in  two.  distinct  persons  at  tbe 
nmetinie. 

*  On  principle  there  can  be  no  foundation  for  an  action  on  the  part  of  the  holder  unless 
there  is  a  privily  of  cbntiiaet  between  him  and  the  bank.  How  can  there  be  such  aprivity 
when  the  bank  owes  no  duty  and  is  under  no  obligation  to  the  holder?  The  holder  takes 
the  check  on  the  credit  of  Ute  drawer  in  the  belief  that  he  has  funds  to  meet  it,  but  in  no 
•eaie  can  the  bank  be  said  to  be  connected  with  the  transaction.  If  it  were  true  that  there 
vas  a  priflty  of  contract  between  the  bank  and  the  holder  when  the  check  was  given,  the 
bin^  Fonld  beibbllged  4o  pay  the  check,  although  the  drawer,  before  it  was  presented,  had 
eoentermaaded  It ;  and  although  other  checks,  drawn  after  it  was  issued,  but  before  pay- 
meilci  it'#aa  demanded,  had  exhausted  the  funds  of  the  depositor.  If  such  a  result 
sbotald  flaUow  the  giving  of  checks  it  is  eaqy  to  see  that  bankers  would  be  compelled  to 
abandon  altogether  the  busMiess  of  keeping  deposit  accounts  for  their  customers.  If  then 
tbe  bank  did  not  contract  with  the  holder  of  the  check  to  pay  it  at  the  time  it  was  given, 
hew  csDltbeaald  that  it  owes  any  duty  to  the  holder  until  the  check  is  presented  and 
■oceptedf  .  "^be  right  of  the  depositor,  as  was  said  by  an  eminent  Judge  (QABpHsa,  J.,  in 
CbapMOA  V.  tfhifo,  it  Seld.  417),  is  a  chose  In  action,*  and  his  check  does  not  transfer  the 
^ebt  or  give  a  lien  upon  it  to  a  third  person  without  the  assent  of  the  depositary.  This  is 
a  wett-eetablished  principle  of  law  and  is  sustained  by  the  English  and  American  decisions. 
CkapmoMY.  White^  S Seld.  418;  BuUerwurih  v.  Peck,  5  Dosw.  841;  DuOard  v.  RandalU 
1  QnlyifQS;  JZBMrJter  Vi  Anderson,  81  Wend.  878 ;  Dykers  v.  Leather  iifg.  Co,,  11  Pal.  616; 
NaUonaiBmkT.  EUU  Bank,  5  Am.  Law  Beg.  711 ;  Pars,  on  BiUs  and  Notes  (ed.  of  1863), 
pp.  S8  to  61  and  no^es;.  Pasxk,  B  ,  In  assignment,  in  Bellamy  v.  MajorfbanJa,  8  Eng.  Law  St 
lii|.9a^ae8;  Whanonv.fV'alker,  4B.&a  168;  Warwick  r.  Rogen,  5Mann.4&Gr.  874^ 
llfiesjon  piUs,  ch.  Check  on  a  Banker ;  Grant  on  Banking  (London  ed.,  1S56),  p.  067. 

"The  few  cases  which  assert  a  contrary  doctrine  it  would  serve  no  useful  purpose  to 

''Tbe  dedsloo  In  the  case  dted  isfor  this  court  the  law  of  this  case ;  so  far  then  as  thhi 
Mit  if  a  salt  on  tbe  draft  against  the  drawee  to  recover  the  amount  of  the  draft,  it  cannot 
bd  mftfaiCained,  for  the  draft  was  not  accepted  by  the  drawee,  nor  was  it  charged  by  the 
^laviM.  ^g*<iM^  the  drawer..  The  draft  was  a  draft  or  check  in  the  ordinary  form,  not 
^*— nilWng  any  particular  ftmd,  or  using  any  words  of  transfer  of  the  whole  or  any  part 
of  say  amount  standing  to  the  credit  of  the  drawer,  but  containing  only  the  usual  request. 
Under  the  eettJed  law  of  New  Tork,  where  the  draft  was  payable,  this  was  not  an  assign- 
Mut  of  t|i9ifQnda  ot,  tl^  drawer  in  the  hands  of  the  drawee.  AtVy-^fu  v.  ContinenUA 
We  ^  0>.,  71 K.  T.  885, 880,  881;  s.  o.,  87  Am.  Bep.  86.  Before  the  draft  was  accepted 
Ihe  dnnrerooakl  withdraw  the  depoeit  or  oountermaod  the  draft 
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WUl'^deviBe — reitraitU  of  mairHaff§, 

A  deriM  to  tbe  testator's  wife,  "  during  her  natoral  life  or  widowhood,"  wift 
remainder,  "  after  her  death  or  marriage,"  to  her  children,  is  on  conditlM 
of  remaining  unmarried,  and  is  void  under  the  statnte  as  in  lestnbt  sf 
marriage.   {Seenote^p,  254.) 


The 


ACTION  for  rents  and  profits.  The  opinion  sti^tes  the 
defendant  had  judgment  below. 

H,  H.  Doehterman  and  M.  Milford,  for  appellants. 
W.  A,  Tipton  and  8.  F.  Woody  for  appellee. 

WoBDEN,  J.  Carrie  F.  Steely  brought  this  action  below,  againsi 
Henry  F.  Knapper,,  and  failing  to  recover,  appealed  to  this  oonrL 
Since  the  appeal  Thomas  L.  Stilwell  has  intermarried  with  the 
original  appellant,  and  has  joined  in  the  appeal.     Code,  §  554. 

The  complaint,  consisted  of  two  paragraphs,  but  the  second  was 
withdrawn,  and  a  demurrer  for  want  of  sufficient  facts,  to  the  first, 
was  sustained.  The  plaintiff  declining  to  answer,  final  judgment 
was  rendered  for  the  defendant 

The  first  paragraph  of  the  complaint  alleged  that  the  plaintiff, 
Carrie  D.  Steely,  was  an  infant  of  the  age  of  nineteen  years,  who 
prosecuted  her  suit  by  her  next  friend,  Thomas  L.  Stilwell ;  that 
on  the  19th  day  of  November,  1864,  John  Steely,  the  father  of  the 
plaintiff,  died  testate  in  Fountain  county,  Indiana,  leaving  snrrir 
ing  him  his  wife,  Mary  Steely,  and  his  children  by  her,  vis.,  Mor* 
timer  F.  Steely^  John  N.  Steely,  Viola  L.  Steely,  Margaret  £. 
Steely,  and  the  plaintiff,  Carrie  D.  Steely,  as  his  only  heirs ;  that 
John  D.  Steely  died  seized  in  fee  of  certain  lands  in  Fonntain 
county,  Indiana,  which  are  described,  containing  479.25  acres; 
that  he  also  died  seized  of  other  real  property  in  that  ooimty,  and 
personal  property  of  the  value  of  ten  thousand  dollars ;  that  John 
Steely  made  and  published  his  last  will,  a  copy  of  which  is  set  out 
in  full  in  the  paragraph.  The  following  are  the  portions  of  the 
will  on  which  the  question  here  involved  depends : 
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*^  I  give,  and  bequeath  to  my  wife^  Mary  Steely,  all  my  real  and 
personal  property,   moneys  and  effects,  that  I  may  possess  at  the 
time  of  my  decease,  except  so  much  as  shall  be  necessary  to  defray 
my  funeral  expenses  and  pay  my  jast  debts,  to  be  hers  during  her 
natural  life  or  widowhood ;  i^ter  her  death  or  marriage,  and  after 
my  youngest  child  that  may  then  be  living  shall  arrive  at  the  age 
of  twenty-one  years,   to  be  equally  divided  between  my  children 
Mortimer  F.,  John  N.,  Viola  L.,  Margaret  E.  and  Carrie  D.  Steely, 
to  have  and  share  alike.     Nothing  above  said  is  intended  to  take 
from  my  said  wife,  Mary  Steely,  the  right  to  hold  in  her  own  name 
all  rights  title,  interest  and  appurtenances  to  the  following  real 
estate  which  descended  to  her  from  her  parents,  to  wit :"    (Here 
certain  lands  are  described  other  than  those  described  in  the  com- 
plaint as  lands  of  which  the  testator  died  seized.)     "  She  is  not,  in 
case  she  sells  said  described  lands,  to  use  the  proceeds  in  any  other 
way  than  to  invest  it  in  other  real  estate  for  the  benefit  and  use  of 
the  above-named  five  children,  to  be  theirs  after  death." 
Mary  Steely  was  by  this  will  nominated  as  executrix. 
The  paragraph  proceeds  to  allege  that  the  will  was  duly  admitted 
to  probate ;  that  Mary  Steely  qualified  and  gave  bonds  as  such  execu- 
trix, and  settled  up  the  estate ;  that  she,  as  such  widow  of  John 
Steely,  accepted  the  provisions  made  for  her  by  the  terms  of  said 
will  of  John  Steely,  instead  of  her  rights  in  the  real  and  personal 
property  of  said  John  Steely  under  the  law,  including  her  absolute 
claim,  and  accepted  the  benefit  made  by  said  will,  and  has  enjoyed 
the  same  as  fully  as  she  could;  that  on  the  20th  day  of  September, 
1866,  said  Mary  Steely  was  married  to  the  said  defendant  Henry  F. 
Knapper. 

The  paragraph  further  alleges  that  the  plaintiff*,  by  virtue  of  the 
will,  and  the  acceptance  of  its  provisions  by  Mary  Steely,  and  the 
intermarriage  of  the  latter  with  the  defendant,  Henry  F.  Knapper, 
''became  the  owner  in  fee  of  tlie  undivided  one-fifth  of  the  land 
herein  flrat  described,  of  which  said  John  Steely  died  seized,  and 
I,  at  the  date  of  said  marriage  and  ever  afterward,  entitled  to  the 
of  such  undivided  one-fifth  of  said  lands  and  the  rents 
and  profits  of  the  same  from  such  marriage  until  this  date.** 

The  paragraph  proceeds  further  to  allege  that  the  lands  have  never 
been  parted  between  the  devisees ;  that  on  the  20th  day  of  Septem- 
ber, 1866^  the  defendant,  Snapper,  took  possession  of  the  lands. 
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apd  has  ever  since  had  and  enjoyed  the  rents  and  profits  thereof 
and  seeks  to  recoyer  the  plaintiff's  share  or  the  rents  and  profits. 

The  paragraph  sets  oat  the  matters  much  more  in  detail,  bat  the 
above  statement  will  be  snffloient  to  develop  the  point  upon  whidi 
the  case  mast  be  decided. 

If  the  will  of  the  testator,  in  legal  effect,  gave  to  Mary  Stoelj  s 
life-estate  in  the  property  devised  absolutely,  and  not  dependent 
upon  her  remaining  a  widow,  then  it  follows  that  neither  the 
plaintiff,  nor  any  of  the  other  children  of  the  testator,  will  have  any 
right  to  the  lands,  or  the  rents  and  profits  thereof,  until  the  ter- 
mination of  the  life-estate ;  and  the  demurrer  to  the  pangn^ 
of  complaint  was  correctly  sustained.  We  proceed,  therefore,  to 
inqaire  what  estate  Mary  Steely  took  under  the  will  F 

It  is  due  to  counsel  to  remark  that  we  have  been  favored  with 
able  and  exhaustive  briefs,  that  have  facilitated  our  researches  and 
saived  us  much  labor  in  the  examination  of  the  question  involved. 

The  qaestion  involves  the  legal  effect  of  the  words  in  the  wiU, 
*'  to  be  hers  during  her  natural  life  or  widowhood,"  taken  in  con- 
nection with  the  other  portions  of  the  will.  If  the  words  quoted, 
construed  with  the  residue  of  the  will,  import  that  Mary  Steely 
is  to  have  a  life-estate  in  the  property  devised,  on  condition  that 
she  remain  a  widow  during  that  time,  the  life-estate  will  be  abso- 
lute, and  the  condition  will  fall,  inasmuch  as  we  have  a  statnte 
which  provides  that ''  A  devise  or  bequest  to  a  wife  with  a  condition 
in  restraint  of  marriage  shall  stand,  bat  the  condition  shall  be 
void."    2  R.  S.  1876,  p.  571. 

The  following  summary  of  the  law,  on  the  subject  of  conditionB 
in  wills  in  restraint  of  marriage,  is  found  in  1  Story  on  Eq.  (11th 
ed.),  §  280. 

'^  The  general  result  of  the  modem  English  doctrine  on  this  sub- 
ject (for  it  will  not  be  found  easy  to  reconcile  all  the  cases)  maybe 
stated  in  the  following  summary  manner.  Conditions  annexed  to 
gifts,  legacies,  and  devises,  in  restraint  of  marriage,  are  not  void,  if 
they  are  reasonable  in  themselves,  and  do  not  directly  or  virtually 
operate  as  an  undue  restraint  upon  the  freedom  of  marriage.  V 
the  condition  is  in  restraint  of  marriage  generally,  then,  indeed, 
as  a  condition  against  public  policy,  and  the  due  economy  and 
morality  of  domestic  life,  it  will  be  held  utterly  void.  And  so,  if 
the  condition  is  not  in  restraint  of  marriage  generally,  but  still  the 
prohibition  is  of  so  rigid  a  nature,  or  so  tied  up  to  peculiar  cir- 
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eanuUuioeSy  that  the  party,  upon  whom  it  is  to  operate,  is  nnrea- 
BODably  restrained  in  the  choice  of  marriage,  it  will  fall  under  the 
like  consideration.  Thus,  where  a  legacy  was  given  to  a  daughter, 
on  condition  that  she  should  not  marry  without  consent,  or  should 
not  marry  a  man  who  was  not  seized  of  an  estate  in  fee-simple  of  a 
dear  yearly  value  of  £500,  it  was  held  to  be  a  void  condition,  as 
leading  to  a  probable  prohibition  of  marriage.  [And  in  a  later 
case  it  was  held  that  a  general  condition  in  restraint  of  marriage 
is  good  as  to  the  testator's  widow,  but  not  good  in  respect  to  any 
other  person."] 

The  '*  later  case,''  above  alluded  to,  is  probably  that  of  Lhyd  v. 
Uoydf  2  Sim.  (N.  8.)  255,  where  it  was  held  by  the  vice-chancel- 
lor, that  ^*  according  to  the  anthorities,  such  a  condition  is  not 
void  as  to  the  wife,  the  law  recognizing  in  a  husband  such  an  inter- 
est in  his  wife's  widowhood  as  to  make  it  lawful  for  him  to 
rostrain  her  from  making  a  second  marriage,  by  imposing  a  condi- 
tion  that  on  such  marriage  any  provision  he  may  have  made  for 
her  shall  cease.  And  with  regard  either  to  his  wife  or  to  any  other 
woman,  a  testator  may  make  a  gift  so  long  as  she  shall  remain  sin- 
gle ;  but  if  he  first  gives  a  life-estate  to  a  single  woman,  a  stranger 
to  him,  and  then  annexes  a  condition  that  in  case  she  marries  at  all, 
it  shall  go  over,  that  being  in  general  restraint  of  marriage,  is  not 
a  good  condition."    See  Marley  v.  Rennoldsony  2  Hare,  571. 

We  deem  it  nnneoessary  to  determine  whether  our  statute  has 
done  any  thing  more  than  to  place  the  widow  of  the  testator  upon 
a  common  level  with  other  persons,  in  respect  to  restraints  upon 
marriage ;  in  other  words,  whether  such  reasonable  restraints  as 
would  be  upheld  in  regard  to  other  persons  may  not  be  upheld  in 
regard  to  such  widows,  under  the  statute  above  quoted.  The  stat- 
ute may  be  construed  to  prohibit  all  restraints  whatever  upon  mar- 
riage, or  only  such  general  restraint  as  could  not  be  imposed  upon 
others. 

If  the  will  in  this  case  shall  be  regarded  as  containing  a  condi-' 
tion  in  restraint  of  nuu'riage  at  all,  the  condition  is  general,  inter- 
dicting marriage  altogether,  and  must  fall.  It  is  apparent  that  the 
case  turns  upon  the  question  whether  the  words  **or  widowhood," 
as  used  in  the  will,  in  the  sentence  ''  to  be  hers  during  her  natural 
life  or  widowhood,"  i&ken  in  connection  with  the  other  parts  of 
the  will,  are  to  be  regarded  as  importing  a  condition,  or  only  a 
limitation.     If  they  are  words  of  r^ondUion,  the  nondition  is  void,. 
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If  they  are.  words  of  limitation  only,  the  estate  of  Mary  Steely  ter- 
minated at  her  marriage. 

In  the  solution  of  the  question  involved,  sight  must  not  be  lofit 
of  the  devise  over  to  the  children  of  the  testator  after  the  death  or 
marriage  of  his  widow;  for  there  may  be  cases,  where  there  is  a  de- 
vise over,  in  which  words  that  would  otherwise  be  regarded  as 
words  of  condition,  will  be  regarded  as  words  of  conditional  limita- 
tion. 

Thus  it  is  said:  ''If  the  condition  subsequent  be  followed  by « 
limitation  over  to  a  third  person,  in  case  the  condition  be  not  ful- 
filled, or  there  be  a  breach  of  it,  that  is  termed  a  conditional  limi- 
tation."   4  Kent  Com.  126. 

Blackstone  says:  ''  Yet,  though  strict  words  of  condition  be  used 
in  the  creation  of  the  estate,  if  on  breach  of  the  condition  the  estate 
be  limited  over  to  a  third  person,  aud  does  not  immediately  revert  to 
the  grantor  or  his  representative  (as  if  an  estate  be  granted  by  A  to 
B,  on  condition  that  within  two  years  B  intermarry  with  G,  and 
on  failure  thereof  then  to  D  and  his  heirs),  this  the  law  constmes 
to  be  a  limitation  and  not  a  condition;  because  if  ic  were  a  condi- 
tion, then,  upon  the  breach  thereof,  only  A  or  his  representatives 
could  avoid  the  estate  by  entry,  and  so  D's  remainder  might  be  de- 
feated by  their  neglecting  to  enter;  but  when  it  is  a  limitation  the 
estate  of  B  determines,  and  that  of  D  commences,  and  he  may 
ent^r  on  the  lands  the  instant  that  the  failure  happens/'  2  BL 
Oom.  155. 

In  Preston  on  Estates,  49,  50,  it  is  said:  '*It  is  the  well-known 
property  of  a  condition,  to  defeat  the  estate  before  the  completion 
of  the  period  to  which  the  estate  may  continue  under  the  limita- 
tion. *  *  *  It  may  also  be  noticed,  that  where  a  particular 
estate  is  created  by  will,  and  a  qualification  in  the  nature  of  a  con- 
dition is  annexed  to  the  disposition  of  that  estate,  and  another 
estate  is  limited  by  the  same  will,  after  the  estate  to  which  the  con- 
dition is  annexed,  the  condition  is  not  distinct  from  the  limitation; 
it  forms  part  of  the  limitation,  and  circumscribes  the  continuance 
and  extent  of  that  estate  to  which  the  qualification  is  annexed.** 
See,  also,  1  Fearne  on  Remainders,  271. 

The  doctrine  above  stated  can  have  no  application  to  the  present 
case,  however,  unless  there  was  a  valid  devise  over  of  the  remainder, 
or  some  part  of  it,  after  the  termination  of  the  estate  devised  to 
Mary  Steely.    Indeed,  the  doctrine  is  expressly  limited  to  cases  of 
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%  conditional  devise  over.  If  there  was  no  devise  over,  the  reason 
of  the  doctrine,  as  stated  by  Blackstone,  ntterly  fails,  for  there  is 
no  one  to  be  kept  out  of  an  estate  bj  the  failure  of  the  heirs  of  the 
testator  to  enter  for  condition  broken.  And  it  may  be  added,  if 
there  was  no  devise  over,  there  is  no  one  to  complain  that  the  com- 
mencement of  the  estate  devised  to  him  is  postponed,  contrary  to 
the  intention  of  the  testator.  If  there  was  no  devise  over,  there  is 
no  reason  for  converting  what  would  otherwise  be  a  condition  into 
%  conditional  limitation.  Viewing  the  plaintiff  as  an  heir  of  the 
testator,  and  not  as  a  devisee,  there  is  no  reason  for  construing  the 
words  "  or  widowhood,^'  as  used  in  the  will,  as  a  conditional  limita- 
tion, if  they  import  a  condition  rather. 

We  are  led,  therefore,  to  inquire  whether  there  was  any  valid 
devise  over  to  the  children  of  the  testator. 

It  seems  to  us  that  by  the  terms  of  the  will  they  took  just  the 
estate  which  the  law  would  have  cast  upon  them  by  descent,  had 
they  not  been  mentioned  in  the  will  at  all.  If  that  is  the  case,  the 
dense  to  them  is  a  nullity,  and  they  must  be  deemed  to  have  taken 
by  descent  and  not  by  purchase.  If  the  will  had  stopped  after 
having  devised  the  property  to  Maiy  Steely  "  to  be  hers  during  her 
natural  life  or  widowhood,"  and  had  not  disposed  of  the  remainder 
at  all,  the  children  of  the  testator  would  have  inherited  the  re- 
version equally ;  and  this  is  what  the  will  attempts  to  devise  to 
thent 

They,  therefore,  as  before  stated,  take  by  inheritance,  the  devise 
to  them  being  void.  It  is  said  by  Chancellor  Keitt,  4  Kent  Oom. 
506,  that  ''A  devise  to  the  heir  at  law  is  void,  if  it  gives  precisely 
the  same  estate  that  the  heir  would  take  by  descent  if  the  particular 
devise  to  him  was  omitted  out  of  the  will.  The  title  by  descent 
has,  in  that  case,  precedence  to  the  title  by  devise.  The  test  of  the 
role,  says  Mr.  Crosley,  is  to  strike  out  of  the  will  the  particular 
devise  to  the  heir,  and  then,  if  without  that  he  would  take  by 
descent  exactly  the  same  estate  which  the  devise  purports  to  give 
him,  he  is  in  by  descent  and  not  by  purchase.  Even  if  the  lands 
be  devised  to  the  heir  charged  with  debts,  he  still  takes  by  descent; 
for  the  charge  does  not  operate  as  an  alteration  of  the  estate." 

In  the  case  of  Ellis  v.  Page,  7  Gush.  161,  it  is  said,  among  other 
things:  "  It  makes  no  difference  as  to  the  operation  of  this  rule, 
that  the  land  comes  to  the  heir  charged  with  payment  of  annuitiet 
or  legacies,  nor  that  the  testator  devises  the  land  to  one  for  life. 
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remainder  to  his  heir  at  law  in  fee,  in  which  latter  case  the  heir  is 
in,  on  the  termination  of  the  life-estate,  by  descent  and  not  by 
purchase.'' 

If  the  children  of  the  testator  be  regarded  as  having  taken  under 
the  will,  the  remainder  became  vested  in  them  immediately  npon 
the  death  of  the  testator,  though  not  to  be  enjoyed  in  possession 
until  the  termination  of  the  estate  devised  to  Mary  Steely,  just  as 
the  reversion  would  vest  in  them  by  descent ;  so  that,  in  this 
respect,  they  took  the  same  estate  by  descent  as  by  the  will.  And 
the  direction  in  the  will,  that  the  land  should  not  be  divided 
between  the  children  until  the  youngest  one  should  become  of  age, 
did  not  change  the  tenure  of  the  property.  Indeed,  it  is  said  in  % 
note  to  the  case  of  Scott  v.  Scott,  1  Eden»  458,  referring  to  anthori- 
ties,  that  **  a  mere  alteration  as  to  the  time  of  the  heir's  coming  to 
the  estate  does  not  create  such  a  difference  in  point  of  estate  as  to 
prevent  him  from  taking  by  descent" 

If  a  testator  should  provide  in  his  will,  that  his  lands  should  not 
be  parted  among  his  children  until  the  youngest  should  become  of 
age,  this,  doubtless,  would  be  effectual  to  prevent  partition  until 
that  time  should  arise.  2  B.  S.1876,  p.  347,  §  10.  Yet  it  is  clear  that 
such  a  provision  would  not  make  the  children  purchasers  rather 
than  heirs.    They  would  take  the  land  as  heirs  and  not  as  devisees. 

But  it  is  insisted  by  counsel  for  the  appellant,  as  we  understand 
their  brief,  that  the  devisees  must  be  regarded  as  taking  by  par- 
chase  and  not  by  descent,  because  they  are  named  in  the  will,  and 
mentioned  as  ^'children  "  and  not  as  heirs;  and  the  rule  in  SheOef9 
case  IS  cited  as  illustrative  of  the  point. 

It  may  be  conceded  that  under  the  rule  in  SheUcifs  case,  if  there 
be  a  devise  to  A  for  life,  with  remainder  over  in  fee  to  his  heirs,  or  the 
heirs  of  his  body,  the  fee  vests  in  A,  and  the  heirs  take  by  descent 
and  not  by  purchase.  But  if  there  be  a  devise  to  A  for  life,  with 
remainder  over  in  fee  to  his  *^  children,"  the  children  take  by  pn^ 
chase,  and  not  by  descent.  Sorden  v.  Oat&toood,  1  Ind.  107;  Doe  v. 
Jackman,  5  id.  283;  SiceloffY.  Redman's  Adm'r,  26  id.  251;  McOraj 
V.  Lipp,  35  id.  116;  Afidrewe  v.  Spurlifij  id.  262;  Nelson  v.  Dam^ 
id.  474. 

But  we  do  not  see  that  the  rule  in  SheJhtfs  case  has  any  applica- 
tion to,  or  throws  any  light  upon,  the  question  here  involved.  The 
rule  in  Shelley's  case,  where  it  arises  upon  a  will,  raises  no  question 
whether  there  is  a  valid  devise  over  after  the  termination  of  the 
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life-estate,  but  always  goes  on  the  theory  that  there  is  a  valid  de- 
vise over.  Otherwise,  the  devisee  for  life  could  not  take  the  fee,  as 
he  does  where  the  property  is  devised  to  him  for  life  with  remain- 
der in  fee  to  his  heirs.  Again,  under  the  rule  in  ShelUy^a  case,  the 
heirs  of  the  devisee  for  life  take  by  virtue  of  the  will,  though  they 
take  as  heirs  of  the  life-tenant,  for  without  the  will  they  would  take 
nothing. 

The  difference  between  a  devise  to  A  for  life,  with  remainder  in 
fee  to  his  children,  and  a  devise  to  A  for  life,  with  remainder  in  fee 
to  the  children  of  the  testator,  is  an  important  one.  In  the  former 
cose  the  children  of  A  might  take  by  purchase,  but  they  would  take 
nothing  without  the  will.  In  the  latter  case  the  children  of  the 
testator  might  take  the  reversion  without  any  devise  of  it  to  them. 

Hero  the  heirs  of  the  testator  take  by  descent  from  him,  and  not 
from  one  to  whom  the  life-estate  is  devised,  with  remainder  over  to 
them;  and  they  take  without  the  aid  of  any  will.  And  we  see  no 
reason  for  holding,  that  because  the  heirs  of  the  testator  are  de- 
scribed in  the  will  as  ^*  children ''  instead  of  heirs,  they  should  be 
held  to  take  by  devise  rather  than  by  descent 

The  real  question  is,  whether  they  take  by  descent  the  same 
estate  that  was  attempted  to  be  conferred  upon  them  by  devise, 
whether  they  are  called  children,  or  heirs,  or  however  else  they  may 
be  designated  in  the  will.  And  this  is  sustained  by  authority.  In 
the  case  of  Hurst  v.  Earl  of  Winchelsea,  1  W.  Bl.  187,  a  case  re- 
ferred to  by  Chancellor  Kent  on  the  subject,  a  woman  devised  all 
her  estate,  charged  with  pecuniary  legacies,  to  her  son  Thomas 
Herbert,  designating  him  by  name,  and  not  as  heir;  and  it  was  held, 
after  two  arguments,  that  he  took  as  heir,  and  that  the  devise  gave 
him  no  estate  at  all. 

In  the  case  of  Medley  v.  WilltamSy  7  Gill  &  J.  61,  the  testator, 
after  making  some  other  dispositions  in  his  will,  gives  and  bequeathes 
sll  the  rest,  and  residue  of  his  estate,  both  real  and  personal,  to  hia 
daog^ter  M.  J.  Williams,  to  her,  and  heirs  forever,"  without  men* 
tioning  her  as  his  heir.  It  was  held  that  M.  J.  Williams  took  by 
descent  and  not  by  devise. 

So,  also,  in  the  case  of  Hoaver^s  Lessee  v.  Oregwry^  10  Yerg.  444, 
a  testator  had  bequeathed  certain  property  to  his  daughter  by  name, 
sod  to  her  heirs,  not  designating  her  as  his  heir;  and  it  was  also 
held  that  she  took  by  descent  and  not  by  purchase. 

From  these  considerations,  we  are  clear  that  the  devise  over  to 
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the  children  of  the  testator  is  Toid,  and  that  the  case  preseuted 
arises  between  the  heir  of  the  testator  as  such,  and  the  deyisee, 
Mary  Steely,  untrammelled  with  the  supposed  rights  of  any  devise 
over,  after  the  termination  of  the  estate  devised  to  Mary  Steely,  and 
freed  from  any  of  the  circumstances  that  have  led  to  the  oonyeraion 
of  a  condition  into  a  conditional  limitation. 

If  the  testator  had  devised  the  property  to  his  wife,  **  during  her 
widowhood,"  the  words  '^  during  her  widowhood''  would  have  been 
words  of  limitation  and  not  of  condition,  and  would  have  set  bounds 
to  the  estate  devised,  not  cut  down  by  any  condition.  Hannon  ?. 
Brown,  58  Ind.  207. 

But  such  is  not  the  language  of  the  wilL  The  words  of  the  will, 
^'  to  be  hers  during  her  natural  life  or  widowhood,"  clearly  import 
a  condition  in  restraint  of  marriage,  and  the  law  renders  that  con- 
dition void,  leaving  the  devise  for  life  valid.  The  words  ^tobe 
hers  during  her  natural  life ''  precede  the  conditional  words,  and 
limit  the  estate  devised  to  the  life  of  the  devisee.  They  are  clearly 
words  of  limitation,  and  they  show  an  intent  on  the  part  of  the 
testator  that  the  devisee  should  hold  for  life  unless  the  term  should 
be  cut  down  by  what  followed.  Then  follow  the  words  ^  or  widow- 
hood." These  latter  words  signify  that  if  the  devisee  should  cease 
to  be  a  widow  the  life-estate  thus  devised  should  also  cease. 

The  word  '^  condition "  is  not  necessary  to  the  creation  of  a 
condition.  Any  words  that  convey  the  proper  meaning  will  create 
a  condition. 

The  testator,  to  be  sure,  did  not  say  '^  to  be  hers  daring  her 
natural  life,  on  condition  that  she  shall  continue  to  be  a  widow,* 
but  he  said  what  signifies  the  same  thing. 

A  condition  is  a  condition,  call  it  by  what  name  we  wilL  It  is 
still  a  condition,  though  found  in  the  specious  and  delusive  guise 
of  a  limitation. 

The  faculty  of  speech,  it  may  be  assumed,  was  bestowed  upon  man 
to  enable  him  to  express,  not  to  conceal,  his  ideas.  The  idea,  the 
meaning  of  an  instrument,  is  to  be  sought  after,  whatever  may  be 
the  form  of  expression  ;  and  when  found,  it  will  indicate  the 
character  of  the  instrument  Say  that  the  language  of  the  will  creates, 
not  a  condition,  but  a  conditional  limitation,  or  a  limitation  upon 
a  limitation,  or  an  alternate  limitation,  or  otherwise  disguise  its 
import  as  plausibly  as  we  may,  still  the  meaning  is  unmistakable; 
and  that  meaning  is  that  the  devisee,  Mary  Steely,  is  to  have  the 
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property  devised,  '^dariDg  her  natural  life,"  only  oa  the  condition 
lalMequent  that  she  should  continue  to  be  a  widow.  This  subsequent 
condition  is  void,  as  before  observed  and  the  devise  for  life  valid, 
though  the  devisee  has  since  married. 

The  view  which  we  have  taken  of  the  will,  in  construing  the 
words  *^  or  widowhood,''  as  importing  a  condition,  rather  than  a 
conditional  limitation,  is  not  supported  by  all  the  authorities ;  yet 
it  is  sustained  hy  authority,  and  in  our  opinion,  is  correct  on 
principle.  We  will  notice  some  of  the  authorities  cited  upon  the 
point 

The  ease  of  Marphs  v.  Baifibridge,  1  Madd.  317,  was  this: 
Thomas  Marples  bequeathed  to  his  wife,  Anne  Marples,  ^^  should 
she  survive  and  continue  unmarried,  all  his  goods,  chattels,  estate, 
and  effects  at  the  time  of  his  death,  to  use,  occupy,  and  possess 
the  same  during  the  term  of  her  natural  life,  and  from  and  imme* 
diatdy  after  her  death,''  he  disposed  of  the  same.  Anne  Marples, 
having  survived  the  testator,  agun  married,  and  the  question  arose 
whether  by  such  marriage  she  had  not  forfeited  her  right  to  the 
property  thus  devised  to  her.  The  vice-chancellor,  after  stating 
the  case>,  said :  **  The  cases  are  numerous  on  this  subject  When 
there  is  a  bequest,  like  the  present,  of  personal  property,  upon  a 
condition  subsequent,  and  no  bequest  over  on  breach  of  the  con- 
dition, the  condition  is  considered  only  in  terrarem.  It  has  been 
aigued,  that  this  is  not  a  condition,  but  a  bequest  till  the  second 
marriage ;  but  that  is  too  refined  a  distinction  ;  nor  will  the  court 
fed  disposed  to  put  such  a  construction  on  the  will,  as  will  occasion 
a  forfeiture.  The  language  imports  a  condition,  just  as  much  as  if 
the  words  used,  were,  (^,  or  provided ^  she  continue  unmarried.  It 
most  be  considered  as  a  condition  subsequent  The  testator's  wife, 
therefore,  is  entitled  to  this  property  during  her  life,"  etc. 

The  above  case  is  probably  not  now  regarded  as  law  in  England, 
for  the  reason  that  it  is  now  there  held,  as  we  have  seen,  that  a 
husband  may,  as  a  condition  to  the  bounty  he  may  bestow  upon  his 
wife  by  his  will,  impose  restraint  upon  her  subsequent  marriage. 
But  with  such  a  statute  as  ours,  the  decision  would  be  entirely 
correct ;  and  it  is  in  point  here  in  reference  to  the  conditional 
character  of  the  wilL 

In  the  case  of  Binnmjnan  y.  Weaver,  8  Md.  517,  it  was  held  that 
a  devise  that  ''my  wife  shall  keep  possession  of  all  my  property 
during  the  continuance  of  her  life,  provided  she  doth  stay  unmar* 
Vol.  XXXV— 32 
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ried,"  without  any  bequest  over  in  the  event  of  marriage,  gave  the 
wife  the  property  for  life,  the  condition  in  restraint  of  marriage 
being  void  as  against  the  policy  of  the  law. 

It  may  be  observed  that  the  condition  in  the  above  case,  tboagb 
perhaps  more  apparent,  was  no  more  real  than  that  in  the  case 
under  consideration. 

In  the  case  of  Cappage  v.  Alexander's  Heirs^  2  B.  Monr.  313,  the 
testator  left  a  will,  saying  "  I  give  unto  my  beloved  wife,  Mai; 
Alexander,  the  half  of  my  land  I  now  own,  during  her  widowhood 
or  life/'  etc.  The  court  said,  among  other  things  :  '^  We  are  aware 
that  it  has  been  sometimes  decided  that  a  condition  in  the  bequest 
or  devise  of  a  husband,  in  restraint  of  the  second  marriage  of  his 
widow,  is,  as  in  other  cases  where  there  is  no  devise  over,  to  be  con- 
strued  in  terrorem,  against  the  policy  of  the  law  and  void."  Soma 
authorities  are  cited,  and  the  court  proceeds  :  '^  Yet  it  has  been  fre- 
quently said,  and  we  incline  to  think  upon  good  reason,  that  a  con- 
dition that  a  widow  shall  not  marry  is  not  unlawful  or  void,"  etc. 
After  discussing  the  point  at  some  length,  the  court  finally  waives 
it,  and  decides  that  the  words  of  the  will  are  words  of  limitation 
and  not  words  of  condition,  and  that  the  estate  devised  to  the 
widow  terminated  at  her  subsequent  marriage.  The  case  is  not 
entirely  parallel  with  the  one  before  us,  for  the  words  "  during  her 
widowhood*'  precede  the  words  **or  life.*' 

To  what  extent,  if  any,  the  difference  in  the  two  cases  is  substan- 
tial, we  deem  it  unnecessary  to  inquire. 

The  counsel  for  the  appellant  have  cited  some  cases  from  Mis- 
souri, which  we  will  briefly  notice.  They  are  Walsh  v.  Maihews,  II 
Mo.  131 ;  Williams  v.  Cowden,  13  id.  211 ;  and  Dumey  r.  Schaiffler, 
24  id.  170. 

In  the  first  mentioned  of  these  cases,  one  Joseph  W.  Walsh  had 
made  a  will  devising  certain  property  to  his  wife  for  and  during 
her  natural  life  or  widowhood.  This  language,  it  will  be  seen,  is 
almost  identical  with  that  in  the  will  under  consideration.  The 
testator  having  died,  and  his  widow  having  again  married,  the  ques- 
tion arose  whether  her  estate  had  not  terminated,  and  the  court 
held  that  it  had.  In  the  opinion  the  court  enter  into  a  toll  dis- 
cussion of  the  question  whether  a  condirion  in  restnunt  of  marriage, 
annexed  to  a  devise  by  a  husband  to  his  wife,  can  be  upheld,  and 
decide  that  it  can.  Indeed,  such  seems  to  be  the  general  current 
of  the  decisions,  where  the  matter  is  not  controlled  by  statote.    It 
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is  upon  this  ground  that  the  case  seems  to  have  been  mainly  de» 
cided.  But  the  court  gave  a  construction  to  the  words  of  the  will 
holding  them  to  be  words  of  limitation.  In  the  opinion,  it  is  said, 
after  quoting  and  paraphrasing  the  language  of  the  will :  '^  Her& 
then  is  a  limitation  on  a  limitation.  The  first  clause  of  the  sen- 
tence limits  the  estate  to  the  natural  life  of  the  wife.  The  latter 
cknse  imposes  a  limitation  on  the  former,  and  determines  the  estate 
npon  the  happening  of  a  contingency  which  the  testator  foresaw 
might  take  place,  to  wit :  the  remarriage  of  his  wife.  If  she  did 
not  remarry,  then  she  was  to  enjoy  a  life-estate ;  if  she  did,  her  re* 
marriage  determined  her  estate  in  the  house  and  farm.  During 
her  widowhood  she  takes  and  holds  under  the  first  clause,  the 
second  being  inoperative ;  but  upon  her  second  marriage,  force 
and  effect  is  imparted  to  the  latter  clause  and  her  estate  is  deter* 
mined  thereby.^' 

It  seems  too,  that  the  very  statement  of  the  court  shows  that  the 
words  of  the  latter  clause  import  a  condition  rather  than  a  limita- 
tion. ^  If  she  did  not  remarry,  then  she  was  to  enjoy  a  life-estate." 
What  is  this  but  saying  she  was  to  enjoy  a  life-estate,  if,  or  upon 
condition,  that  she  did  not  remarry  P  That  the  words  were  re- 
garded by  the  same  court  as  words  of  condition,  will  be  noticed 
hereafter,  in  this  opinion. 

In  the  next  case,  that  of  WiUtams  v.  Cowden,  supra,  the  testator 
had  devised  certain  real  estate  to  his  son  and  daughter,  in  equal 
moieties,  with  a  provision  that  if  the  daughter  should  marry  or  die, 
the  land  should  belong  to  the  son  exclusively.  The  daughter  hav- 
bg  married,  the  question  arose  whether  the  moiety  devised  to  her 
went  over  to  the  son  or  remained  in  her ;  and  the  court  held  that 
it  remained  in  her,  the  condition  in  restraint  of  her  marriage  being 
void. 

In  DufMy  V.  ScAaffl^,  supra,  the  last  of  the  Missouri  cases,  one 
Henneger  had  made  a  will  containing  the  following  clause  :  ^*  I 
give  and  bequeath  unto  my  wife  Sarah  the  whole  of  my  estate, 
both  personal  and  real,  during  her  life  or  widowhood ;  but  if  my 
wife  should  again  marry,  so  soon  as  the  same  takes  place,  my  whole 
estate,  both  real  and  personal,  I  give  and  bequeath  to  John  and 
Sarah  Dumey,  a  boy  and  girl  living  with  me,  to  be  equally  divided 
among  them." 
The  widow  of  the  testator  having  remarried,  the  question  arose 
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whether  her  right  in  the  property  devised  had  not  terminated.  The 
opinion  of  the  court  commences  as  follows : 

^  Walsh  V.  Mathews  and  Wify  IX  Mo.  134,  determined  here  in 
1847,  is  a  direct  authority  in  point,  and  must  control  our  present 
judgment.  That  case  is  not  shaken  by  the  subsequent  case  ot 
Williams  and  WiUiams  v.  Cowden,  13  Mo.  211,  from  which  it  is 
clearly  distinguishable.  The  first  is  a  condition  annexed  by  a  has- 
band  to  restrain  the  marriage  of  his  widow,  and  the  second  by  a 
father  in  restraint  of  the  marriage  of  his  daughter.  Both  were  an* 
nezed  to  testamentary  dispositions  of  real  property;  and  the  first 
was  allowed,  and  the  second  declared  to  be  unlawful  as  being  againtt 
public  policy ;  and  although  the  point  is  settled  by  the  preyiou 
judgment  of  this  court,  yet  as  the  matter  has  been  argued  some- 
what at  large,  we  have  re-examined  the  question  and  are  entirely 
satisfied  with  the  first  decision.'' 

Here  is  a  clear  and  definite  recognition  of  the  fact  that  the  will 
in  the  case  of  Walsh  v.  Mathews  contained  a  condition  in  restrsint 
of  marriage.  The  court  then  proceed  to  re-examine  at  length  the 
validity  of  such  condition  in  respect  to  the  widow  of  the  testator, 
and  reaffirm  its  validity. 

On  the  whole,  the  Missouri  cases  tend  strongly  to  support,  rather 
than  to  militate  against,  the  conclusion  at  which  we  have  arrived 
in  respect  to  the  conditional  character  of  the  devise  in  question. 

The  cases  of  Heath  v.  LewiSy  3  De  O.,  M.  &  6.  954,  and  Eva$u  v. 
Rosser,  2  Hem.  &  M.  190,  have  been  cited.  In  the  last-mentioned 
case,  a  devise  had  been  made,  by  which,  as  construed  by  the  court| 
*^  the  plaintifF  is  to  take  during  his  life  or  until  his  second  mar- 
riage." The  plaintiff  having  married  a  second  time,  it  was  held 
that  his  estate  terminated.  It  may  be  observed  that  there  was  a 
valid  limitation  over,  upon  the  second  marriage  of  the  plaintiff. 

The  vice-chancellor  said,  among  other  things:  '^In  Heaik  v. 
Lewes  the  gift  was  to  a  lady  for  life,  if  she  should  so  long  continae 
unmarried,  and  it  was  held  that  it  was  a  limitation  until  marriage, 
and  not  a  gift  defeasible  on  subsequent  condition,  and  so  in  ail 
cases  where  you  do  not  find  the  words  of  the  precise  kind  which 
would  import  a  strict  condition,  you  are  able  to  escape  the  difficul- 
ties which  have  sometimes  been  the  occasion  of  embarrassment 
The  whole  difficulty,  of  course,  arises  from  the  refined  distinction 
that  limitations  until  marriage  may  be  good,  where  limitations  de* 
feasible  on  marriage  would  be  bad. 
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"I  shoald  hsYe  taken  more  time  to  coDsider  my  judgment  if  on 
the  point  of  contention  I  had  held  this  to  be  a  condition  subse- 
qnent  defeating  the  estate.  But  I  read  it  as  a  gift  whose  duration 
depends  on  two  altematiyes,  and  that  being  the  nature  of  the  lim- 
itation, it  is  perfectly  good,  and  in  the  event  that  has  happened 
the  plaintiflTs  interest  is  determined.^' 

The  assumption  in  the  foregoing  extract,  that  '^  words  of  the 
precise  idnd  which  would  import  a  strict  condition  "  are  necessary 
to  create  a  condition,  seems  to  us  to  be  contrary  to  the  general  cur- 
rent of  authority  in  this  State  and  elsewhere.  Thus  in  Lindsey  r, 
Lindsey,  45  Ind.  552,  561,  this  court  said,  quoting  from  Williams 
OQ  Executors  :  '^  No  precise  form  of  words  is  necessary  in  order  to 
create  conditions  in  wills ;  but  whenever  it  clearly  appears  that  it 
was  the  testator's  intent  to  make  a  condition,  that  intent  shall  be 
carried  into  effect,"  and  a  number  of  additional  authorities  are 
sdded. 

When  the  condition  is  created  by  the  will,  the  question  whether 
it  is  valid  and  effectual  or  not  must  depend  upon  the  law  applicable 
to  the  case,  and  not  upon  the  intention  or  purpose  of  the  testator. 
Other  authorities  are  cited  by  counsel  for  the  appellant,  in  refer- 
ence to  the  construction  of  the  will,  which,  in  view  of  the  length  to 
which  this  opinion  has  already  extended,  we  deem  it  unnecessary 
to  notice  herein.  We  are  satisfied  that  the  will  embodies  a  clear 
condition  in  restraint  of  the  marriage  of  Mary  Steely,  though 
clothed  in  the  form  of  a  limitation  upon  a  limitation  or  an  alter- 
nate limitation.  To  hold  that  the  restraint  thus  imposed  upon  the 
marriage  of  the  devisee  is  valid,  and  that  in  order  to  the  enjoyment 
of  the  estate  devised  to  her  for  life,  she  must  remain  a  widow, 
would  be  a  palpable  evasion  of  the  statute,  and  a  thwarting  of  the 
purpose  of  the  legislature  in  enacting  it 

We  desire  to  say,  before  closing  this  opinion,  that  we  do  not 
decide  that  a  different  conclusion  would  have  been  reached  had 
there  been  a  devise  over  after  the  marriage  of  Mary  Steely.  It 
will  be  time  to  decide  such  question  when  it  shall  arise.  We  have 
found  the  case  to  be  one  where  there  was  no  valid  devise  over,  and 
have  considered  it  accordingly. 
The  demurrer  to  the  complaint  was  properly  sustained* 
The  judgment  below  is  affirmed,  with  costs. 

,P€iitian  for  a  fehearina  averruMm 


m 


INDIANA. 


Stilwell  V.  Knapper. 


Non  BT  TBB  BxpoRTSB.— In  Coon  T.  Bern^  60  Ihd.  47^  a  teitetor  deviied  (ohiivlfe* 
*^  in  lieu  of  her  interest  in  his  laadfli,**  »  certain  tmotof  lend  **  during  her  netenllfft^or 
■so  kmg  as  ehe  may  remain  my  widow.**  Htid,  a  life  eetete,  the  condition  being  toM  nh 
raetraint  of  marriage.  The  court  said:  ^  We  have  no  doubt  tiiat  she  took  a  lifeertato 
Her  subsequent  marriage,  therefore^  did  not  terminate  the  estate  vested  in  her.  Itiivsy 
•dear  that  the  testator  Intended  that  she  should  have  a  life-estate  vnless  sheshooklnunr 
again.  Qy  the  will  a  life-estate  is  first  given,  and  then  this  is  attsmpted  to  be  oooditionillr 
cut  down,  in  the  same  sentenoe,  by  the  alternattra  words  *or  so  longaa  she  naynniiB 
ny  widow.*  If  he  had  given  her  the  estate  simply  as  long  as  she  might  remain  Ut  widow, 
4he  case  would  have  been  like  that  of  Hanncn  t.  Browfn^  68  lad.  Wf.  Bat  the  priodite 
aettled  hi  that  case  cleariy  established  the  proposltioa,  that  having  first  given  bar  the  Hf^ 
•estate,  the  testator  could  not  cut  it  down  by  aoondition  In  lesiislnt  of  mairisge.  He 
condition  may  not  be  expressed  in  tenns  in  the  wm,  but  is  contsined  in  It  as  fullf  ss  if  te 
language  had  been  'daring  her  aatwallife  provided  she  shall  not  again  many.*** 


SUPREME    COURT 


IOWA. 


Habt  t.  WiLza. 

(PiIow%fiftJ 

A  Mie  dirted  in  one  State  mnd  signed  bj  one  maker  there,  bat  ligBed  by  otfMf 
■eken  and  delivered  in  another  State,  ie  a  oontraet  of  the  latter  State, 

ACTION  on  a  promissory  note.    The  opinion  states  the  facta. 
The  plaintiff  had  judgment  below. 

Wamsr  d  Bulloch,  for  appellants. 

ffarvey  dk  Young,  for  appellee. 

Day,  J.  The  oonrt,  we  think,  erred  in  holding  that  the  contract 
upon  which  the  note  was  exeonted  was  to  be  performed  in  Missouri, 
and  that  the  law  of  Missouri  was  the  lex  loci  contractus.  The 
«ndenoe  shows  the  following  state  of  facts:  The  note  in  question 
was  given  for  money  borrowed  in  equal  sums  by  Uriah  Wills  and 
&  Spragne.    A.  T.  Orimea  is  a  surety  noon  the  note.    The  defend- 
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ants  Wills  and  Spragae  had  some  conference  in  Iowa  with  the 
plaintiff.   Baton  Hart,  respecting   Wm.   M.  Hart,    who  liycd  in 
Missouri.    Subsequently  the  defendants  ^prague  and  Buton  Hart 
yisited  Wm.  M.  Hart  in  Missouri,  where  the  note  in  question  was 
signed  by  Sprague,     Wm.  M.  Hart  then  gave  Buton  Hart  a  paoksge 
of  money  to  bring  to  Iowa,  and  directed  him,  when  the  note  was 
executed  by  the  other  parties,  to  pay  the  money  to  the  defendants. 
Wills  an4  Grimes  signed  the  note  in  Decatur  county,  Iowa,  and 
then  the  note  was  delivered  and. the  mon^y  was  paid  orer.    Under 
these  circumstances  the  note  must  be  regarded  as  an  Iowa  contract, 
and  governed  by  its  laws.     In  2  Pars,  on  Notes  and  Bills,  p.  327,  it 
is  said:    "  The  kx  loci  contractus  depends  not  upon  the  place  where 
the  note  or  bill  is  made,  drawn,  or  dated,  but  upon  the  place  where 
it  is  delivered  from  drawer  to  drawee,  from  promisor  to  payee, 
from  indorser  to  indorsee.    It  has  been  frequently  stated  that  a  note 
is  nothing  until  delivered ;  and  that  indorsement  is  not  merely 
writing,  but  transferring  from  the  hand  of  the  one  party  to  that  of 
the  other."    See,  also,  cases  cited  in  note  x.     It  is  urged  by  appellee 
that  if  no  place  be  designated  in  a  note  as  a  place  of  payment,  the 
law  of  the  place  where  it  is  made  determines  its  construction, 
obligation  and  place  of  payment,  citing  2  Pars,  on  Notes  and  Bilb, 
p.  333.     This  is  true  if  the  mtdcing  of  a  note  be  regarded  as  in- 
cluding the  delivery,  but  not  otherwise.   The  appellee  further  insists 
that  the  dating  of  the  note  at  Princeton,  Missouri,  designates  that 
place  as  the  place  of  payment.     No  authority  is  cited  in  support  of 
this  position,  and  we  think  it  is  not  maintainable.    In  Cooki. 
Moffat,  5  How.  295,   notes  drawn  and  dated  at  Baltimore,  bnt 
delivered  in  New  York  in  payment  of  goods  purchased  there,  were 
held  to  be  payable  in  and  governed  by  the  laws  of  New  York.    In 
that  case  Obieb,  J.,  said:    ''Although  the  notes  purport  to  have 
been  made  in  Baltimore,  they  were  delivered  in  New  York  in  pay- 
ment of  goods  furnished  there,  and  of  course  were  payable  there, 
and  governed  by  the  laws  of  that  place.''    See,  also,  other  aathori- 
ties  cited  in  2  Pars,  on  Notes  and  Bills,  p.  327,  note  z.    The  court 
erred  in  holding  that  the  defense  of  usury  could  not  be  oonsidered. 
The  cause  must  be  remanded  for  a  new  triaL 

Judgment  reversed,  and  cause  remanded. 
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60LDBK  V.  Newbrakd. 

(98  lows,  M 
Matttr  ondmrtatU-^UtMUy  of  matter  Jbr  Mroanl'« criminal  trnpa^ 

Ab  armed  wAtebman»  employed  bj  the  ownen  of  %  brewery  to  guard  tbelt 
property  mud  preeerre  the  peace,  pursued  a  peraoa  acting  on  the  premloet  fal 
A  dninken  and  disorderly  manner,  and  while  he  was  retreating^  killed  him. 
Aid,  that  the  employers  were  not  liable 

ACTION  of  damages  for  maliciously  killing  of  a  person.    The 
opinion  states  the  £sots.    The  defendants  had  judgment  below. 

WQMams  4t  MeMiOen,  for  appellant, 

John  F,  Zae0^f  for  appelleea 

SuTKBB,  J.    [Omitting  an  unimportant  matter.:) 

IL  Using  the  language  of  appellant's  counsel^  the  following  faets 

were  established:    ''That  the  defendants^  ever  since  1876,  liaTS 

been  owning  and  operating  a  brewery  in  the^^itj  of  Oskidoosay  lowi^ 

under  the  firm  name  and  style  of  Blattner  ft  Newbrand,  and  that 

Charles  Blattner,  during  all  that  timoi  has  "been  and  is  now  theiv 

raperintendent,  managing  and  running  the  businessj  and  that  one 

Haz  Boenspeiss  during  all  that  time  has  been  and  is  now  a  hand 

employed  in  the  business  there  under  the  control  of  Charles  Blatt* 

ner,  and  paid  his  wages  by  him  out  of  the  firm  moneys,  and  that 

a  part  of  his  business  was  to  guard  the  breweryj  and  ho  slept  there 

at  night  for  that  purpose,  and  that  there  was  a  revolyer  kept  there 

by  the  firm,  and  Boenspeiss  had  access  to  it  and  slept  with  it  under 

bis  pillow  at  night ;  that  defendants  were  engaged  in  the  business 

of  manufacturing  and  selling  beer,  and  like  all  t>eer  saloons,  rowa 

were  likely  to  occur,  and  Boenspeiss  was  empowered  to  protect  the 

property  and  to  quell  disturbances,  and  worked  there  in  the  business 

generally. 

'*hk  the  afternoon  of  the  day  David  Ck>lden  was  killed,  he  and* 
Us  brother  were  there  drinking  beer,  and  got  kicked  out  of  the 
bieweiy.  Afterward,  about  supper  time,  they  went  back  to  the 
breweiy  and  drank  some  more  beer,  and  being  a  little  drunk,  mad 
,  John  Golden  got  into  a  little  fracas  with  John  Maokey» 
Tot.  XXZY— 88 
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and  they  skirmished  until  they  got  oat  of  the  brewery.    In  the 

meantime  Max  Boenspeiss  oame  out  of  the  office,  where  the  revolver 

was  kept,  and  approached  the  east  door,  and  just  about  that  time 

David  Golden,  being  oat  of  doors  on  the  east  side  of  the  brewery, 

thrQW  a  bricJIi:  into  the  brewery,  and  hit  the  copper  cooler,  and  Boen* 

speiss  started  oat  at  the  east  door  after  him,  and  Dare  tamed  tnd 

«an,  when  Boenspeis%  after  going  fifteen  or  twenty  feet  from  the 

li^wery,  fired;  and  shot  Dave  in  the  back  of  the  head,  and  he  M 

forward  on  his  face,  about  forty  or  fifty  feet  from  the  brewery." 

Conceding  the  evidence  was  as  above  stated,  it  did  not,  in  cor 

.of^inion,. show. that  defendants  were  liable.     It  was^therefore  im- 

ipaterial,  .an^  was  properly  excluded.    The  theory  of  appeDantii 

that  Boenspeiss  was  employed  to  guard  and  protect  the  brewery,  for 

which  purpose  he  was  furnished  with  4  pistol,  and  that,  he  shot  the 

deceased  while  in  the  line  of  his  duty.    Without  determining 

whether  if  this  was  all,  the  defendants  would  be  liable,  Ve  think  the 

fact  that  the  deceased  was  retreating  from  the  brewery,  at  the  time 

the  fatal  shot  Iras  fired,  shows  conclusively  it  was  not  fired  for  or 

with  the  intent  of  protecting  the  brewery,  or  in  the  line  of  Boen- 

ilrpeiss'  duty.  '  If  Boenspeiss  had  shot  with  the  pistol  from  the 

brewery  a  person  peaceably  passing  along  the  highway,  the  defend- 

ante  clearly  would  not  haye  been  liable,  and  we  think  there  is  no 

teSentiat  difference  between  the  case  supposed  and  Uie  one  at  bar. 

To  i)rotedt  the  brewery  did  not  require  Boenspeiss  to  shoot  and  kill 

%  person  who  was  retreating  therefrom.     The  killing  was  iiot» 

therefore,  done"  in  the  line  of  the  duty  Boenspeiss  was  employed  to 

jperform^ 

[Omitting  a.  point  of  evidence.] 

Judgmmit  afl§mei. 


• « 


StATB  y.   WHITOOIfB 

(lttI6wa,8B.) 


A  deeree  of  diyoroo,  snbeeqaeotlj  adjudged  void,  is  no  defenee  to  an  iadku 
ment  for  adnltery  bj  meaDs  of  a  seoond  marriage,  oontraetnd  In  reUaasi 
'    npoD  the  validity  of  the  decree.* 

^■■■■■■■-  '  ~  ■  -■■  Mill  — —— 

•  Toaame  effect  Fox  r.  State  (8  Tax.  Ot.  Ap|K  8S9),  80  An.  Sep.  %4ii^ 
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nONYICTION  of  adaltery.    The  opinion  states  the  case. 

A.  F.  Brtnon  and  A,  71  Cole,  for  appellant. 
/•  R  MeJunkin,  attorney-general,  for  State. 

Bbck,  C.  J.  I.  The  evidence  tended  to  prove  that  defendant 
and  Boana  Whitcomb  were  married  in  18559  ftud  that  defendant 
prosecated  an  action  for  a  divorce  in  the  District  Court  of  Floyd 
county,  resulting  in  a  decree  divorcing  the  parties,  December  4, 
1872.  On  the  7th  day  of  January,  1873,  defendant  was  married  to 
Bachel  Patterson,  with  whom  the  crime  of  adultery  is  charged  to 
have  been  committed.  November  13, 1873,  Boana  Whitcomb  filed 
a  petition  in  the  Floyd  District  Court  to  set  aside  and  annul  the 
decree  of  divorce  on  the  ground  that  it  was  procured  by  the  fraud 
of  defendant.  The  venue  of  this  case  was  changed  to  Chickasaw 
county,  and  the  decree  of  divorce  was  by  proper  decree,  upon  a 
trial,  set  aside  and  declared  void  on  account  of  the  fraud  of  defend* 
ant  practiced  in  procuring  it  The  cause  was  brought  upon  appeal 
to  this  court,  and  the  judgment  of  the  District  Court  was  here 
affirmed.     See  46  Iowa,  437. 

The  evidence  introduced  establishes  the  marriage  of  defendant 
and  Boana.  The  defendant  relied  upon  the  divorce  obtained  by 
him  as  a  defense  to  the  indictment  The  court  instructed  the  jury 
as  to  this  defense,  in  the  following  language  : 

*'  7.  The  defendent  has  offered  in  evidence  a  decree  of  divorce 
granted  to  bim  by  the  court  in  Floyd  county,  and  to  rebut  this  the 
State  has  iatroduced  in  evidence  a  further  decree  in  that  case  renr 
dered  by  the  court  of  Chickasaw  county,  which  adjudges  that  the 
decree  rendered  by  the  court  of  Floyd  county  was  without  juris- 
diction and  was  obtained  by  the  fraud  of  this  defendant  perpetrated 
in  that  case.  The  effect  of  the  judgment  and  decree  in  the  District 
Court  of  Chickasaw  county  is  to  set  aside  the  decree  rendered  in 
Floyd  county  and  after  the  judgment  was  entered  in  the  case  in 
Chickasaw  county,  the  other  decree  was  no  longer  of  any  validity 
and  is  no  defense  for  the  defendant  for  any  unlawful  act  of  his 
committed  since  that  time ;  and  if  you  find  that  the  defendant  and 
Boana  were  lawfully  married  to  each  other  and  that  the  defendant 
has,  within  the  eighteen  months  prior  to  the  5th  day  of  October, 
1877,  had  sexual  intercourse  with  the  woman  Bachel  described  ia 
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the  indictment,  he  would  be  guilty  of  adultery  and  the  decree  in 
the  court  in  Floyd  county  would  be  no  defenfle.'' 

This  instruction  is  complained  of  as  erroneous.  We  think  it 
correct  The  decree  of  divorce  was  set  aside  for  the  fraud  of  de- 
fendant in  procuring  it  and  for  want  of  jurisdiction  of  the  court 
rendering  it  The  questions  of  fraud  and  want  of  juriadiction 
were  adjudicated  in  the  final  proceedings  which  resulted  in  setting 
aside  the  decree  for  divorce;  that  adjudication  is  a  verity  whid 
cannot  be  questioned  in  this  case.  It  declares  that  the  divorce  ifl» 
and  was  from  the  beginning,  void.  A  void  judgment  has  no  effect^ 
is  nowhere. binding,  and  nothing  can  be  based  thereon  ;  it  will  sup- 
port no  claim  of  right  and  give  protection  for  no  act  This  doctrine 
is  familiar  and  does  not  demand  the  support  of  authorities.  The 
decree  of  divorce  therefore  did  not  affect  the  marriage  existing 
between  Boana  and  defendant ;  that  marriage  still  exists  and  existed 
every  moment  of  time  from  its  celebration  to  the  present  It  fol- 
lows that  defendant's  pretended  marriage  with  Bachel  was  no  Ina^ 
riage,  and  that  his  cohabitation  with  her  was  adulterous. 

II.  Counsel  for  defendant  argue  that  the  decree  of  divorce  pos- 
sessed some  validitv  until  the  affirmance  in  this  court  of  the  decree 
setting  it  aside.  But  it  must  bb  lemembered  that  the  divorce  was 
void  from  the  beginning,  the  decree  setting  it  aside  did  not  render 
it  void ;  its  invalidity  resulted  from  fraud  of  defendant  and  the 
want  of  jurisdiction  of  the  court,  and  the  decree  annulling  it  sim- 
ply declared  its  invalidity.  Vinsani  v.  V%n»ani,  47  Iowa,  594^  cited 
by  counsel,  is  not  applicable  to  the  point  under  consideration. 

III.  The  court  rejected  evidence  offered  by  defendant  to  show 
that  he  acted  in  good  faith  in  obtaining  the  divorce  and  in  many- 
mg  Rachel,  and  that  he  believed  the  decree  of  divorce  to  be  regnhr 
and  suflScient  The  evidence  was  rightly  rejected :  The  decree  of 
the  court  setting  aside  the  divorce,  as  we  have  said,  must  be  re- 
garded as  a  verity  and  conclusive  as  to  defendant  He  cannot  now 
question  it,  and  therefore  cannot  show  that  for  any  reason  the 
divorce  is  valid. 

If  defendant,  in  good  faith,  supposed  he  was  legally  authorised 
to  marry  Bachel,  such  belief  did  not  have  the  effect  to  make  valid 
the  proceedings  which  were  void  on  account  of  his  fraud.  His  be- 
lief as  to  his  rights  under  the  decree  had  no  effect  to  establish  such 
rights.  It  has  been  held  that  a  prisoner's  erroneous  belief  that  die 
had  been  legally  divorced  was  no  defense  to  an  indictment  for 
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adalteiy.  8kU$  y.  Ooodenow,  65  Me.  30,    See^  also,  as  bearing  apon 
this  point,  Cam.  v.  Blwell,  2  Mete.  190 ;  Com.  y.  ifosA,  7  id.  472. 

[Omitting  a  minor  point] 

We  reach  the  conclusion  that  the  proceedings  and  rulings  of  the 
oonrt  below  are  correct     The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 


Fbjayabt  v.  Bboesch. 

CBS  Iowa,  8S,) 
JBxempiianfirom  execution — ioaioed  bg  lien  in  leom. 


A  piofisioii  in  a  lease  tbat  the  rent  charge  shall  be  a  lien  on  the  crops  and 
stock  on  the  leasehold^  "  whether  exempt  from  exeention  or  not,"  is  TaUd 
•■  a  mortgage  of  the  exempt  propertj. 

PROCEEDING  to  discharge  a  leyy  for  rent  The  defendant 
leased  premises  of  the  plaintiff,  coronanting  that  the  rent 
charges  should  be  a  lien  on  the  crops  and  stock  on  the  premises, 
''whether  exempt  from  execution  or  not"  The  sheriff  leyiedon 
exempt  property.    The  levy  was  discharged  by  the  court  below. 

Geo.  E.  HubbeU  and  Brannan  A  Jayne,  for  appellant 

SEEYxaSy  J.  It  has  been  held  that  the  waiver  of  the  benefit  of 
the  exemption  laws  in  a  promissory  note  was  against  public  policy 
and  Toid.  Curtis  y.  ffBrien,  20  Iowa,  376.*  Does  the  case  at  bar 
come  within  the  rule  established  in  that  case  ?  We  think  not  In 
the  cited  case  the  contract  was  executory,  and  this  court  refused  to 
enforce  it  because  such  a  waiver  is  not  recognized  by  statute  and 
was  against  public  policy.  But  the  statute  does  recognize  the 
validity  of  a  mortgage  on  property  which  is  exempt  from  execution* 
The  validity  of  such  a  mortgage  has  never  been  doubted.  Nor  is  it 
material  that  the  property  mortgaged  was  not  in  existence  at  the 
time  it  was  executed.  Whatever  doubts  there  may  have  been  on 
this  subject  were  settled  in  this  State  in  Scharfenburg  v.  Bishop, 
35  Iowa,  60.  The  same  principle  was  recognized  in  Brown  v.  Allen, 
id.  300. 

•CQBtiB,AtN«iT.£eaeA,60Ala.  818:  s.  o..  81  Am.  Bep.  48.  and  note.  44 
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Technically,  it  is  said,  the  instrument  in  this  case  cannot  be  re- 
garded as  a  mortgage,  because  it  does  not  contain  a  grant  or  con* 
veyance  of  the  property.  But  clearly  it  creates  a  lien  or  equitable 
charge,  and  the  right  of  a  party  to  execute  it,  and  its  Talidity,ma8t 
depend  on  the  same  principle  as  a  mortgage.  What  does  it  matter 
what  this  instrument  is  called  ?  the  subtantial  right  created  is  the 
same  as  a  mortgage.  Why  may  not  the  one  be  executed  as  well  as 
the  other  ?  The  validity  of  the  lien  should  be  recognized  in  the 
one  case  as  in  the  other.  Both  may  be  executed  by  a  party  cafMe 
of  contracting  on  a  sufficient  consideration  and  for  a  lawful  parpoee. 

There  is  no  essential  difference  between  a  mortgage  and  the  in- 
strument in  question,  unless  it  be  in  the  mode  of  enforcement; 
but  this  does  not  touch  or  affect  the  question  of  power  or  validity 
of  either  instrument  when  executed.  Such  instruments  as  that  in 
the  present  case  have  been  upheld  in  Bverman  v.  Bobb^  52  Miss. 
658;  8.  c,  24  Am.  Sep.  682 ;  McCaffrey  v.  Woodin,  65  N.  Y.  459; 
8.  c,  22  Am.  Bep.  644,  and  Butt  v.  BUett,  19  Wall.  544. 

The  motion  to  discharge  the  property  was  not  based  on  thegroond 
that  the  plaintiff  had  not  proceeded  in  the  proper  manner.  It  can- 
not be  made  here  for  the  first  time.  We  must  not  be  understood 
as  intimating  it  would  have  prevailed  if  the  objection  had  been 

made  below. 

Judgment  fwened. 


Wadb  t.  Clabk. 

m  Iowa»  196.) 

Bankruptq^ — dtesAoryv— Jldudoiy  dsU — mmyer  in  judgmmL 

A  debt  created  while  acting  in  a  fidadarj  character  is  not  diachaiged  in  beak 

mptcy,  althoQgh  merged  in  a  Jndgment. 

ACTION  on  a  judgment.     Plea  of  discharge  in  bankmptcf 
The  opinion  states  the  point.    The  plaintiff  had  jndgmen* 
below. 

Bryan  A  Bryan,  for  appellant 

PMOwa  A  Ckmrad  and  W.  C.  HiUis,  for  appellee. 
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Adajis,  J.  The  plaintiff  relies  upon  section  38  of  tiie  bankrupt 
act  to  atoid  the  effect  of  the  discharge.  That  section  is  in  these 
words :  ^No  debt  created  by  fraud  *  *  *  or  while  acting  in 
a  fiduciary  character  shall  be  discharged  by  the  proceedings  in  bank- 
mptcy."  It  is  contended,  however,  by  the  defendant  that  the  debt 
is  discharged  notwithstanding  the  proyision  above  quoted.  His 
daim  is  based  upon  the  fact  that  judgment  was  taken  upon  the  debt 

That  this  would  have  the  effect  to  merge  the  original  cause  of 
actioQ  no  one  would  deny ;  that  such  merger  would  prevent  all 
inquiry  into  the  original  cause  of  action  seems  to  have  been  held 
substantially  in  Ridge  v.  Breck,  10  Gush.  43 ;  Batigs  v.  Waison, 
9  Gray,  211 ;  WOcoii  v.  Hodges,  15  id.  547  ;  Coleman  v.  Davies,  45 
6a.  489.  The  latter  case  arose  under  the  act  in  question.  The 
Fedend  courts,  however,  sitting  in  bankruptcy,  appear  to  have  given 
a  different  construction  to  the  act,  holding  that  the  merger  of  the 
original  cause  of  action  would  not  have  the  effect  to  bring  the  debt 
within  the  operation  of  the  discharge.  InreFaiterson^  1  Nat  Bank* 
B^.  dm;  In  re  Whitehmise,  4  id«  63 ;  Warner  v.  CronkUe,  13  id. 
52;  Flanagan  v.  Pearson,  14  id.  87 ;  In  re  Seymour,  1  Ben.  348 ; 
In  re  Robinson,  6  Blatchf.  253.  The  same  rule  was  held  in  State 
ooartB  in  Howland  v.  Carson,  28  Ohio  St  625  ;  Homer  v.  Spdman, 
78  DL  207 ;  Reid  v.  Martin,  11  Sup.  Ct  (N.  Y.)  590.  Such  appears 
to  OS  to  be  the  correct  rule.  The  debt  in  question  was  not,  we  think, 
within  the  meaning  of  the  statute,  created  when  the  judgment  was 
rendered.  The  most  that  can  be  said  is  that  that  particular  form 
of  the  debt  was  then  created.  In  our  opinion  the  debt,  within  the 
meaning  of  the  statute,  was  created  while  the  defendant  was  acting 
in  a  fiduciary  character,  and  is  therefore  not  discharged. 

The  judgment  of  the  court  below  is  affirmed. 

Jtulgment  affirmed. 


Boiov  T.  Ohioago,  Book  Iblakd  akd  Paoifio  Railboad  Oo. 

(BS  Iowa,  ISIO 

Nef^igenee — i09r«ftmfMfiMm— 5tffx20»  qf  proof . 

la  an  aellon  against  a  warebonseman  for  the  loss  of  goods  hj  fire,  alleged  te 
bftfe  been  occasioned  hj  his  negligence,  the  buxdenof  proof  Is  on  the 
pislntlif  to  ahow  rach  negligence  * 

•  To  nme  elltet,  CHaftm  t.  Meyer  (95  N.  T.  S0t!),  81  Am.  Sep.  407. 
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ACTION  for  Yalae  of  goods  lost  by  negligeaoe.    The  opinioa 
states  the  case.    The  defendant  had  judgment  below. 

8appt  Lyman  dk  AtnefU,  for  appellant 

Bising,  Wright  di  Baldwin^  for  appellee. 

Sbbyebs,  J.  The  petition  states  that  the  defendant  reoeived  for 
transportation  to  plaintiff,  at  Ayoca»  certain  goods  and  merchandise; 
**  that  notwithstanding  its  dnty  in  that  behalf,  defendant  fiiiled  to 
transport,  keep,  and  deliver  to  the  plaintiff  said  goods  and  mer- 
chandise at  said  Avoca ;  that  defendant  utterly  failed  and  refused 
to  do  so,  thongh  the  same  had  been  demanded,  but  had,  by  its  own 
negligence,  and  without  fault  on  tlie  part  of  the  plaintiff,  allowed 
the  same  to  be  destroyed  by  fire." 

The  defendant  denied  all  the  aUegations  in  the  petition  not  ad- 
mitted in  the  answer,  and  then  averred  that  the  goods  were  in  its 
possession  at  Avoca  on  the  7th  day  of  October,  1875,  and  the  same 
not  being  called  for  they  were  on  the  9th  of  said  month  placed  in 
a  suitable  warehouse  and  carefully  stored  therein,  and  were 
destroyed  by  fire  on  the  11th  day  of  said  month,  without  the 
fault  or  negligence  of  defendant. 

A  general  verdict  was  found  for  the  defendant,  and  there  was  a 
special  finding,  as  follows: 

''  1.  Do  yon  find  that  the  goods  mentioned  in  plaintifrB  petttioii 
were  shipped  by  him  at  Manchester,  Iowa,  to  be  transported  te 
Avoca*  Iowa?    Ans.  Yes. 

^*  2.  Do  you  find  that  said  goods  were  destroyed  by  fire  or  in  any 
other  manner  before  they  reached  their  destination?    Ans.  Na 

''8.  Do  you  find  the  said  goods  were  received  by  the  defendant 
at  its  station  in  Avoca,  Iowa?    Ans.  Yes. 

*^  4.  Do  you  find  that  said  goods  were  placed  in  the  defendant's 
freight  house  at  Avoca,  Iowa,  and  were  burned  when  in  said  frdght 
house?    Ans.  Yes." 

[Omitting  minor  matters.] 

The  court  in  substance  instructed  the  jury  that  the  burden  of 
proof  was  on  the  plaintiff.  That  is,  before  the  plaintiff  oould  re* 
cover  he  must  establish  to  the  satisCsotion  of  die  jury  that  the 
destruction  of  the  goods  was  caused  by  the  negligence  of  the 
defendant. 
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It  may  be  the  plaintiff  might  have  contented  himself  with 
afeiring  the  deliyery  of  the  goods,  a  demand  and  refosal,  and  that 
when  he  established  the  truth  of  such  pleading  he  would  have  been 
entiOed  to  leoover. 

It  is  said  by  counsel  there  is  a  conflict  in  the  authorities  on  thi^ 
question.  That  there  is  an  apparent  conflict,  at  least,  must  be 
admitted. 

We  hare  held,  in  a  case  inyolying,  perhaps,  a  similar  principle, 
that  the  burden  was  on  the  plaintiff.  Oandy  v.  £7.  N.  dk  W.  R.  Co. 
80  Iowa,  420. 

That,  however,  was  an  action  sounding  in  tort.  This  is  based  on 
MDtnot,  and  we  are  not  prepared  to  say  there  may  not  be  a  dis* 
tinction  between  these  cases  caused  by  this  fact  We  are  not  aware 
that  the  precise  question  in  this  case  has  been  decided  by  this  court, 
and  because  of  the  apparent  or  real  conflict  in  the  authorities  we 
do  not  do  so  now,  because  it  is  unnecessary.  But  as  the  destruo* 
tion  of  the  goods  by  fire  was  admitted  in  the  pleadings,  did  or  did 
not  this  £ftot  shift  the  burden  of  proof,  conceding  that,  but  for  this 
admission,  it  would  have  been  on  the  defendant  ?  MitchM  v.  U.  8. 
Bxprm  Co^  46  Iowa,  214;  Clark  t.  Bamwett,  12  How.  272. 

The  contract  of  transportation  was  at  an  end  before  the  goods 
were  destroyed.  The  liability,  therefore,  of  the  defendant  was  that 
of  a  warehouseman. 

That  the  destruction  of  goods  by  a  fire  which  is  purely  accidental 
eonstitutes  a  good  defense  as  to  a  warehouseman  is  conceded  on  all 
hands.  Counsel  do  not  claim  otherwise.  The  substance  of  the 
aOegation  in  the  petition  is  that  the  goods  were  destroyed  by  fire^ 
and  that  such  fire  was  caused  by  the  negligence  of  the  defendant 

When  the  destruction  by  fire  is  conceded,  the  goods  are  accounted 
for.  But  the  plaintiff  asserts,  not  sufficiently,  because  he  will 
establish  on  the  trial  the  fire  was  caused  by  the  negligence  of  the 
defendant  This  cannot  be  said  to  hare  been  an  immaterial  allega* 
tion,  and  therefore  unnecessary  to  be  proved.  One  of  two  things 
is  undoubtedly  true:  either  that  the  defendant  to  defeat  a  recovery 
must  establish  that  the  fire  was  accidental,  or  the  plaintiff  must 
prove  it  was  caused  by  negligence  in  order  to  recover. 

Now  the  plaintiff,  for  satisfactory  reasons  it  must  be  presumed, 
and  there  may  be  many  such,  assumed  the  burden  of  proving  neg* 
ligenoe.  The  defendant  olearly,  we  think,  had  the  right  to  so  oon* 
Vol.  XXXV— 84 
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elade,  and  prepare  its  defense  accordingly.  That  is,  to  rebut  the 
case  made  by  the  plain  tifiE. 

It  would  be  unjust^  under  this  record,  for  the  plaintiff  to  profe 
simply  the  receipt  of  the  goods,  a  demand  and  refusal,  then  rest 
and  say  to  the  defendant:  no  matter  if  I  have  said  I  would  prove 
the  fire  was  caused  by  your  negligence,  I  now,  at  this  late  day, 
demand  that  you  should  assume  the  burden  and  prove  that  the  fiie 
was  accidental 

The  defendant  might  well  be  surprised  at  such  a  demand,  and 

had  the  plaintiff  taken  this  course  the  defendant  would  undoubtedly 

have  been  entitled  to  a  continuance,  or  time  to  procure  and  present 

the  required  evidence.     This,  however,  was  not  done.    The  plaintiff 

introduced  no  evidence  tending  to  establish  negligence,  and  did  not 

say  to  the  court  or  defendant  that  he  intended  to,  and  should  insist 

that  the  burden  was  on  the  defendant,  notwithstanding  the  all^;ap 

tions  in  his  petition,  but  submitted  the  cause  to  the  jury*    TJnda 

these  circumstances  the  court  rightly  held  the  burden  was  on  the 

plaintiff. 

Judffmeni  n^brmei 


Hajtgbb  y.  Ornr  of  Dbs  MonraB. 

OKIowft,  ISS.) 
MufMpal  earparaUon'^  power  to  ofw  rmtafHL 

la  the  abeenoe  of  exprees  anthorit j  a  dty  has  no  power  to  offer  a  rewasd  !■ 

the  detection  of  a  criminal. 

A OTION  for  a  reward  offered  by  the  mayor,  under  a  reaolutiott 
of  the  common  council  of  Des  Moines,  for  the  detection  of  a 
murderer.  The  opmion  states  other  facts.  The  defendant  had 
judgment  below. 

MaxwM  it  Witt&r,  for  appellant 
Bryan  A  Bryan,  for  appellee. 


BoTHBOCK,  J.  In  Hawk  v.  Marian  County,  48  Iowb,  479,  U  was 
held  that  a  county  has  no  power  or  authority  to  offer  a  reward  for 
the  arrest  and  conviction  of  a  criminal,  because  there  is  no  statute 
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in  this  State  which  expressly  or  by  necessary  implication  imposes- 
open  counties  any  duty  in  respect  to  the  arrest  of  persons  charged 
with  crime. 

It  is  well  settled  that  a  municipal  corporation  can  exercise  only 
such  powers  as  are  expressly  granted  by  statute^  and  such  as  are- 
neoessarily  and  fairly  implied  in,  or  incident  to,  those  conferred  by 
express  gnmt  and  **  those  essential  to  the  declared  object  and  pur- 
poses of  the  corporation."    1  DilL  on  Mun.  Corp.,  §  55. 

Tested  by  this,  we  think  the  court  below  correctly  held  that  the- 
defendant  was  not  bound  by  the  resolution  of  the  council  and  the 
proclamation  of  the  mayor. 

It  is  not  claimed  that  there  is  any  express  statutory  authority 
aothorizing  the  offer  of  the  reward,  but  that  the  law  imposes  a  duty 
upon  cities  to  arrest  and  procure  the  conviction  of  criminals.  Na 
statute  imposes  such  duty  in  express  terms.  That  cities  may  pasa 
sach  ordinances  as  shall  be  necessary  and  proper  to  proyide  for  the 
flftfety  of  the  inhabitants,  and  preserve  peace  and  order  therein,  ia 
provided  by  statute^  but  we  do  not  believe  that  the  offering  of  re- 
wards for  the  detection  of  criminals  is  necessarily  and  fairly  implied 
in  this  general  grant  of  power,  nor  that  it  is  essential  to  any  de* 
elaied  purpose  of  the  corporation*  If  it  were  doubtful  it  would  be 
the  duty  of  the  courts  to  deny  the  power.  ''  Any  fair,  reasonable 
doubt  concerning  the  existence  of  power  is  resolved  by  the  courta 
against  the  corporation  and  the  power  is  denied.''  1  Dill,  on  Mun. 
Coipu,  §W. 

Judgmmi  affirtned. 


SXALLBT  y.  GBBXirB. 

(8SIowa,MU 

Jn§nuf^pubUe  peUeg^reMraitU  of  trade ^^ttUOuU  of  froMbiM  —  Hmeofpm^ 

fovmam/te. 

An  agreement  1^  an  attomej  to  tarn  over  to  another  attomej  notes  which  he 

htrfdfl  for  ooUeetion  is  hiviilid. 
An  tg;reement  nol  to  pmetioe  law  in  a  partlealar  town  is  valid.  (Sm  wfU^p,  280.) 
The  piorifllcni  of  the  statnta  of  frauds  respecting  contracts  not  to  be  performed 

within  a  year  applies  only  to  those  not  to  be  so  performed  on  either  side. 
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ACTION  for  breach  of  oral  agreement  to  sell  a  law  bnsincssy  in- 
clading  demands  held  for  collection,  and  not  to  practice  law 
in  the  same  town.     The  defendant  had  judgment  on  demurrer. 

A.  B.  SmaOeg  and  M.  H.  Baugh,  for  appellant 

T.  R.  Mrth,  a.  W.  Clark,  and  White  <§  Woodin,  for  appellee. 

Day,  J.  I.  The  jadgment  of  the  court  does  not  show  upon  what 
ground  the  demurrer  was  sustained.  We  think  no  damages  can  be 
recovered  on  account  of  the  neglect  of  the  defendant  to  turn  over 
to  the  plaintiff  the  $4,500  of  notes  which  the  defendant  had  in  bis 
hands  for  collection.  It  is  presumed  that  the  defendant's  clients 
^selected  him  for  the  collection  of  these  notes  because  they  reposed 
^confidence  in  his  capacity  and  integrity,  or  for  some  reason  desired 
him,  in  preference  to  all  persons  else,  to  perform  this  service.  The 
defendant  had  no  right  to  substitute  another  for  the  performance 
of  a  duty  which  he  had  agreed  to  discharge  himself,  and  he  could 
not,  without  the  consent  of  his  clients,  bind  them  to  accept  the 
plaintiff  to  perform  this  service.  If  the  notes  had  been  tum^  over 
to  the  plaintiff  by  defendant,  his  clients  could  immediately  haie 
demanded  and  compelled  their  surrender.  The  plaintiff  must  have 
known  that  in  this  part  of  the  agreement  the  defendant  undertook 
to  do  what  he  had  no  legal  right  to  perform.  For  a  breach  of  thii 
part  of  the  agreement  damages  are  not  recoverable. 

II.  Appellee  insists  that  defendant's  agreement  not  to  engage 
4igain  in  the  practice  of  law  in  Adel  is  against  public  policy  and 
void.  The  defendant  did  not  agree  generally  not  to  engage  in  the 
practice  of  law,  but  simply  not  to  engage  in  the  practice  of  the  law 
At  Adel.  A  contract  in  restraint  of  trade  as  to  particular  places  is 
valid.  Hedge  v.  Lowe,  47  Iowa,  137,  and  cases  cited  ;  Jenkins  v. 
Temples,  39  Oa.  655;  Chappel  v.  Brockway,  21  Wend.  157.  In  HA' 
irook  V.  Waters,  9  How.  Pr.  335,  it  was  held  that  an  agreement 
upon  sufficient  consideration  not  to  practice  medicine,  nor  in  any 
manner  to  do  business  as  a  physician  in  the  county  of  Oswege,  at 
4my  time  after  the  first  day  of  May,  1851,  was  valid.  In  Bufm  v. 
Ouy,  4  East,  190,  a  contract  entered  into  by  a  practicing  attorney 
to  relinquish  his  business  and  recommend  his  clients  to  two  other 
attorneys  for  a  valuable  consideration,  and  that  he  would  not  him« 
self  practice  in  such  business  within  one  hundred  and  fifty  mika  ol 
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London,  was  held  to  be  valid.    See,  also,  Heichew  v.  SdtniUon,  3  G». 
Oreene,  596;  8.  c,  4  id.  317. 

IIL  The  point  raised  in  the  demurrer  that  the  contract  could. 
Bot  be  performed  within  a  year  is  not  argued  by  connseL  The- 
petition  alleges  performance  of  the  agreement  on  the  part  of  the 
plaintifE.  In  Cfheny  v.  Hemminff,  4  Exch.  631,  it  was  held  that  the 
provision  of  the  statute  of  frauds  respecting  contracts  not  to  be 
performed  in  a  year  applies  only  to  contracts  not  to  be  performed 
on  either  side,  and  not  to  a  contract  performed  on  one  side  within 
the  year.  See,  also,  DfmeOan  v.  Read^  3  B.  A;  Ad.  899  ;  Riddle  v. 
Badku8,  38  Iowa,  81 ;  Blair  Town  Lot  and  Land  Co.  v.  Walker,. 
39  id.  406,  and  cases  cited. 

[Omitting  an  unimportant  point] 

In  sustaining  the  demurrer  generally,  the  court  erred. 

Judgment  reversed. 


Hon  BT  TEE  Bbtokbr.— In  RoumOUm  t.  JSouMtfbm,  Ch.  Dlr.,  the  plslntlffli  were  duuiK 
pipae  BMTdienta  el  Xpemaj,  In  Fkmnoe.   The  defendant,  whose  name  was  the  same  ae» 
fbat  oC  the  plaintlffi,  haTlng  entered  their  house  and  learned  the  bturfnemi.  aotod  for  two* 
yam  as  their  reprcsentaUre  in  Bngland,  and  then  wrote  a  letter  to  them,  by  which  he 
imdertoolc  not  to  repreeent  any  other  champagne  house  f6r  two  years  after  leavinfc  the 
Idsiatlffli*  employment,  and  not  to  entaWish  himself  or  assodste  himself  with  other  persons- 
or  hwisas  hi  the  rihampegne  trade  for  ten  years  after  leaving  them.   J7e2ci,  that  the  agree- 
BMot  was  TaUd,  aa  the  restriction  was  not  larger  than  was  neoeasary  for  the  reasonable 
protection  oC  the  plaintiffs.    FkT,  J.,  said:  "It  issald  that  the  contract  la  not  reasonable, 
•ad  it  is  unquestionably  the  law  of  this  country  that  contracts  of  this  deecripUon,  being  in. 
nrtmlBl  of  the  fkeedom  of  trade,  must  be  reasonable.   Now,  what  is  the  criterion  by 
vhkh  the  reasonableness  of  contract  is  to  be  Judged.    I  will  take  the  law  on  that  point 
tnm  the  Judgment  of  TomALL,  C  J.,  In  deUrering  the  Judgment  of  the  Court  of  Szchequer 
Chsnber,  on  appeal  from  the  Court  of  Queen*s  Bench,  In  HUchooek  r.  Ooker,  6  A.  &  E.  488, 
vhere  he  said  (p.  4H):  *  We  agree  in  the  general  principle  adopted  by  the  court,  that  where- 
the  restraint  of  a  party  from  canylng  on  a  trade  is  larger  and  wider  than  the  protection  of 
Am  perty  with  whom  the  contract  is  made  can  possibly  reqpilre,  such  restraint  must  be 
enBBl<leied  aa  unreasonable  In  law,  and  the  oontract  which  would  enforce  It  must  be  there- 
fore void.*   Tliat  passage  was  adopted  by  Lord  WotsueTDALB,  when  a  baron  of  the  Ck>urt 
d  Ezdieqiner,  In  delivering  Judgnient  In  Wctrd  t.  Byrne,  6  M.  &  W.  548, 661,  and  therefore 
the  rale  so  expressed  has  the  authority  of  the  three  common-law  courts,  the  Queen's 
Bancli,  the  Oommon  Fleas,  and  the  Exchequer.   If,  therefore,  the  extent  of  the  restraint 
is  not  greater  than  can  possibly  be  required  for  the  protection  of  the  plaintfffls,  it  is  not 
UBWissonable.   Anothercase  which  In  my  view  throws  great  light  upon  the  mode  in  which 
fUsqoestlon  oofl^t  to  be  approached  is  TaUU  t.  TaUU^  1  m.  A  B.  801.   There  the  plaintifr 
sad  the  defendant  had  been  jMrtners  as  publishers  of  books.    Part  of  their  trade,  called 
the  canYaas  trade,  consisted  In  publishing  books  In  numbers,  and  employing  traTellers  to 
seB  sndi  books  hy  canTassIng  purchasers.   The  partnership  was  diast^Tred,  the  plaintur 
being  the  continuing  partner.   The  defendant  agreed,  amoogst  other  things,  not  directly 
nor  indirectly  to  be  concerned  in  the  canrassing  trade  in  London,  or  within  160  mfles  of 
the  General  Fost-OAoe,  nor  in  Dublin  or  Edinbuiigh.  or  within  fifty  miles  of  either,  nor  in 
say  town  in  Great  Britain  or  Ireland  In  which  the  pUUntiflr  or  his  sucoeeMrs  might  at  the 
tiow  have  an  establishment,  or  might  have  had  one  within  the  six  months  preceding. 
Ae  action  waa  for  a  breach  of  the  coTonant.   It  was  pleaded,  amongst  other  things, 
that  ttaete  were  numerous  works  which  the   plaintiff  did  not  publish  and  had  no* 
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intention  of  publiflfaing,  and  that  many  of  such  works  might  be  published  with  ad> 
vantage  to  the  public  bj  the  defendant,  and  without  injury  to  the  plaintiff,  that  the  eso- 
▼aasing  trade  applied  to  all  such  books;  and  that  the  restraint  as  to  the  canvaaiiiK 
■trade  as  applicable  to  such  books  was  unreasonable.   The  court  upon  those  plesdingii 
upon  a  demurrer,  held  that  the  declaration  was  good,  it  not  appearing  that  the  ro- 
•stnOnt  was  unreasonable.   And  in  giving  Judgment  thej  considered  a  dictum  in  MitekeU  ▼. 
ReymldM^  1  P  W.  181, 101,  to  the  effect  that:  '  Wherever  such  contract  Mat  indiffermUr, 
.  and  for  aught  appears,  maj  be  either  good  or  bad,  the  law  presumes  it  prima  fade  to  te 
■bad.*    But  instead  of  adopting  that  view  they  called  attention  to  what  was  ■Bld)](f  tte 
^Court  of  Exchequer  in  MaUan  v.  May,  11 M.  &  W.  668, 087,  that  *it  would  be  better  to  lij 
down  such  a  limit  as  under  any  circumstances  would  be  sufllcient  protection  to  the  Interert 
of  the  contracting  party,  and  that  if  the  limit  stipulated  for  does  not  exceed  that,  to  pro- 
nounce the  contract  to  be  valid .  *    And  further  on  in  their  Judgment  they  said  this:  *  Eves 
if  the  facts  therein  stated  are  taken  to  be  admitted  by  the  demurrer,  and  the  reaaonaUe- 
ness  of  the  restriction  in  question  is  to  be  considered  with  reference  to  those  facts,  togetbv 
-with  the  Atcts  alleged  in  the  declaration,  stUl  we  think  the  pleas  bad.    For  although  tto 
books  capable  of  republication  may  be  at  most  Infinite,  still  the  number  of  subecrlbeis  to 
such  republication  coming  out  in  numbers  is  limited ;  and  although  If  the  defendant's  books 
are  excluded,  it  does  not  follow  that  the  plalntlfl^s  books  would  be  purchased,  rtill  we  caa- 
not  ascertain  that  the  number  of  subscribers  to  the  plalntilTs  books  would  not  be  dimtaiF 
ished  if  the  defendant  competed  with  him  by  offering  other  books,  eqjedaUy  If  tbej  wm 
of  a  similar  character.    And  unless  the  defendant  made  it  plainly  and  obviously  dear  thtt 
the  plaintiff's  interest  did  not  require  the  defendant's  exclusion,  or  that  tlie  public  Intertft 
would  be  sacrificed  if  the  defendant's  intended  publications  are  excluded,  according  to  the 
general  rule  before  referred  to,  we  ought  not  to  hold  the  contract  void.'  In  other  words  the 
Oourt  of  Queen's  Bench  threw  upon  the  defendant,  who  alleged  the  invalidity  of  the  con- 
tract on  this  ground,  the  burden  of  showing  that  it  was  plainly  and  obviously  dear  that 
the  protection  extended,  and  the  proposed  exclusion  of  the  defendant's  publications  wm, 
beyond  what  the  plaintiff's  interests  required.    And  such,  in  my  opinion,  ought  to  be  the 
rule  of  law  of  this  court  upon  this  point,  because  it  is  to  be  borne  in  mind  that  the  defend* 
ant  IS  seeking  to  put  a  restraint  upon  the  freedom  of  contract,  and  he  who  does  that  motf* 
I  think,  show  that  it  is  plainly  necessary  for  the  purposes  of  tneAom  of  trade.    In  that 
point  of  view  I  adopt  the  view  expressed  by  the  Master  of  the  Rolls,  upon  the  subject  of 
the  necessity  of  courts  being  careful  how  they  invade  the  fkeedom  of  contract,  in  Frinting 
and  Numerical  ReQisterirm  Company  v.  Sampson,  81  L.  T.  Bep.  (N.  &)  854;  L.  &,  ItEq. 
40S,  465     The  question  then  arises,  does  the  defendant  in  this  case  dlsduurge  the  burden  8» 
cast  upon  him.    In  answering  that  I  must  consider  the  facts  of  the  caaa    It  Bffpmn  that 
at  the  time  this  contract  was  entered  into,  the  defendant  had  for  some  two  years  been  tOr 
ing  as  the  representative  of  the  plaintiffs  in  England.    His  instructions  appear  to  have 
been  under  their  direction  to  travel  over  all  parta  of  England  and  over  Scotland,  and  at  a 
subsequent  date,  not  so  far  as  I  know  at  this  date,  he  visited  Holland  for  the  purposes  of 
their  trade.    Further  than  that,  he  had,  by  a  residence  of  some  four  months  In  Epenay, 
at  the  house  of  the  principal  plaintiff,  acquired  apparently  a  knowledge  of  the  platntUTi 
trade  as  carried  on  in  France .    He  was  therefore  acquainted  with  the  trade  at  both  Its  enda 
He  was  a  relative  of  the  plaintiffs  and  bore  their  name.    Looking,  therefore,  at  the  extent 
of  trade  carried  on  by  the  plaintiffs  and  its  diffusion  over  the  whole  of  England;  looking  it 
the  facilities  which  now  exist  for  carrying  on  trade  in  various  places  by  means  of  the  free- 
dom of  communication  which  exists  between  them,  I  cannot  say  that  it  has  been  made  plala 
and  obvious  to  me  that  this  contract  exceeds  in  its  extent  that  which  the  plaintiff^  were 
entitled  to  for  the  protection  of  their  trade.    No  doubt  criticisms  may  be  made  on  the  coo* 
tract,  and  It  may  be  said,  as  it  has  been  said,  that  you  can  conceive  cases  to  which  the  re- 
straint would  apply,  in  which  no  Injury  would  be  done  to  the  plaintiffs.    That  observatioa 
applies  to  TaXiw  v.  Tallis,  1  E.  &  B.  3R1,  and  when  I  bear  in  mind  the  obvloas  channeb 
through  which  trade  is  Influenced,  and  the  great  difficulty  of  providing  for  evecy  poalWa 
case  in  which  Injury  might  arise,  without  including  certain  possible  cases  In  vrhlch  tnjoiy 
might  not  arise,  I  have  come  to  the  conclusion  that  it  has  not  been  shown  to  me  that  tliii 
contract  is  larger  than  is  necessary  for  the  reasonable  protection  of  the  plalntlffk,  and  I 
hold  therefore  that  that  objection  falls.    But  then  it  Is  said  that  over  and  above  the  rale 
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tlMt  tbe  ooDtraci  shall  be  reasonable,  there  exists  another  rule,  riz. ,  that  the  contract  shall 
be  limited  in  its  space,  and  that  this  contract,  being  in  its  terms  unlimited,  and  therefore 
eztoMllng  to  the  whole  of  England,  meaning  England  and  Wales,  must  be  void.    Now,  in 
the  flnt  place,  let  me  consider  how  far  such  a  rule  would  be  reasonable.    There  are  manj 
trades  which  are  carried  on  all  over  the  kingdom  which  by  their  very  nature  are  extensive 
sad  widefy  diffused.    There  are  others  which  from  their  nature  and  necessities  are  locaL 
If  this  rale  existed  it  would  afford  a  complete  protection  to  the  latter  class  of  trade,  whilst 
It  would  prohibit  complete  protection  of  the  former  class,  and  an  injury  which  ought  not 
to  be  wrought  without  good  reason  would  arise.    In  the  next  place,  the  rule,  if  it  existed, 
woold  apply  in  two  classes  of  cases.    It  would  apply  where  t^e  want  of  limitation  of  space 
was  unreasonable,  and  it  would  apply  also  where  the  universality  of  the  contract  was  rea- 
tooable.    Now,  in  the  former  class  of  cases,  those  in  which  the  universality  was  unreason- 
blB,  the  rule  would  operate  nothing,  because  that  is  already  covered  by  the  rule  that  the 
contract  nhist  be  reasonable.    It  would  therefore  only  operate  in  cases  In  which  the  nniver* 
Mlityof  the  prohibition  was  reasonable,  that  is  to  say,  it  would  only  operate  where  It 
oqgiit  not  to  operate.    For  the  existence  of  such  a  rule  I  should  require  authority .    In  the 
■est  plaoe,  this  rule  is  pronood  upon  me  as  an  artificial  rule,  an  absolute  rule,  or  what  has 
been  called  by  the  late  Wickkkb,  Y.  C,  a  hard  and  fast  line,  or  a  hard  and  fast  rule.    Such 
a  rale  may  always  be  evaded  by  a  single  exception.    No  exception  to  a  rule  of  this  descrip* 
tJoo  can  be  said  to  be  colorable,  because  you  can  only  Judge  whether  the  exception  be  color- 
able ornot  by  the  principle  of  the  rule ;  but  if  the  rule,  as  suggested  in  this  case,  be  really 
•n  aitlfldalone,  without  principle,  there  is  no  criterion  to  tell  whether  the  evasion  is  coU 
oimble  or  not.   It  appears  to  me  for  these  reasons  that  I  ought  not  to  hold  such  a  rule  to 
exist  untoas  it  be  clearly  established.    Then  how  stand  the  authorities  upon  the  point f 
Tbereare  undoubtedly  caaesln  which  It  has  been  said  that  the  restraint  must  not  be  univer- 
ttl.    Such  are  tlie  caaies  of  Wairde  v.  Bymt^  6  M.  ft  W.  648,  and  Binde  v.  Gray,  1  H.  &  O. 
BS,  but  looking  at  the  judgments  In  those  cases,  and  reading  them  with  a  view  to  the  sul^ 
Jsct-matter,  ih^  appear  tome  to  relate  only  to  cases  in  which  the  universality  is  unrea- 
aooable,  and  more  than  once  in  Warde  v.  Byrne  the  rule  is  so  explained,  although  I  candidly 
admit  that  you  may  select  other  passages  in  the  Judgment  in  which  the  court  seems  to  say 
that  the  univetsality  is  of  itself  an  objection  to  the  contract.    But  undoubtedly  Wickxns. 
V.  C,  of  whose  Judgments  I  can  never  speak  without  the  highest  respect,  came  to  the  con- 
^kukm  tlnft-sndian  artiltelal  rule  existed,  and  so  he  expressed  himself  in  the  case  of 
AOm/pp  T.  Whealcroft,  27  L.  T.  Rep.  (N.  S.)  878 ;  L.  R.»  1ft  Eq.  50.    He  says  (p.  04)  that 
'there  has  been  a  natural  inclination  of  the  courts  to  bring  within  reasonable  limits  the 
doctrine  as  to  these  covenants  laid  dowli  in  the  earlier  cases,  but  it  has  generally  been 
fwniarterad  In  the  latter  as  well  as  in  the  earlier  cases,  that  a  covenant  not  to  carry  on  a 
lawful  trade,  unlimited  as  to  space,  is  on  the  face  of  it  void.   Tliis  seems  to  have  been 
treated  as  dear  law  in  Warde  v.  Byme^  6  M.  &  W.  648,  and  in  Hinde  v.  Gray,  1  M.  AG.  19B, 
and  in  other  cases;  and  the  rule,  If  not  obviously  Just,  is  at  any  rate  simple,  and  very  con* 
rtnknL   No  doubt  in  the  case  of  Leather  Cloth  Company  v.  Lnnont,  21 L.  T.  Rep.  (N.  &) 
ttl;  L.  R.,  9£q.  845,  Jaxes,  L.  J.  (then  vice-chancellor),  threw  some  doubt  on  the  e^stenoe 
«f  a  hard  and  fast  rule  which  makes  a  covenant  in  restraint  of  trade  invalid  if  unlimited  In 
ana.*  There  are  earlier  cases  than  the  one  before  Jamss,  V.  C,  which  seem  to  me  to  be 
toconsistent  with  the  existence  of  the  suppoised  hard  and  fast  line.    In  Whittaker  v.  Hotoe, 
8  Rear.  888,  the  case  relating  to  attorneys,  it  was  stipulated  that  the  business  should  not  be 
carried  on  In  any  part  of  Great  Rritain  for  twenty  years ;  and  again  in  Jones  v.  Lees,  1 H. 
ft  N.  188,  the  covenant  was  against  selling  a  particular  article  anywhere  in  England  without 
Hbe  Invention  of  the  plaintiff  applied  to  It,  and  the  objection  that  the  covenant  was  unlim- 
ited as  to  space  was  taken.    *  It  Is  objected,*  said  BRAMWSLLfB.,  *  that  the  restraint  extends 
to  an  England,  but  so  does  the  privilege.    The  cases  with  respect  to  the  sale  of  a  good-wlU 
do  not  apply,  because  the  trade  which  is  the  subject-matter  of  the  sale  is  local,  and  there- 
tee  a  proUbitlon  against  canying  It  on  b^ond  tiiat  locality  would  be  useless.*    In  other 
words  (be  learned  Judge  explains  the  inclination  of  thexsourts  against  the  unlTersality  of  a 
prohibition  applying  only  to  cases  where  the  subject-matter  of  the  sale  was  itself  locaL 
That  la  Jost  the  view  I  take  of  the  earlier  cases.    Still  more  important  are  the  observations 
of  JjuoB,  l^  J.  ibkthe  case  at  The  Leather  Cloth  Company  v.  lK>raont,  81 L.  T.  (N.  S.)  881; 
L  R.,  9  Eq.  M5»  wfaeie  ha  undoubtedly  oame  to  the condnsloc  that  no  such  rule  was  laid 
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downaf  has  been  insisted  OD  before  me.  Having  referred  to  tlie  cases,  he  snjs  <pb  Wl:  *f 
do  not  read  the  cases  as  having  laid  down  that  unrebuttable  prasumption  whiefa  was  Innliitiit 
upon  with  so  much  power  by  Mr.  Cohen.  All  the  cases,  when  they  oome  to  be  inmhwfl, 
seem  to  establish  this  principle,  that  all  reetninta  upon  trades  are  bad  as  being  faiviolBtfae 
of  public  policy,  unless  they  are  natural  and  not  unreasonable  for  the  protectioo  of  the  p8it> 
ies  in  dealing  legally  with  some  subject-matter  of  contract.*  I  have,  therefore,  upon  the  ta- 
thoritles,  to  choose  between  the  two  sets  of  cases;  those  which  recognise  and  those  wiiiek 
refuse  to  recognise  this  supposed  rule,  and  for  the  reason  I  have  already  m6ntloiied,Ibawe 
no  hesitation  in  ssying  that  I  adhere  to  those  authorities  which  refuse  to  rsoognlse  this 
rule,  and  I  consider  that  the  cases  in  which  an  unlimited  prohibition  has  been  ^pofeen  of  Si 
void,  relate  only  to  oases  where  such  a  prohibition  has  been  nnreasoDabte.**  Bee  ClWifftss 
T.  AmnsOcVi  450al.  ^^i  s.  o^  18  Am.  Bep.  171,  and  note,  178. 


MoLiNB  SoALB  CoMPANT  V.  Bna 

<tt  Iowa,  807.) 
Ooniraet  —  tolntild§eaU — breach  ^'tender. 

The  defendant  ordered,  throogh  the  plaintilPi  agent,  a  eeale  to  he  built  o» 
defendant's  premiaea,  but  eonntennanded  the  order  by  telegrmm  before  h  wm 
oommunioated  to  the  plaintiff.  The  plaintiff  shipped  the  neeeMuy  iron 
work  to  defendant.  Who  refoaed  to  reoeive  lt»and  it  remained  at  thenllway. 
HM,  tliAt  no  action  for  the  price  could  be  maintained.* 

ACTION  on  the  following  order  deliyered  to  plaintifPs  ugentf 
April  4,  1877,  at  Hampton,  Illinois. 

''  Victor  Soalb  OoMPAirr :  —  Fleage  send  me  from  Moline  one 
4-ton  scale  and  beam  box,  and  one  No.  7  Dormant  scale  with  drop 
leyer;  4-ton  scale  to  haye  double  brass  beam.  Marked  to  W.  0. 
Beed,  Hampton,  Iowa,  yia  Ackley,  for  which  I  agree  to  pay  one 
hundred  and  twenty-seyen  and  fifty  one-hundredth  dollars  wh«& 
the  scale  is  built,  as  follows:  Gash,  $127.50.  And  it  is  agreed  that 
you  do  not  part  with  nor  relinquish  your  olaim  on  or  title  to  said 
scale  until  it  is  fully  paid  for,  and  in  de&ult  of  payment  for  the 
scale  as  agreed,  you  or  your  agent  may,  without  prooess  of  law»  take 
possession  of  and  remoye  said  scale  and  collect  reasonable  charges 
for  the  use  of  same ;  scale  warranted  durable  and  aocnrate.  To  be 
built  by  Moline  Scale  Co.,  soon  as  possible.  If  the  parohaeer  debys 
haying  scale  built  thirty  days  after  time  set  for  building  then 
this  order  shall  become  due  and  payable^  the  same  as  if  the  sole 

*  To  aame  effect,  Ai£2er  T.  BiiHtrOT  M.  T.  499*  S8  Am.  BepwtflL 
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had  been  built  at  the  time  stated.  The  purchaser  agrees  to  pay 
freight,  furnish  lumber;  dig  the  pit,  put  in  foundation,  board  the 
bailder  and  take  him  back  to  the  station.  Wm.  O.  Bbed." 

On  the  same  day  the  defendant  telegraphed  to  the  plaintiff  at 
Moline,  Illinois,  countermanding  the  order,  and  directing  that  the 
flcale  should  not  be  shipped.  The  plaintiff  reoei?ed  the  telegram 
on  the  same  day,  and  before  it  had  any  knowledge  that  the  order 
had  been  made.  On  the  10th  of  April  the  plaintiff  shipped  a  set 
of  scales  to  the  defendant  which  the  defendant  refused  to  receive, 
the  same  remained  at  the  freight  depot  at  Hampton. 

This  action  was  to  reooyer  the  price  of  the  scale.  The  defend- 
ant had  judgment  below. 

King  £  JSenley,  for  appellant. 

McKinzU  &  Hemingway^  for  appellee. 

EoiHROOK,  J.  At  the  time  the  plaintiff  received  the  telegram 
countermanding  the  order  no  act  had  been  done  by  which  the  scales 
in  question  were  set  apart  as  the  property  of  the  defendant  The 
•Tidence  shows  that  **  the  scales  so  far  as  the  iron  work  could  be 
done  were  all  perfect."  By  this  we  understand  that  the  plaintiff 
had  on  hand  the  iron  work  of  scales  such  as  are  described  in  the 
order.  The  single  question  to  be  determined  is,  had  the  plaintiff 
the  right  to  select  the  iron  work  of  the  scales  after  the  order  was 
countermanded,  and  byshipping  to  Hampton,  and  offering  to  build 
them,  maintain  an  action  against  the  defendant,  not  for  the  differ- 
ence between  the  contract  price  and  the  actual  value,  but  for  the 
amount  named  in  the  contract  as  the  price  to  be  paid?  The  plaintiff 
must  recover,  if  at  all,  upon  the  case  made  in  the  pleadings,  and 
recovery  is  sought  npon  the  theory  that  by  shipping  the  scales,  and 
oiEering  to  build  them,  the  plaintiff  is  entitled  to  a  judgment  for 
the  contract  price. 

We  are  of  the  opinion  that  the  action  cannot  be  maintained.  It 
will  be  obBerved  that  the  contract  was  for  scales  to  be  '*  built"  by 
the  plaintiff.  It  is  true  the  plaintiff  had  on  hand  the  necessary  iron 
work  ready  to  be  set  up,  but  this,  without  more,  is  not  the  property 
named  in  the  order.  The  iron  work  was  to  be  shipped  and  the  scales 
built,  that  18,  the  frame  and  platform  were  to  be  constructed,  for 
lUch  defendant  waa  to  furnish  the  lumber.  Suppose  a  person 
Voi^  XXXV— 86 
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should  contract  with  a  manufacturer  for  a  wagon  to  be  built,  and 
agree  to  furnish  the  iron^  and  the  manufacturer  should  have  all  the 
necessary  wood- work  on  hand  ready  to  be  set  up  and  ironed,  and 
before  any  thing  was  done  the  order  should  be  countermanded,  we 
think  the  manufacturer  could  not  recover  the  contract  price  by 
setting  apart  the  wood-work  and  calling  upon  the  other  party  to 
furnish  the  iron.  This  is  exactly  parallel  with  the  case  at  bar. 
Both  are  contracts  with  manufacturers  to  build,  or  manufactare, 
an  article  hot  yet  completed  or  built  We  have  been  cited  to  no 
adjudicated  case,  and  are  unable  to  find  any,  where  it  has  been  held 
that  a  vendor  can  recover  the  contract  price  unless  the  contract  be 
such  as  to  enable  him  to  put  the  article  sold  in  such  condition  as 
to  transfer  the  title  of  the  property  to  the  vendee.  What  the  lav 
aims  to  do  in  case  of  a  breach  of  contract  is  to  make  the  parties 
whole,  by  awarding  damages  equal  to  the  injury.  In  this  case  if 
the  plaintiff  should  recover  the  contract  price,  it  will  receive  more 
than  compensation  for  the  injury.  The  full  contract  price  would 
be  recovered  for  the  scales  without  building  theuL 

In  Bemeni  v.  Smithy  15  Wend.  493,  the  plaintiff  built  a  sulky  for 
the  defendant  according  to  an  agreement,  tendered  it  to  him,  and 
on  his  refusal  to  accept  it  deposited  it  with  a  third  person  on  his 
account,  giving  the  defendant  notice  of  the  deposit,  and  brought 
an  action  of  assumpsit.  It  was  held  that  the  plaintiff  was  entitled 
to  recover  the  contract  price.  That  case  is  essentially  different 
from  the  case  at  bar.  The  plaintiff  had  done  every  act  to  be  done 
by  him  to  the  property,  and  it  was  ready  for  delivery,  and  was 
actually  tendered.  In  the  case  at  bar  the  plaintiff's  obligation  could 
not  be  discharged  without  building  the  scales.  We  think  that  in 
all  the  cases  where  it  is  held  that  the  contract  price  may  be  recovered 
it  will  be  found  that  the  article  sold  was  completed  and  ready  for 
delivery,  and  a  tender  made.  Gordon  y.  NortiSy  49  N.  H.  376; 
Dustan  v.  Mc Andrew,  44  N.  Y.  72.  Upon  the  other  hand  there  are 
cases  which  hold  that  where  there  is  a  refusal  by  the  vendee  to  per- 
form the  contract,  by  receiving  the  property  purchased,  the  measure 
of  damages  is  limited  to  the  difference  between  the  contract  price 
and  the  actual  value.  Moody  v.  Brown,  34  Me.  107,  and  authori- 
ties there  cited;  Allen  v.  Jarvis,  20 Conn.  38;  Garrison r.  Madigan^ 
13  Wis.  67. 

We  think,  from  an  examination  of  the  authorities  cited  by  counsel, 
as  well  as  others  that  have  come  under  our  observation,  that  the 


DECEMBER  TERM,  1879.  275 


Wright  y.  Bawboii. 


true  rale  is  that  where  every  thing  has  been  done  by  the  vendor 
which  he  is  required  by  his  contract  to  do,  and  the  manufactured 
property  in  its  completed  condition  is  tendered  to  the  purchaser, 
and  he  refuses  to  receive  it,  and  it  is  held  by  the  vendor  for  the 
parchaser,  the  vendor  may  recover  the  contract  price.  The 
remit  of  the  judgment  in  such  cases  would  be  to  vest  in  the  pur- 
chaser the  title  to  the  property.  But  where,  as  in  the  case  of 
mana&ctured  articles,  something  remains  to  be  done  by  the  vendor, 
which  requires  the  co-operation  of  the  purchaser,  and  the  purchaser 
lefoses  to  perform,  the  contract  price  cannot  be  recovered*  To  adopt 
the  contrary  rule  would  allow  the  vendor  to  recover  for  a  manufao- 
toied  article,  which  is  yet  incomplete  and  unfinished,  the  full  price 
of  a  finished  article,  and  would  be  giving  him  more  than  his  actual 
damagea.    We  find  no  case  which  adopts  such  a  rule. 

JudgmenU  affirmed. 


Wright  t.  Rawsok. 

(6S  Iowa,  Sa.) 

Ifintf0r  and  Mre8n<«-fM^%e»60 — aelion  hy  mrvani — eonirOnOorif  nsgUgenm. 

An  employee  in  a  ooal  mine  left  the  room  where  he  wm  at  work,  and  went  to 
•Dotlier,  aooofding  to  costom,  to  visit  some  other  employees  there  at  work« 
and  while  there  the  roof  fell  in,  by  reason  of  the  decay  and  insufficiency  of 
the  sapports,  and  killed  him.  Sdd,  that  no  action  coold  be  maintained 
against  the  employer  therefor. 

ACTION  of  negligence  for  death  of  plaintiff's  intestate.     The 
opinion  states  the  case.     The  defendant  had  judgment  below. 

B.  A.  Williams  and  SmUA  dk  Baylies,  for  appellant 

Barerofi,  Given  di  McGaugharij  for  appellee. 

Beck,  0*  J.  The  petition  alleges  that  defendant  is  the  owner  of 
a  coal  mine,  and  is  engaged  in  mining  coal  therein,  and  that 
plaintiff's  intestate  was  employed  as  a  miner  by  defendant.  The 
petition  then  proceeds  to  set  out  the  cause  of  action  in  the  follow- 
ing words: 


J 
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"  That  defendant  and  his  saperintendent  knew  that  it  was  the 
custom  of  miners  in  said  mine,  and  had  been  the  custom  from  the 
time  said  mine  was  opened,  when  not  actively  engaged  in  work,  to 
visit  each  other  in  their  respective  rooms. 

'^  That  with  full  knowledge  of  such  custom  defendant  acquiesced 
in  it,  and  thereby  invited  and  permitted  them  so  to  do. 

''  That  prior  to  said  15th  of  October,  1877,  there  was  a  room  in 
said  mine  that  had  been,  at  one  time,  used  by  defendant  for  mining 
coal,  but  said  i*oom  had  been  unused  for  about  six  months  prior  to 
said  15th  of  October,  1877,  and  during  the  time  of  such  non-use 
the  supports  to  the  roof  of  said  room  had  become  decayed  and 
weakened,  and  the  rock,  slate  and  dirt  composing  the  roof  had 
become  weakened  and  loosened,  so  that  the  same  was  defective  and 
dangerous,  and  was  well  known  to  be  defective  and  dangerous  by 
defendant  and  his  superintendent,  on  said  15th  of  October,  1877. 

''  That  the  defective  and  dangerous  condition  of  said  room  was 
entirely  unknown  to  said  Samuel  Wright. 

'^That  on  said  15th  of  October,  and  while  said  room  and  roof 
were  in  the  dangerous  and  unsafe  condition  aforesaid,  the  defendant, 
by  his  superintendent,  carelessly  and  negligently  caused  two  of 
defendant's  employees  to  go  to  work  in  said  room  digging  coal, and 
thereby  caused  said  Samuel  Wright  and  other  employees  to  believe 
that  the  said  room,  and  the  roof  thereof,  were  safe  and  not  dan- 
gerous to  be  used  and  occupied,  and  thereby  invited  and  permitted 
the  said  Wright  and  other  employees  in  said  mine  to  go  into  said 
room,  where  two  of  defendant's  employees  were  at  work,  as  afore- 
said, in  accordance  with  their  usual  and  known  custom,  and  withoat 
warning  the  said  Wright,  in  any  manner,  that  the  said  room  was 
dangerous  to  be  occupied  or  entered. 

**  That  on  said  15th  of  October,  said  Samuel  Wright  was  at  work 
for  said  defendant  as  a  miner,  in  a  room  in  said  mine  near  to  the 
said  defective  and  dangerous  room,  when  —  about  11  o'clock  of 
said  day,  and  being  at  leisure  for  a  few  minutes,  and  knowing  that 
miners  were  at  work  in  said  room,  and  not  knowing  its  dangerooB 
condition,  and  acting  upon  the  aforesaid  custom  and  the  acquiescence 
of  defendant,  as  aforesaid,  therein,  and  relying  upon  defendant  to 
keep  said  premises  in  a  safe  condition  for  use,  entry  and  occnpancv, 
as  it  was  his  duty  to  do  — he,  the  said  Wright,  stepped  out  of  the 
room  where  he  was  at  work  and  into  said  dangerous  room  for  the 
purpose  of  speaking  to  the  men  therein  employed,  and  immediately 
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after  he  had  entered  said  room,  owing  to  tiie  dangerous  and  defectiTe 
condition  of  the  roof  thereof,  and  the  decayed  and  insufficient  sup* 
ports  for  the  same,  as  aforesaid,  four  tons  of  rock,  slate  and  dirt, 
composing  the  roof  of  said  room,  fell  upon  the  said  Samuel  Wright, 
whereby  he  was  instantly  killed. 

"That  the  death  of  said  Wright,  as  aforesaid,  was  directly  caused 
by  the  carelessness  and  negligence  of  defendant  in  pennitting  said 
loof  to  become  loosened  and  weak,  the  props  and  supports  thereof 
to  become  decayed  and  unsafe,  and  in  causing  his  serrants  to  occupy 
and  use  such  room  in  such  dangerous  and  unsafe  condition,  and  in 
permitting,  and  by  his  conduct  and  acquiescence  inviting,  the 
deceased  and  others  employed  in  said  mine  to  use,  occupy  and  enter 
said  room,  without  adopting  any  rules  to  prevent  them  from  being 
exposed  to  said  danger,  of  which  defendant  had  knowledge,  and 
without  warning  them  or  said  deceased  of  such  danger/' 

The  demurrer  assails  the  petition  on  the  grounds,  among  others, 
that  ''  it  shows  the  deceased  was  not,  at  the  time  of  injury,  in  the 
line  of  his  duty,  in  the  service  or  employment  of  defendant,"  and 
^it  does  not  show  that  defendant  was  charged  with  any  care  or 
diligence  to  protect  persons  visiting  said  room  from  danger  of  injury 
by  the  falling  of  the  roof  of  said  room/' 

In  order  to  establish  liability  of  defendant  it  must  be  made  to 
appear  that  the  intestate  was  in  defendant's  employment  and  in  the 
proper  discharge  of  duty,  and  that  he  did  not  voluntarily  seek  a 
place  of  danger.  It  cannot  be  claimed  that  defendant  would  be 
liable  if  the  intestate  had  been  a  visitor  to  the  mines,  or  had  left 
his  proper  place  and  sought  the  dangerous  room  without  thereby 
serving  defendant  or  discharging  any  duty  of  his  employment 
When  the  accident  happened  it  clearly  appears  that  the  intestate 
was  not  engaged  in  mining,  which  was  his  employment;  that  his 
proper  place  was  not  in  the  room  where  he  was  injured,  but  on  the 
contrary,  he  was  a  visitor  there  for  his  own  pleasure  or  amusement 
The  intestate,  not  being  engaged  in  his  employment  was  in  the 
same  position  of  a  visitor  to  the  mine.  As  an  employee,  having 
voluntarily  put  himself  in  danger,  he  cannot  recover.  Doggeti  v. 
la.  Cent.  R.  R.  Co^  34  Iowa,  284. 

The  custom  of  miners  to  visit  their  fellow  workmen,  and  the 
acquiescence  of  the  defendant  in  such  custom,  cannot  be  regarded 
as  an  invitation  for  the  workmen  to  leave  their  proper  places  and 
frequent  dangerous  parts  of  the  mine  at  the  risk  of  defendant 
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The  allegations  of  the  petition  do  not  present  the  case  of  a  tn^ 
or  concealed  danger  of  which  the  defendant  was  bound  to  give 
notice.  It  is  not  shown  that  the  dangers  were  not  apparent^  or 
conid  not  have  been  seen  by  the  intestate.  There  is,  necessarily, 
some  degree  of  danger  in  all  mines,  and  such  dangers  are  increased 
by  the  age  of  the  supports  of  the  roof  and  other  causes.  It  is  not 
shown  that  these  dangers  were  concealed  by  defendant  and  the 
intestate  was  induced  or  invited  by  defendant  to  expose  himself 
thereto. 

We  conclude  that  the  grounds  of  the  demurrer  which  we  have 
discussed  were  well  taken,  and  the  court  correctly  held  the  petition 
defectiye.  The  other  objections  raised  by  the  demurrer  need  not 
be  discussed.  Judgment  affirmed. 


HOFFBAUEB  T.  DeLHI  AKD  NOBTHWESTSaV  BaILBOAD  OOMPAHT. 

(98  Iowa,  MS.) 

Oarrwr  — pa$$Mger — eoDptUtienfor  non^paymerU  offar^ — retmMng  pmi  fan 
—  offer  ofhalanu  after  Hopping  and  btfore  oxpuMm^ 

A  paesenger  maj  be  expelled  from  a  rail  waj  train  for  non-payment  of  the  whole 
legal  fare,  although  the  oonductor  retains  the  portion  pidd,  and  althoo^ 
after  the  i topping  of  the  train  to  expel  him  and  before  expalaUm  the  pM> 
eenger  ofibrs  the  proper  balance.    {See  note,  p.  280. ) 

ACTION  of  damages  for  expulsion  from  railway  train.    The 
opinion  states  the  points.    The  plaintiff  had  judgment  below. 

Grant  <§  Grant  and  Peters  <§  Heath,  for  appellant. 

JfcCeney  &  (fDonndly  for  appellee. 

Abamb,  J.  [Omitting  an  immaterial  point.]  The  statute  pro- 
Tides  that  an  extra  charge  of  ten  cents  may  be  made,  where  a  ticket 
might  have  been  procured  within  a  reasonable  time  before  the  de- 
parture of  the  train.  But  in  this  case  there  is  no  pretense  that  a 
ticket  might  not  have  been  procured  within  such  time.  The  court 
instructed  the  jury,  in  substance,  that  if  the  plaintiff  tendered  six- 
teen cents,  and  the  conductor  received  it  and  retained  it^  ba 
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not  JDstified  in  patting  the  plaintiff  off  the  cars.    The  giving  of 
this  inBtniction  is  assigned  as  error. 

The  train  had  started  and  a  part  of  the  journey  of  four  miles  had 
been  passed  over  when  the  condnctor  demanded  of  the  plaintiff  the 
payment  of  fare.    The  company  was  entitled  at  least  fco  fare  for  the 
distance  which  it  had  carxied  him,  at  the  rate  of  four  cents  per 
mile.    It  was  also  entitled  to  ten  cents  as  an  additional  charge  al- 
lowed by  statute  in  such  case.    Whether  the  plaintiff  rode  a  mile 
and  a  half,  or  the  distance  which  six  cents  would  pay  his  fare  the 
evidence  does  not  show^^  but  even  if  it  showed  that  he  had  not  ridden 
that  distance  we  do  not  think  that  the  instruction  could  be  approved. 
The  plaintiff  was  certainly  not  entitled  to  be  carried  more  than  a 
mile  and  a  half.    But  the  plaintiff  did  not  apply  to  be  carried  sim- 
ply that  distance,  and  probably  did  not  desire  to  be.    In  the  absence 
of  any  contract  between  the  passenger  and  the  company,  it  is 
proper  for  the  company  to  put  the  passenger  off  as  near  the  start- 
ing point  as  possible,  provided  the  place  is  otherwise  suitable.     In 
this  case  there  was  no  contract.    The  implied  contract  arising  from 
the  plaintiff's  taking  a  seat  in  the  cars  had  been  broken  by  his  re- 
fusal to  pay.     No  contract  arose  to  carry  plaintiff  to  the  end  of  the 
first  mile  and  a  half,  because  the  money  tendered  by  plaintiff,  and 
received  by  defendant,  was  neither  tendered  nor  received  with  such 
anderstanding.    It  may  be,  if  the  plaintiff  was  carried  less  than  a 
mile  and  a  half,  that  the  defendant  should  have  refunded  something; 
but  that  obligation  did  not  arise  until  the  plaintiff's  journey  had 
been  terminated;  and  even  then  we  think  that'the  defendant  should 
have  a  reasonable  time  to  ascertain  the  distance  travelled  and  make 
the  proper  change. 

The  court  further  instructed  the  jury,  in  substance,  that  if  the 
plaintiff,  before  his  expulsion,  tendered  the  full  fare,  including  the 
extra  charge  of  ten  cents,  then  his  expulsion  was  wrongful.  The 
giving  of  this  instruction  is  assigned  as  error.  The  defendant  was 
entitled  to  full  fare  upon  demand.  The  moment  the  plaintiff  de- 
clined to  pay  it,  the  defendant  was  released  from  all  obligation  to 
carry  him  upon  that  train.  Stone  v.  Chicago  <§  IfortlMoestem  R. 
JL  a»^  47  Iowa,  82;  a.  o.,  29  Am.  Bep.  458 ;  ffBnen  v.  B,  <&  W. 
R  R.  C6.,  15  Gray,  20. 

The  rule  that  a  passenger  may  test  the  regulations  of  the  com- 
pany  and  the  firmness  of  the  condnctor  by  refusing  to  pay  full  fare, 
and  atQl  save  himself  from  expulsion  by  tendering  full  fare  aftez 
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expulsion  had  commeuoed,  is  not  only  uncalled  for  for  the  just  protec- 
tion of  the  recusant  passenger,  but  would  tend  to  encourage  a  pno- 
tice  which,  if  indulged  in,  would  interfere  with  the  conyenienoe  of 
the  company,  and  the  dispatch  and  quiet  to  which  other  passeogen 
are  entitled.  In  giving  the  instruction  wo  think  that  the  ooui 
erred. 

Judgment  reversed. 

KoTiBTTmEBBPOBnB.^Iii  (/Brigii  ▼.  N.  7,  (kxiL  db  H.  R.  B.  B.  Co.,  80  N.  T.  M,  B 
was  held  that  If  the  stoppage  had  been  made  for  the  sole  pmpose  of  putting  plaintiff  off, 
and  he  had  rendered  it  neoessaiy  by  a  fractious  retasal  topaytbe  eztimfan,  bewooklBOt 
have  been  entitled  to  insist  on  continuing  his  trip  after  having  occasioned  such  an  islerw 
ruption.  But  the  station  being  a  regular  stopping-place  of  the  train.  It  before  betas 
ejected,  he  or  others  In  his  behalf  offered  to  pay  the  full  tare,  the  ooDdoctor  shoaU  hsis 
accepted  it.  See,  also,  Zbledo,  eU,  Ry.  Co,  r,  WriglU,  6S  Ind.  686|  a.  o.,  84  Am.  BflpuSni 
and  note,  S84»  on  both  points  of  the  principal  case. 


First  Natioi^al  Bakk  of  Oantok  y.  Dubuqub  Soutuwkbtuv 

Railway  Go* 

(BSIowa,  878.) 
NegoMbU  inttrumetU — drttft — not  otrignmeiU  tf  generaifiuid. 

A  draft  on  a  general  fund  in  the  drawer'a  handa,  not  aooepted,  is  not  an  aarip> 

ment  of  the  fond. 

PETITION  in  equity  founded  on  a  draft  on  defendant    Ths 
opinion  states  the  facts.    The  plaintiff  had  jadgment  below. 

Huhbardy  Clark  d  Deacon,  for  appellant 

Blake  (6  Hormely  for  appellee. 

Day,  J.  The  eyidence  establishes  the  existence  of  tiie  following 
facts:  In  January,  February  and  March,  1877,  B.  G.  Brock  A  Ca 
delivered  to  the  defendant  twenty-six  car  loads  of  coal^  of  theTaloe 
of  tl,200.  Of  these  fourteen  cars,  of  the  yalue  of  $653.96,  were 
delivered  prior  to  the  21st  of  February,  and  twelve  car  loads,  of  the 
value  of  $546.24,  were  delivered  subsequently  to  21st  of  Febniaiy, 
1877.  Under  the  arrangement  between  the  parties  coal  delivered 
during  any  month  was  to  be  paid  for  on  the  15fch  of  the  foIlowiDg 


DECEMBER  TERM,  1879.  281 


Flnt  Natioiutl  Bank  of  Canton  y.  Ihibuque  SoutliweBtern  liailway  Co. 

month.  On  the  2l8t  day  of  Febrnary,  1877,  A.  L.  Williams,  a 
member  of  the  firm  of  firock  &  Co.,  drew  on  the  defendant  the 
draft  set  ont  in  the  statement  preceding  this  opinion.  D.  Williams 
A  Son  indorsed  this  draft  in  blank,  and  it  was  by  Brock  &  Co* 
delivered  to  the  plaintiff.  Brock  &  Co.  receiving  therefor  their  own 
matared  acceptance  for  $1,000,  and  the  balance  in  cash,  less  the 
disoount  D.  WUliams  &  Son  made  an  assignment  for  the  benefit 
of  creditoni  on  the  2d  day  of  March,  1877.  On  the  15th  day  of 
March,  1877,  the  defendant  paid  to  A.  L.  Williams,  member  of  firm 
of  Brock  &  Co.,  $786.70,  which  he  paid  to  the  plaintiffs.  On  the 
13th  day  of  March,  1877,  Brock  &  Co.  made  an  assignment  for  the 
benefit  of  their  creditors.  The  claim  in  cont1x>yersy  against 
defendant  was  not  inyentoried  in  said  assignment  as  a  part  of  their 
assets.  On  the  16th  day  of  March,  1877,  A.  L.  Williams  made  a 
schedule  of  nine  cars  unpaid  for,  amounting  to  $412.81,  and 
assigned  the  amonnt  dne  thereon  to  the  plaintiff,  in  the  name  of 
fi.  0.  Brock  &  Ca  The  defendant  never  accepted  the  draft,  and 
refused  to  pay  the  plaintiff  the  balance  dne  on  the  coaL  On  the 
22d  of  March,  1877,  the  plaintiff  gave  defendant  written  notice  of 
the  execution  of  said  draft,  and  that  plaintiff  claimed  of  defendant 
the  balance  dne  on  the  coal.  Brock  &  Co.,  through  R.  O.  Brock, 
compromised  with  their  creditors,  and  thereupon  R.  O.  Brock,  in 
the  name  of  Brock  &  Co.,  assigned  the  claim  for  the  nine  cars  of 
coal  in  question  to  Hubbard,  Clark  &  Deacon,  to  whom  the  defend- 
ant  has  made  payment.  The  plaintiff  in  the  petition  does  not 
all^  the  making  of  any  assignment  of  the  amount  in  question 
other  than  the  drawing  of  the  draft  above  referred  to. 

The  plaintiff  relies  upon  Me  Williams  v.  Webb,  32  Iowa,  577. 
That  case  is  essentially  different  in  its  facts  from  the  present  In 
that  case  a  simple  order  was  drawn  directly  in  favor  of  the  party 
to  whom  it  was  held  the  assignment  was  made,  and  the  amount  of 
the  fund  was  in  the  hands  of  the  drawee.  In  this  case  an  instru- 
ment possessing  all  the  requisites  of  a  bill  of  exchange  was  drawn, 
payable  twelve  days  after  date,  with  exchange,  in  favor  of  third 
parties,  and  by  them  indorsed  in  blank.  The  evidence  shows  that 
at  the  date  of  the  drawing  of  this  bill  the  defendant  was  not 
indebted  to  Brook  &  Co.  in  any  portion  of  the  amount  now  claimed, 
and  whether  or  not  it  would  become  so  indebted  depended  upon  the 
eontingency  of  the  delivery  of  coal  by  Brock  &  Co.  to  the  defendant. 

The  peculiar  circumstances  in  Mc  Williams  v.  WM  justify  the 
Vol.  XXXV-.36 
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decision  there  made.  In  that  case  it  is  said:  ''  The  coart  was  iallf 
justified  in  findings  from  all  the  facts  and  circumstances  of  the 
transaction  as  disclosed  in  the  evidence,  that  it  was  the  intentioa 
of  Stoddard  to  transfer  to  Webb  &  Son  his  claim  on  the  insaranoe 
company.  The  evidence  shows  that  Webb  &  Son  received  the 
claim  of  Stoddard  against  the  insurance  company  in  payment  of 
his  indebtedness  to  Webb  &  Son,  and  that  the  latter  accepted  it  in 
satisfaction  of  their  claim,  thus  clearly  indicating  the  intention  to 
assign  the  debt  for  which  the  order  was  drawn/'  In  the  case  at 
bar  the  plaintiff  required  the  indorsement  of  Williams  &  Son,  thus 
reserving  a  right  of  action  against  them,  and  as  clearly  indicating 
an  intention  not  to  accept  the  claim  against  the  defendant  in  satis- 
faction of  the  sum  due  plaintiff.  The  question  now  is,  whether  the 
drawing  of  this  bill  of  exchange^  in  the  manner  and  under  the  cir^ 
cumstances  appearing  in  this  case,  operated  as  an  equitable  assign- 
ment to  the  plaintiff  of  the  sum  which  was  afterward  in  the  hands 
of  the  defendant,  due  Brock  &  Co.  As  has  been  said,  the  instni- 
ment  drawn  in  this  case  has  upon  its  face  all  the  requisites  of  a 
negotiable  bill  of  exchange.  It  is  drawn  upon  a  general,  and  not 
upon  a  particular  fund. 

In  Ba9ik  of  Commerce  v.  Bogf/y  44  Mo.  1  (17),  it  is  said:  '*  A  bill 
drawn  upon  a  debtor  does  not,  of  itself,  operate  as  an  assignment  in 
equity  of  the  debt,  even  if  it  is  negotiated  for  a  good  consideration. 
It  is  evidence  tending  to  show  such  assignment,  and  with  other 
circumstances  to  show  that  such  was  the  intention  of  the  drawer, 
will  vest  in  the  holder  an  exclusive  claim  to  the  indebtedness. '*  In 
Mandeville  v.  Welch,  5  Wheat  286,  the  following  language  is  em- 
ployed :  "  It  is  said  that  a  bill  of  exchange  is,  in  theory,  an  assign- 
ment to  the  payee  of  a  debt  due  from  the  drawee  to  the  drawer; 
This  is  undoubtedly  true,  when  the  bill  has  been  accepted,  whetiier 
it  be  drawn  on  general  funds  or  a  specific  fund,  and  whether  the 
bill  be  in  its  own  nature  negotiable  or  not;  for  in  such  a  case  the 
acceptor,  by  his  assent,  binds  and  appropriates  the  funds  for  tbe 
use  of  the  payee.  *  *  *  In  cases,  also,  where  an  order  is  drawn 
for  the  whole  of  a  particular  fund,  it  amounts  to  an  equitable  as- 
signment of  that  fund,  and  after  notice  to  the  drawee  it  binds  the 
fund  in  his  hands.''  In  Bobbins  v.  Bacon,  3  Me.  315,  it  appeared 
that  a  book  debt  was  due  from  Bobbins  to  Bacon,  and  that  Bobbins 
drew  out  a  bill  of  the  particular  items,  and  at  the  bottom  of  the 
account  wrote  an  assignment  to  Stookbridge  of  the  amoant  of  the 
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acconot     It  was  held  that  this  amonnted  to  an  assignment.     In 
Walker  t.  Monro^  18  Mo.  564^  it  was  held  that  an  order  drawn  for 
the  whole  of  a  debt  is  an  equitable  assignment  of  it,  and  the  party 
io  whose  favor  the  order  is  drawn  may  sue  for  the  debt  in  his  own 
name.     In  OowpertAwaite  r.  Sheffield,  1  Sand.  416,  it  was  held  that 
tvo  negotiable  bills  of  exchange,  similar  to  the  one  in  question  in 
this  case,  did  not  operate  as  an  equitable  assignment  of  a  fund  in 
the  hands  of  the  drawee.    In  that  case  the  court  say:  ''The  instrn- 
ments  here  were  ordinary  bills  of  exchange.     They  did  not  on  their 
&oe  purport  to  be  drawn  on  any  particular  fund,  nor  did  they  im« 
port  that  their  payment  was  to  depend  upon  any  particular  contin- 
geacy.    In  McMenomy  v.  Fener,  3  Johns.  72,  it  was  held  that  where 
an  order  is  drawn  for  an  entire  fund,  the  fund  being  particularly 
ftated  in  the  order,  it  operates  as  an  assignment  of  the  fund.     Pey- 
ton T.  ffalleti,  1  Cai.  363.    If  these  bills  had  been  in  the  form  of 
orders  for  the  entire  proceeds  of  the  shipment  of  cotton,  they 
might,  after  notice  to  the  Kelleys,  have  operated  as  an  assignment 
of  80ch  proceeds.    But  then  they  would  not  have  possessed  all  the 
characteristics  of  bills  of  exchange."    In  Wheeler  v.  Stone,  4  Oill, 
%  (47),  it  is  said:  ''An  insuperable  objection  to  the  view  thus  pre- 
sented by  the  counsel  for  the  appellees  is,  that  a  bill  of  exchange^ 
although  accepted,  unless  drawn  on  a  particular  fund,  does  not 
operate  to  invest  the  payee  with  the  character  of  an  assignee.     In 
the  case  of  Sheppard  v.  State,  use  of  WeUel,  the  Court  of  Appeals 
at  its  last  session  held  that  even  an  accepted  bill,  unless  drawn  on 
a  particular  fund,  does  not  operate  to  invest  the  payees  with  the 
character  of  an  assignee  of  the  fund.     The  case  in  5  Hill,  416,  is 
decisive  upon  this  point    In  Harrison  v.  Williamson,  2  Edw.  430, 
it  was  determined  that  a  bill  of  exchange  has  not  the  effect  of  an 
assignment  of  the  money  for  which  it  is  drawn,  in  the  hands  of 
the  drawee,  unless,  perhaps,  where  it  is  drawn  upon  a  particular 
fond,  and  then,  indeed,  by  the  law  merchant,  it  loses  its  character 
as  a  bill  of  exchange.''    In  Sa^ide  v.  Matthews,  27  Ala.  399,  it  was 
held  that  a  bill  of  exchange,  until  accepted,  does  not  operate  as  an 
assignment  of  the  funds  in  the  hands  of  the  drawee.     See  Edw.  on 
Bills,  172;  Byles  on  Bills,  67,  96  and  191,  and  notes;  1  Pars,  on 
Notes  and  Bills,  42,  43,  290,  291,  299  and  300,  and  authorities 
cited. 

From  the  authorities  above  cited  the  following  principles  are 
dedadble: 
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Firai.  That  a  bill  of  exchange  drawn  upon  a  general  or  particu- 
lar fund  operates  as  an  assignment  to  the  payee  of  a  debt  due  from 
the  drawee  to  the  drawer,  when  the  bill  has  been  accepted  b;  the 
drawee. 

Second,  That  a  bill  of  exchange  drawn  upon  a  general  fund,  but 
not  accepted  by  the  drawee,  does  not  operate  as  an  assignment  d 
the  fund,  but  is  mere  evidence  of  an  assignment,  and  with  other 
circumstances  showing  that  such  was  the  intention,  will  vest  in  the 
holder  an  exclusiye  claim  to  the  fund,  and  bind  it  in  the  hands  o{ 
the  drawee  after  notice. 

Third,  That  an  order  upon  the  whole  of  a  particular  fund, 
though  not  accepted,  will  operate  as  an  equitable  assignment  of  the 
fund,  and  bind  it  in  the  hands  of  the  drawee  after  notice,  but  that 
«uch  order  does  not  possess  the  property  of  negotiability. 

It  is  clear  from  the  foregoing  considerations  that  the  bill  of 
exchange  in  question  in  this  case  does  not  constitute  an  assignment 
of  the  fund  which  afterward  came  into  the  hands  of  the  defendant, 
belonging  to  the  drawer  of  the  bill,  but  that  at  the  most  it  is  bnt 
proof  tending,  but  insufficient  of  itself,  to  show  such  assignment. 
As  has  before  been  said,  the  fact  that  the  plaintiff  required  the 
indorsement  of  Williams  &  Son  negatiyes  the  idea  that  it  receiTed 
the  bill  as  an  assignment  of  the  fund  in  the  hands  of  the  defend- 
ant in  satisfaction  of  the  debt  due  the  plaintiff.  The  only  circam- 
stance  which  tends  to  show  that  Brook  &  Co.  intended  the  bill  tf 
an  assignment  of  this  fund  is  the  fact  that  they  omitted  to  inclade 
this  claim  in  the  inventory  of  their  assets  when  they  made  an 
assignment  for  the  benefit  of  creditors.  But  this  circumstance  is 
fiuseeptible  of  explanation  upon  other  grounds,  and  we  do  not 
regard  it  as  sufficient  to  evince  an  intention  to  assign  this  claim  tt 
the  time  the  bill  was  drawn.  The  assignment  of  the  account  bj 
Williams  on  the  16th  of  March,  1877,  cannot  be  regarded  for  tvo 
reasons:  1st.  The  property  of  Brock  &  Co.  was  then  in  the  bands 
of  an  assignee  for  the  benefit  of  creditors,  and  not  under  their  con* 
trol.  2d.  The  petition  does  not  allege  that  any  assignment  wm 
made  other  than  by  drawing  the  bill  of  exchange  in  question. 

In  our  opinion  the  plaintiff  has  failed  to  show  an  assignment  t« 
it  of  the  claim  in  question.  The  judgment  in  favor  of  the  plaintiil 
is  erroneous. 

Judgment  revened. 
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Darlakd  v.  Tatlor. 

(tt  Iowa,  808.) 
Gift '-^  declarations  of  donor --^detltiraging  notes. 

One  wlio  held  her  gimndflon's  pzomiflsory  notes  destroyed  them,  stating  that 
she  did  not  expect  to  live  long,  and  in  case  of  her  death  did  not  desire  that 
he  shonld  be  compelled  to  pay  them.  On  her  death,  hM  a  complete  and 
ivlld  gift  eottts  fiunfiiL 

ACTION  for  price  of  land*    The  opinion  states  the  facts.    Th» 
plaintiff  had  judgment  below. 

Lafferiy  it  Johnson  and  Redman  dk  Cart,  for  appellant. 

BoUon  4§  McCoy,  for  appellee. 

Day,  J.  The  material  facts  established  by  the  evidence  are  as 
follows:  Alscy  Darland  died  on  the  25th  day  of  Febmaryy  1872, 
at  the  age  of  about  seventy-three.  She  was  the  mother  of  Martha 
P.  Taylor,  who  was  the  mother  of  J.  D.  Taylor  and  the  defendant, 
W.  H.  Taylor.  Martha  P.  Taylor  had  for  many  years  been  a  widow^ 
snd  was  insane.  Alsey  Darland  had  taken  care  of  her  daughter 
ever  since  she  became  insane,  and  had  raised  her  two  sons,  J.  D.  and 
V.H.  On  the  20th  day  of  Jnly,  1859,  Alsey  Darland,  in  order  to 
make  permanent  provision  fer  the  future  support  of  her  daughter 
Hartha  P.  Taylor,  conveyed  to  her  grandson  J.  D.  Taylor  eighty 
acres  of  land.  The  price  agreed  upon  for  this  land  was  $1,600,  of 
which  J.  D.  Taylor  paid  $300,  and  agreed  to  pay  $300  more,  and  was 
to  have  the  use  of  the  remaining  $1,000  for  supporting  his  mother 
doring  her  lifetime,  and  at  the  death  of  his  mother,  Martha  P. 
Taylor,  this  $1,000  was  to  go  to  J.  D.  Taylor's  children.  Pursuant 
to  this  arrangement  J.  D.  Taylor  supported  his  mother  for  a  time^ 
bat  finally  he  left  the  place,  rented  it  out  and  ceased  to  maintain 
his  mother,  and  Alsey  Darland  became  dissatisfied.  Sometime 
about  the  1st  of  January,  1872,  it  was  arranged  between  Alsey 
Darland,  W.  H.  Taylor,  and  J.  D.  Taylor,  that  W.  H.  should  pur- 
chase the  interest  o^  J.  D.  in  the  property,  and  assume  his  obligation 
for  the  support  of  their  mother.  In  accordance  with  this  arrange- 
ment  W.  H.  paid  J.  D.  $450,  the  amount  of  the  payment  which  he 
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had  madOy  and  of  some  improyements  which  he  had  placed  npoD 
the  land,  and  assumed  the  payment  to  Alsey  Darland  of  the  de- 
ferred payment  of  $300  and  interest     The  balance  of  the  consideia- 
tion,  $1,000,  he  was  to  have  for  supporting  his  mother.    W.  H. 
Taylor  has  supported  and  cared  for  his  mother  ever  since  thiB 
arrangement  was  made.    A  short  time  after  this  arr^gement  was 
made,  W.  11.  Taylor  tendered  to  Alsey  Darland  his  notes  for  $400 
for  the  unpaid  purchase  money.    She  refused  to  take  the  notes, 
saying  that  if  she  wanted  any  thing  she  could  get  it  as  well  without 
a  note  as  with  it.    Alsey  Darland  having  refused  to  take  the  noteii 
her  son  Wm.  L.  Darland  took  them  and  locked  them  up.    Two  or 
three  weeks  thereafter  Alsey  Darland  called  for  the  notes,  and  her 
undelivered  them  to  her.     About  the  1st  of  February,  1872,  which 
was  a  little  more  than  three  weeks  before  her  death,  she  tore  the 
notes  up.    The  next  morning  at  the  breakfast  table  she  stated  that 
she  could  not  sleep  the  night  before  until  she  got  up  and  tore  up 
the  notes  on  W.  H.  Taylor.     When  asked  what  she  did  that  for, 
she  said  that  she  felt  unwell  and  thought  she  was  liable  to  die  at 
any  time,  and  if  she  died  she  did  not  want  W.  H.  Taylor  to  have 
those  notes  to  pay.    At  the  time  Alsey  Darland  refused  to  accept 
the  notes  she  was  talking  of  going  to  Oregon,  and  she  then  told  the 
defendant  if  he  would  pay  her  $300  she  would  not  charge  any 
interest     Afterward  the  defendant  told  his  grandmother  tiiat  he 
had  spoken  to  some  one  to  borrow  the  $300  for  her,  and  she  then 
said  that  $300  or  $400  would  not  get  the  notes ;  that  she  had 
destroyed  them  ;  that  she  thought  she  would  not  hve  very  long 
and  she  didn't  intend  to  leave  any  thing  for  her  children  to  quarrel 
over.  At  the  same  time  she  said  she  did  not  want  the  defendant  to  pay 
the  notes.    About  two  weeks  before  her  death  Alsey  Darland  was 
taken  from  her  son's,  W.  L.  Darland,  to  the  defendant's.    She  took 
«ick  the  next  day  and  remained  ill  until  her  death.     During  this 
time  she  said  that  she  wanted  the  defendant  to  have  what  she  had 
for  keeping  his  mother ;  that  his  mother  would  not  stay  at  any 
other  place  ;  that  she  was  studying  about  a  note  she  had ;  that  she 
thought  about  the  note  while  she  was  staying  at  Wm.  L.  Darland'a 
one  night  after  she  went  to  bed,  and  thought  she  would  get  up  and 
destroy  the  note,  so  her  children  would  not  get  it ;  that  she  did 
destroy  the  note  so  her  children  would  not  get  the  property,  and 
that  W.  H.  Taylor  would  get  it ;  that  she  intended  for  W.  H.  iSiyloi 
to  have  it.     The  court  below  held  that  declarations  of  the  deceased 
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are  insuflScient  Id  themselves  to  establish  a  gift ;  that  the  recovery 
ef  the  deceased  after  the  night  on  which  she  destroyed  the  notes 
operated  as  a  revocation  of  the  so-called  gift ;  that  there  was  no 
delivery  or  acceptance,  and  that  the  evidence  does  not  show  clear 
and  nnmistakable  proof  of  a  gift  Judgment  was  accordingly 
entered  against  the  defendant  for  the  amount  of  the  notes  and 
interest,  #640. 

The  court  grounded  the  opinion  that  the  declaration  of  the  donor 
is  in  itself  insufficient  to  establish  a  gift  upon  Bumey  v.  Batt^  24 
ihL  565.  What  is  there  said  upon  the  subject  is  as  follows:  *'  Our 
opinion  is  that  the  declarations  of  the  donor  that  he  had  given  are 
always  admissible  in  evidence  in  cases  of  this  sort  We  have  here* 
tofore  held,  and  still  hold,  that  they  are  insufficient  of  themselves 
to  establish  a  gift  To  constitute  a  good  and  valid  gift  there  must 
he  a  delivery,  actual  or  constructive,  or  as  it  is  termed  sometimes^ 
symbolical,  or  a  writing."  It  is  evident  from  the  foregoing  that  the 
court  simply  determined  that  the  declarations  of  a  donor  that  he 
hsd  made  a  gift  are  not  sufficient  without  some  proof  of  delivery, 
actual  or  constructive.  It  is  not  held,  nor  intimated,  that  the 
dedaration  of  the  donor  is  not  admissible  to  establish  the  facts 
from  which  a  delivery  may  be  inferred.  That  such  facts  may  be 
established  by  the  declaration  of  the  donor  we  do  not  doubt 

The  court  further  held  that  there  was  no  delivery  or  acceptance 
of  the  gift,  and  that  both  are  necessary.  The  authorities  hold  that 
the  delivery  may  be  actual  or  symbolical.  In  Grangiac  v.  Arden, 
10  Johns.  293,  a  father  bought  a  ticket  in  a  lottery,  which  he 
declared  he  gave  to  his  daughter,  and  wrote  her  name  upon  it 
After  the  ticket  had  drawn  a  prize  he  declared  that  he  had  given 
the  ticket  to  his  child,  and  that  the  prize  money  was  hers.  This 
was  held  sufficient  to  authorize  a  jury  to  infer  all  the  formality 
requisite  to  a  valid  gift,  and  that  the  title  to  the  money  was  com- 
plete and  vested  in  the  daughter.  In  Gardner  v.  Gardner,  22  Wend. 
525,  a  debt  contracted  by.  the  wife  was  held  to  be  discharged,  as  a 
gift,  causa  mortis,  by  the  husband's  destroying  the  bond,  the 
evidence  of  the  debt,  and  declaring  that  the  money  was  hers.  See, 
also,  Blaisdel  v.  Locke,  52  N.  H.  238. 

In  HUlebrant  v.  Brewer,  6  Tex.  45,  where  the  father  branded 
certain  cattle  in  his  son's  name,  and  recorded  the  brand,  it  was  held 
sufficient  to  establish  a  symbolical  delivery.  The  destruction  of 
the  notes,  together  with  the  repeated  declarations  of  the  deceased 
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that  she  did  not  intend  the  defendant  to  pay  the  debt,  constitute  & 
sufficient  delivery  nnder  the  authorities  cited.  As  the  gift  was  for  the 
benefit  of  the  donee  and  coupled  with  no  condition,  his  aoceptance 
of  it,  from  all  the  circumstances  proved,  in  the  absence  of  any 
opposing  testimony,  must  be  presumed.  Blaisdel  v.  Locke,  52 
N .  H.  238  (244). 

The  court  further  held  that  the  gift  was  made  by  the  donor  m 
apprehension  of  death  before  morning,  and  that  as  she  did  not  die, 
there  was  a  revocation  of  the  gifL  The  evidence  does  not  at  all 
sustain  the  position  that  the  gift  was  intended  to  be  operative  only 
in  the  event  of  the  death  of  the  donor  before  morning.  Upon  ih» 
contrary  the  evidence  clearly  shows  that  the  deceased  desired  ta 
discharge  the  defendant  from  liability  upon  the  notes,  and  that  the 
destruction  of  the  notes  was  made  at  the  time  in  question  beoaase 
she  feared  that  she  might  die  before  morning,  and  thus  be  pre- 
vtented  from  discharging  the  defendant  as  she  desired.  Afterward, 
and  during  her  last  sickness,  and  but  a  short  time  before  her  death, 
the  deceased  declared  that  she  had  destroyed  the  notes  so  that  W. 
H«  Taylor  would  get  the  property,  and  that  she  intended  him  to 
have  it.     There  was  not,  we  think,  any  revocation  of  the  gift 

The  evidence,  we  think,  establishes  a  completed  and  valid  gift,. 
causa  moriiSf  of  the  amount  of  the  notes  in  question. 

JtUlfffneni  reversed. 


Allvmakt.  Stbfp. 
(Btiowa,  easj 

SMeneS'^wipeaehmerU  of  toUrusi^  metUtU  eapaeUg. 

Bridenoe  ia  competent  to  show  that  the  mind  and  memory  of  a  witaeas  hava 
become  impaired  by  disease  and  are  in  a  feeble  condition.  {See  neU^  p.  M.) 

ACTION  for  services.  The  opinion  states  the  case.  The  plaintiit 
had  judgment  and  appeals. 

Holmes  Ji  Reynolds,  for  appellant. 

Kidder  A  Crooks,  for  appellee^ 
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Beck,  0.  J.  The  petition  declares  upon  an  account  for  services 
rendered  by  plain tiff»  as  a  surgeon,  in  reducing  fractures  of  the  bones 
of  defendant's  leg,  the  amputation  of  the  thigh,  and  attendance 
nntil  the  defendant's  recovery. 

The  answer  admits  the  services,  but  as  a  defense  pleads  that  there 
was  a  diflFerence  between  the  parties  as  to  the  true  and  just  amount 
of  plaintifTs  bill,  and  thereupon  theyhad  a  settlement  and  plaintiff 
agreed  to  charge  $;{50for  his  services,  which  defendant  then  under- 
took to  pay.  Under  this  settlement  it  is  alleged  that,  after  deducting 
crodits given  by  plaintiff  in  his  account,  there  remains  due  plaintiff, 
the  sum  of  seven  dollars  and  no  more,  and  for  that  amount  defend- 
ant  offers  to  confess  judgment. 

[Omitting  a  minor  point.] 

The  defendant  testified  to  the  settlement  as  alleged  in  his  answer; 
it  was  denied  by  plaintiff.     It  can  hardly  be  said  that  defendant's 
testimony  is  corroborated,  but  the  abstract  does  not  purport  to  give 
all  the  evidence.    The  plaintiff  introduced  a  physician  who  testified 
that  he  had  known  the  defendant  from  a  time  prior  to  the  amputa^ 
tion  of  his  limb.    He  was  then  asked  to  state  the  condition  of 
defendant's  mind  as  to  memory  before  and  after  the  injury ;  to  state 
the  effect  of  the  injury  upon  defendant's  memory  as  to  money  and 
finances  in  particular,  and  to  state  whether,  in  the  opinion  of  the 
witness,   the    mind  of   defendant  was   greatly   impaired.      The 
eridenee,  upon  defendant's  objection,  was  rejected.    We  think  the 
raling  erroneous.     Surely,  if  defendant  was  suffering  from  an  ini-» 
paired  mind,  which  affected  his  memory,  the  &ct  would  tend  to 
lessen  the  credit  to  be  given  to  his  testimony.'   Can  it  be  doubtecl 
that  the  credibility  of  a  witness  may  be  assailed  by  showing  his  want 
of  mental  capacity  P    It  is  said  that  the  infirmity  of  memory  shonM 
be  shown  by  cross-examination.     But  it  might  not  be  made  to 
appear  in  that  way,  though  it  really  existed.     The  witness  was  a 
physician  and  knew  the  defendant  before  and  after  the  injury  and 
the  condition  of  his  mind  as  to  memory.   He  was  surely  competent 
to  state  the  fact  of  defendant's  loss  of  memory,  and  in  our  judg- 
ment lie  was  competent  to  state  his  opinion  of  the  defendant's 
mental  condition,  based  upon  his  knowledge  and  observation  of  thi^ 
defendant  before  and  after  injury.     If  in  this  way  it  should  b& 
made  to  appear  that  defendant's  memory  was  impaired  by  disease, 
his  credibility  would  be  impeached. 
Vnder  familiar  rules  of  the  law  the  credibili^  of  a  witness  may 
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be  impeached  by  showiixg  moral  defects.  Mental  defects  in  the 
witness,  or  loss  or  impairment  of  memory,  will,  according  to  the 
observation  of  all  men,  detract  from  the  credibility  otherwise  due 
a  witness,  just  as  surely  as  do  moral  defects.  It  is  not  reasonable 
to  hold  that  the  law  will  permit  impeachment  of  a  witness  by  show- 
ing  the  moral  detecta  of  his  character,  and  will  not  permit  im- 
peachment by  proof  of  defects  of  memory  caused- by  disetBes  of 
the  body  or  mind. 

..  Under  the  rules  of  evidence,  and  statutes  of  this  State,  a  witnees 
may  be  impeached  by  proof  of  his  bad  moral  character,  and  that 
his  reputation,  for  veracity  is  so  low  that  he  cannot  be  believed 
under  oath.  The  impeaching  witness  states  his  conclusions,  belief 
or  opinions,  based  npon  knowledge  of  the  character  and  reputation 
^f  the  witness  whose  credibility  is  brought  in  question.  The  like 
course  was  proposed  in  this  case,  to  impeach  the  defendant  bj 
shpwing  his  mental  defects.  The  testimony  excluded  was  of  tbe 
jeofeiclusion,  belief  and  opinion  of  the  witness,  based  upon  knowl- 
edge, that  defendant's  memory  was  impaired  by  disease  affecting 
4ih&mind. 

i'  It  is' proper  to  say  that  the  rule  we  recognize  extends  no  farther 
ihan  to  permit  the  impeachment  of  a  witness  by  showing  an  abnor- 
mal condition,  of  the  mind  caused  by  disease,  or  habits  which 
,  impair  the  memory:  It  will  not  permit  evidence  of  the  want  of 
strength  or  accuracy  of  memory  of  a  witness  whose  mind  is  not 
shown  to  be  in.  an  abnormal  condition.  While  it  is  true  that  the 
Qietiories  of.  men  of  sound  physical  and  mental  health  are  no( 
M)iially  strong  and  adburate,  or  they  are  unequal  in  other  facnltiee 
^f  the  mind  and  inrphysical  development,  the  law  can  devise  no 
sisandard  of  measurement  or  test  of  the  mind  in  its  normal  condi- 
tion.' It  cannot  be  compared  with  the  mind  of  others  in  order  to 
impeach  or  support  the  memory.  Our  conclusion  upon  this  point 
0f  the  case  finds  support  in  the  following  authorities.  Iskr  v. 
Peioey,  75  N.  0.  466;  Fairchild  v.  Bascomb,  35  Vt  398;  2  PhilL 
E.V.,  Cow.  &  Hill  and  Edward's  notes,  950,  note  596;  Sisson'^* 
.Conger,  1  Thomp.  &  C.  564;  Rivara  v.  GAio,  3  K  D.  Smith,  264; 
Livingston  v.  Kiersted,  10  Johns.  362.  See,  also,  as  tending  the 
same  way.  Flamming  v.  State,  5  Humph.  564;  Tuitle  v.  BugseO,  3 
Day,  201;  2  Am.  Dec  59;  McDonald  v.  Preston,  26  Oa.  528.  Oibsok, 
J.,  arguendo,  in  BrindU  v.  Mclllvain,  10  S.  &  R  285^  A  oontrary 
doctrine  is  YiAScin  Ooodwyn  v.  Ooodwyn,  20  Oa.  600.' 
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Other  questions  in  the  case,  as  it  is  not  probable  they  will  again 
arise  upon  another  trial,  need  not  be  considered.  For  the  error  in 
eiclading  the  evidence  offered  by  plaintiff,  the  judgment  of  the 
District  Court  is  reversed.  Judgment  reversed. 

Seevebs,  J.  I  concur  in  the  result  reached  in  the  foregoing 
opinion,  but  as  I  understand,  it  goes  further  than  I  am  villing  to  go. 
That  evidence  is  admissible  to  show  that  the  mind  or  memory  of  a 
▼icness  has  become  impaired  or  abnormal  by  reason  of  disease,  I 
think  is  true,  and  this  in  substance  the  plaintiff  offered  to  show, 
bat  he  went  farther  and  by  another  question  offered  to  show  the 
^'effect  of  the  injury  upon  defendant's  memory,  as  to  money  and 
finances  in  particular."  This  was  not  in  my  judgment  admissible. 
The  impaired  or  abnormal  condition  of  the  mind  being  sh9wn  the 
effect  was  for  the  jury  to  determine. 


Nor  bttbbBkpostbr.— Id  Utery,  Dewey,  75  N.  G.  4M,  the  court  said:  **▲  pemm 
«Bttralj  witbout  memory  is  incompetent  ae  a  witness,  and  if  his  memoiy  is  weak  naturally, 
or  bss  been  impaired  l^  disease  or  age,  his  testimony  will  naturally  hare  less  weight  with 
a  jury  than  if  his  memory  was  sound  and  unimpaired.  To  prore  of  a  witness  that  his 
memory  Is  weak,  is  a  legitimate  way  of  impeaching  his  testimony,  and  the  opinions  of 
those  wlio  know  him  may  be  resorted  to  for  that  purpose. " 

la  LioittgeUm  t.  KienUdt  10  Johns.  888,  the  court  said:  **  If  it  could  have  been  shown  to 
the  court  below  that  the  witness  was  deranged,  or  had  not  the  ordinaiy  understanding,  he 
mart  haTO  been  excluded  as  incompetent.  Idiots,  lunatics,  and  madmen  are  not  com* 
peint  witneases,  and  this  must  be  shown  to  the  court  by  proof,  like  any  other  charge  of 
incompetency/* 

In  Simmy,  Conger^  1 T.  &  G.  664,  an  attending  physician  had  testified  as  to  the  mental 
cnpsdty  of  a  testator.  It  was  held  that  evidenoe  was  competent  to  show  that  the  witness 
vss  at  the  time  of  attendance  on  the  deceased  under  the  influence  of  intoxicating  liquor 
«ad  Incapable  of  Judging  of  his  mental  condition.  The  court  quoted  ftxtm  1  Cow.  &  HI11*B 
5otes :  **  In  addition  to  the  direct  contradiction  of  the  witness  you  may  impeach  him  by 
prcyriag  that  at  the  time  of  the  transaction  he  was  in  such  a  state  of  mind  as  to  be  incapa- 
ble of  exendstng  a  correct  discrimination ;  one  among  other  grounds  is  that  he  was  In- 
toadcated.  '*  **  A  habit,  such  as  drunkenness  or  paralysis,  may  be  shown  In  truth  to  exist 
as  tmpairfnif  the  powers  of  discrimination  or  recollection  in  a  witness.  '* 

FairdiUd  r.  Baacomb,  83  Vt.  898,  was  a  case  precisely  like  the  principal  case.  Erldenoe 
that  the  witness*  mind  was  then  affected  by  a  disease  of  the  brain  a  year  before,  was  held 
competent^  "  as  tending  to  show  that  his  memory  and  his  Judgment  (both  of  which  were 
in  question)  were  less  to  be  relied  on  than  if  he  possessed  full  mental  health  and  vigor. 
Iti«  sdmiBsIble  as  affecting  the  degree  of  credit  to  be  given  to  him." 

In  Eoleumb  r,  HcHcomb^  88  Gonn.  177,  the  court  said:  ^*  There  is  no  doubt  that  a  person 
iboQld  be  exduded  from  giving  evidence  who  is  insane  at  the  time  he  is  o&'ered  as  a 
vitiMsa.'*  Sut  this  was  ointer,  for  the  court  said:  **  No  question  wasmade  as  to  his  sanity 
at  the  time  he  was  sworn ;  '*  the  only  question  in  the  case  was  as  to  his  sanity  at  the  time 
of  Che  transactions  sworn  to,  and  as  to  that,  evidence  was  held  competent. 

In  Rivara  v.  Qhio,  8  E.  D.  Smith,  864;  it  was  held  that  evidence  that  a  witness,  who  has 
heea  examined,  has  been  of  imbecile  mind  and  memory,  is  admissible  to  affect  the  credi- 
hOity  of  his  testimony,  although  not  offered  as  an  objection  to  his  competency  before  he 
ii  swom.  Tlie  court,  Wooordjt,  J.,  said :  "  It  is  true  that  the  defendant's  ooonsel  states 
hit  object  to  be  to  prove  that  the  witness  had  been  of  imbecile  mind  and  memory.  If  this 
were  lo  be  taken  as  a  mere  offer  to  prove  that  at  some  former  period  the  witness  had  been 
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thus  aflUoted,  and  wlthoat  any  inference  that  that  state  of  things  oootinued  to  tlietiineot 
the  transaction  in  question,  or  to  the  time  of  the  trial,  it  was  immaterial  and  imknA 
But  proof  of  imbecility  of  mind  would  raise  a  presumption  that  such  conditfoa  e» 
tinned,  and  might  justly  detract  from,  if  It  did  not  altogether  destroy,  the  weigMtote 
given  to  the  evidence  of  the  witness." 

But  in  Ooodwjfn  ▼.  Ooodwyn,  SO  Oa.  600,  It  was  held  that  soofa  evidenoe  Is  IneoiapeteBt; 
the  effect  can  be  produced  only  by  cross-eTamination .  Tlieoourt,8iimmi,  J.,nid:'*H» 
authority  has  been  produced  to  justify  It,  and  we  know  of  no  prMstlce  tosancttontlwh- 
traduction  of  testimony  not  to  impeach  the  veracity  but  the  memory  of  the  wttoea.  It 
would  be  attended  with  great  inconvenience,  and  hinder  and  delay  the  progiess  of  boriBM^ 
by  turning  aside  to  form  these  conateral  Issues.  Once  open  the  door  to  this  sort  of  te- 
vestigation,  and  It  would  not  be  restricted  to  the  memory,  but  would  apply  to  a^yreiltr 
supposed  deOdency  in  any  other  mental  faculty.*'  But  the  same  judge,  in  JfeSOmBv. 
iVeieon,9SOa.  698,  seemed  to  regard  such  evidence  competent,  for  he  says:  *'Waitti%bt 
to  permit  the  testimony  of  Mrs.  Davidson  to  be  discredited  or  eiven  weakened  by  pnviv 
that  she  was  in  the  habit  of  taking  Uudanum,  without  going  further,  and  showing  thstftr 
mind  wtu  Unpaired  "by  it^  or  toot  at  leattundarthe  inflmtnce  cf  it  atiht  timetkeUttlftif 
We  think  not.** 

FlemminQ  ▼.  State,  5  Somph.  064,  only  involved  the  witness*  mental  oondltioa  st  tftt 
ttmeof  the  transactions  testified  to,  and  as  to  that,  evidence  was  held  oompetsnt. 

In  BfCndlsv.lirelltia^ns,  lOS.ft  B.ttS»  the  doctrine  of  the  principal  oaae  was 
afsedoMtsr. 

8ieCblsM€Niv«Ctofi»4iOGnitt  885;  a.  a,  18  Am;  Bep.  TU. 
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OVSHIKO  y.   FiSLIK 
nOMtt.0D.) 

JftgoMbU  jtuirumMi  —  aUeraUtm'^  uh0n  immaitrim, 

A  Boto  wii  indoned  oa  its  iKoe,  '*sabjec(  to  a  oontnet  uuide/*  eto.  Tliki  itm» 
gnafe  wm  changed,  wlthoat  aathoritj  of  the  maker,  to  "  sabjeet  of  oonteMl 
BMde,"  etCL    MiM  Immatorial,  beeaufle  the  note  wm  not  negotiable. 

ACTION  on  a  promiasorj  note  by  a  transferee.    The  opiiiioii 
states  the  case.    The  plaintiff  had  judgment  below. 

Baker  S  FbUom^  for  plaintiff. 
D.  D.  Stewart,  for  defendant 

Applbioh,  C.  J.  This  is  an  action  on  a  promissory  note  of  the 
following  tenor: 

**  SKOWHBGAKy  Maine,  October,  1874 

"  One  year  after  date  I  promise  to  pay  to  the  order  of  0.  B. 
Xahan  four  hundred  and  eighty-seven  dollars,  at  the  Granite 
Hational  Bank,  Augusta,  Maine.    Value  receiyed. 

^  Edwabd  a.  FisLa'' 
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Cuahiiig  ▼.  Eleld. 

The  note  was  indorsed  '^G.  B.  Mahftn^  agent  of  the  Onuuta 
Agricultural  Works,  Lebanon,  N.  H." 

There  was  also  an  indorsement  across  the  extreme  edge  of  \ha 
note,  thus: 

*'  This  note  is  subject  of  a  contract  made  November  13, 1874." 

The  note,  though  having  a  different  date,  is  shown  to  have  been 
executed  on  November  13, 1874,  when  the  followinir  contract  vas 
signed: 

^Office  of  the  Oranite  Agricultural  Works,  Proprietors  of  the 
Granite  Mower  and  Reaper,  Manufacturers  and  Dealers  ia 
Agricultural  Implements,  Iron  and  Wood-working  Madiineiy. 

"  Lebanon,  N.  H.,  Nov.  13, 1874 

*^  Edward  A.  Field  bought  of  Oranite  Agricultural  Works: 

1  No.  6  Mower  and  Reaper,  5  feet  cut $140  00 

INo.  0     "        "        *'        4    *'9**      75  00 

2No.l      '*        **        '*        4    "6      75 15O0O 

lNo.2      •*        **        "        4                   7500 

4  No,  1  Side  Hill  Plows                   11.75 47  00 


$487  00 

'^  Received  by  note  due  Oct.  1st,  1875,  payable  at  Grsoit» 
National  Bank." 

''We  hereby  agree  with  the  said  Field  that  if  he  should  not  be 
able  to  sell  all  the  above  goods  before  July  30,  1875,  and  shall 
notify  us  of  such  fact  by  mail,  or  otherwise,  at  that  time,  we  will 
then  send  a  general  agent  to  assist  him  in  the  sale  of  the  same.  If 
then  neither  our  agent  nor  the  said  Field  can  succeed  in  selling  all 
the  above  goods  before  August  1,  1875,  then  we  will  take  them  off 
his  hands  and  pay  him  the  same  prices  at  which  they  are  nov 
billed  to  him,  with  all  money  paid  out  for  railroad  freight  cbaige» 
on  same  from  our  factory.  We  hereby  reserve  the  right  to  send  an 
agent  to  assist  said  Field  at  any  time  when  we  deem  it  necessaiy. 
in  order  to  secure  the  sale  of  said  goods,  and  will  account  to  the 
said  Field  for  all  goods  so  disposed  of  by  us.  It  is  also  further 
agreed  that  if  the  said  Field  shall  succeed  in  selling  all  the  siiid 
goods,  either  alone  or  with  our  aid,  before  August  15,  1875,  then 
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the  said  Field  shall  pay  his  obligation  given  this  day  for  the  same, 
in  good  faith,  and  the  same  as  if  this  agreement  had  not  been  given 
atalL 

**  The  above  goods  shall  be  well  honsed  and  properly  cared  for  at 
all  times. 

^  All  the  above  goods  are  warranted  from  flaws  or  other  defects 
in  mannfacturing. 

"  Oranite  Aobigultubal  Works, 

*^  C.  B.  Mahak,  Agent:' 

**  I  hereby  accept  the  terms  of  the  above  agreement,  and  will 
accept  the  goods  named  above  in  good  faith,  and  do  the  best  I  can 
soon  as  sent  to  sell  the  same  and  pay  for  them  as  above  specified. 

"  Edward  A.  Fibld." 

The  Oranite  Agricultural  Works  were  burned,  and  a  mowing 
machine  valued  at  seventy-five  dollars  was  the  only  article  in  the 
bill  of  goods  which  the  defendant  ever  received,  and  it  was  for  this 
that  the  verdict  was  rendered. 

The  note,  the  memorandum  upon  it  and  the  contract  referred  to 
ire  to  be  construed  together  as  part  of  one  and  the  same  transac- 
tion. Davlin  v.  HiU,  11  Me.  434;  Johnron  v.  Heagan,  23  id.  829; 
Slocking  v.  Fairchtld,  5  Pick.  181;  Barnard  v.  (hashing,  4 
Mete  230. 

The  note  in  suit  is  not  negotiable.  In  Jones  v.  Falee,  4  Mass* 
245,  a  note  was  given  in  the  usual  form,  on  which  at  the  bottom 
was  written  ^  [Foreign  Bills],''  and  these  words  were  held  to  destroy 
its  negotiability.  In  Amer.  Ex,  Bank  v.  Blanchard^  7  Allen,  383, 
the  words  ^*  subject  to  the  policy "  were  held  to  incorporate  the 
policy  into  the  contract  for  the  payment  ol  money  and  to  make  the 
latter  dependent  on  the  contingency  that  no  claim  would  arise  on 
the  policy  against  the  company  before  the  expiration  of  the  time 
when  the  promise  would  mature.  As  the  promise  was  conditional 
and  not  absolute,  the  note  was  held  not  to  be  negotiable.  In  Bene- 
diet  T.  Cowden,  49  N.  Y.  396;  8.  c,  10  Am.  Bep.  382,  the  facts  were 
lomewhat  similar  to  those  of  the  case  at  bar.  The  defendant 
gave  his  note,  at  the  bottom  of  which  were  these  words:  '^  The 
above  note  to  be  paid  from  the  profits  of  machines  when  sold." 
This  memorandum  was  held  to  be  a  substantive  part  of  the  note, 
And  that  it  qualified  it  the  same  as  if  it  had  been  inserted  in  the 
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body  of  the  instrament,  and  oonseqnently  that  the  note  was  Dot 
negotiable.  The  assignee  takes  it  sabject  to  all  the  equities 
between  the  original  parties. 

It  is  claimed  that  the  words  on  the  note  have  been  altered  and 
that  the  indorsement  across  the  end  of  the  note  was  originally  thus: 
V  This  note  is  sabject  of  a  contract  made  Nov.  13,  1874."  The 
alteration  relied  on  consists  in  changing  ^*  to,"  as  it  is  claimed  it 
was  originally  written,  to  ''of."  It  is  difficult  to  imagine  what 
motive  anybody  would  have  to  make  such  a  change.  If  made  it 
does  not  alter  the  relation  of  the  parties.  Whichever  word  is  used, 
the  note  is  subject  to  the  contract.  The  idea  that  such  an  altera- 
tion was  fraudulently  made  is  simply  preposterous.  The  probabil- 
ity is  much  greater  that  it  was  written  ''of"  and  then  "of' 
changed  to  "  to/'  for  the  purpose  of  making  the  intention,  if  po§> 
sible,  more  clear.    But  either  way  nobody  could  be  harmed. 

But  it  is  well  settled  that  an  immaterial  alteration  will  not  avoid 
a  contract  In  Aldous  v.  CorfiweUf  L.  B.,  3  Q.  B.  578,  it  was  held 
that  the  second  resolution  in  Pigofs  case  (11  Rep.  at  foL  27  a), 
that  "  if  the  obligee  himself  alters  the  deed,  •  *  *  although 
it  is  in  words  not  material,  yet  the  deed  is  void,"  was  not  to  be 
regarded  as  law.  "No. authority  was  cited,"  remarks  Lush,  J., 
"  nor  are  we  able  to. find  any,  in  which  the  doctrine  has  been  acted 
upon,  and  an  instrument  held  to  be  avoided  by  an  immaterial 
alteration."  In  Langdon  v.  Paul,  20  Vt.  217,  where  the  pluntiff 
offered  a  sealed  instrument  in  which  he  acknowledged  he  had 
^'  signed  "  certain  notes,  and  the  words  "  and  executed  "  were  inter* 
lined,  it  was  held  that  the  interlineation  was  immaterial.  Wheo* 
ever,  by  the  alteration  of  a  promissory  note,  neither  the  rights  nor 
interests,  duties  nor  obligations  of  either  of  the  parties  are  in  any 
manner  changed,  the  alteration  is  immateriaL  Ihrty  v.  ThraU^  44 
Vt  413;  s.  c,  8  Am.  fiep.  389;  Arnold  v.  Jones,  2  B.  L  845;  Amu 
T.  Oolbum,  11  Gray,  390;  Cole  v.  Hills,  44  N.  H.  227. 

DrfsndanPs  exceptions  susiainsd. 
PUnnHff's  motions  and  exceptions  overruUL 


IfAJ/tov,  Babrows,  Vibgik  and  Libbey,  JJ«,  oonoorred. 
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GO  Me.  00.) 
MiuAtfT  and  MTiMtn^  —  negligence — cf  w-^rponfc 

A  matter  is  not  liable  to  hie  eervant  for  injury  resulting  from  the  negUgenea 
of  a  feUow-aeryant  in  the  same  general  emplojment,  although  the  senranta 
are  not  engaged  in  the  same  kind  of  work,  and  the  negligent  servant  is 
nperlor  in  grade,  and  the  servant  iigured  was  bound  to  obey  his  orders* 
onlesB  the  negligent  servant  was  incompetent,  and  the  master  knew,  or  In 
tbe  eiercise  of  due  diligence  should  have  known  of  his  incompetency ;  and 
compenten^  is  presumed  to  continue  until  notice  of  change.* 

ACTION  by  administrator  for  damages  for  death  of  intestate  by 
negligence.     The  case  is  disclosed  in  the  hist  two  paragraphs 
of  the  opinion. 

E.  P.  Pillsbury  A  J.  H.  Potter  and  E.  F.  WOb,  for  phdntifl. 
/.  H.  Drummond  dk  J,  0.  Winship,  for  defendant 

AppLXToiTy  0.  J.  It  has  been  settled  by  an  almost  nnbroken 
series  of  decisions  that  a  master  is  not  liable  to  a  servant  for  an 
injary  resnlting  from  the  negligence  of  a  fellow-servant  in  the  same 
genera]  employment  The  servant  undertakes  between  himself 
and  his  master  to  mn  all  the  ordinary  risks  of  the  service,  includ- 
iDg  that  of  the  negligence  of  his  fellow-servants.  Beaulteu  v. 
Portland  Co.,  48  Me.  295;  Lawler  v.  Androscoggin  R.  R,  Oo.f  62 
id.  467 ;  s.  o.,  16  Am.  Bep.  492  ;  Warner  v.  Erie  Railway  Co^  39  N. 
r.  469;  Ztegler  v.  Day,  123  Mass.  152. 

When  there  is  one  general  object,  in  attaining  which  a  servant 
IS  exposed  to  risk,  if  he  is  injured  by  the  negligence  of  another  ser« 
vant  whilst  engaged  in  farthering  the  same  object,  he  is  not  enti- 
tled to  soe  the  master;  and  it  does  not  matter  that  they  were  not 
engaged  in  the  same  kind  of  work.  Charles  v.  Taylor,  L.  R,  3  C. 
P.  Div.  492;  Lotnli  v.  Hawk,  L.  R.,  1  C.  P.  Div.  161 ;  Tunney  v. 
Midland  RaOfoay  Co^  L.  R.,  1 C.  P.  Div.  296  ;  Seavery.  Boston  dt 
Maine  R.  R.  Co.y  14  Gray,  467. 

•8m  JUIyT.  Sllwr8priiHiOb.(]SB.  I.  IISK  84  Am.  Bepw  015  ;eontm,  Odoaga  db  N.W. 
M.OO'T.  Jf oronda (96 ni. SOB), M Am.  Rep.  108^ 
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Nor  is  the  rule  that  a  master  is  not  liable  to  a  servant  for  the  neg> 
ligence  of  a  fellow-servant  in  their  common  employment  altered  bj 
the  fact  that  the  servant  guilty  of  snch  negligence  is  a  servant  of  su- 
perior authority,  whose  lawful  directions  the  other  is  bound  to  obey. 
Fultham  \.  England,  L.  R,  2  Q.  B.  33.  ''A  fellow-servant  I  tak& 
to  be  any  one  who  serves  and  is  controlled  by  the  same  master," 
observes  Dalkimple,  J.,  in  McAndrew  v.  Burn,  39  N.  J.  115. 

The  master  is  liable  for  negligence  in  the  selection  of  his  aer- 
Tan ts,  but  he  does  not  warrant  their  competency.  To  recover  for 
an  injury  caused  by  the  incompetency  of  a  fellow-servant,  it  nratt 
be  shown  that  such  incompetency  was  known,  or  should  have  been 
known  to  the  master  if  he  had  been  in  the  exerciseof  ordinary  dili- 
gence. Lawler  v.  Androscoggin  R,  R.  Co,,  62  Me.  467;  s.  c,  Ift 
Am.  Rep.  492.  The  master  is  not  liable  if  he  use  ordinary  care  and 
prudence  in  the  selection  of  competent  workmen  and  materiak. 
Cotton  V.  Edwards,  123  Mass.  484 ;  Cummings  v.  Grand  TVimfc 
Rg.  Co,,  4  Cliff. 

The  negligence  of  the  master  in  not  selecting  competent  servants 
is  the  basis  of  his  liability,  and  it  must  be  distinctly  set  forth  in 
the  declaration.     The  master  is  under  obligation  to  use  due  care 
and  diligence  in  the  selection  and  employment  of  his  agents  and 
servants,   and  for  want  of  such   care  is  responsible  to  all  otiber 
servants  for  any  damages  that  may  thence  arise,     ffarper  v.  Ind,  <f 
St.  Louis  R,  R.  Co.,   47  Mo.  567;  s.  c,  4  Am.  Bep.  353;  Mossy- 
Pacific  R.  R.  Co.,  49  Mo.  127 ;  s.  c,  8  Am.  Eep.  126.     The  respon- 
sibility is  not  merely  for  the  negligence  of  his  servants,  but  for  his 
own.     While  the  duty  of  a  master  to  his  servant  requires  the  exer- 
cise of  great  care  in  the  employment  of  fellow-servants,  and  the 
institution  of  due  inquiry  to  ascertain  their  character  and  qualifi- 
cations, when  suitable  and  competent  persons  have  been  employed, 
the  same  degree  of  diligence  is  not  required.     Good  char»cter  and 
proper  qualifications  once  possessed  may  be  presumed  to  oontinne^ 
and  the  master  may  rely  on  that  presumption  until  notice  of  a 
change.     Chapman  v.  Erie  Company,  55  N.  Y.  579. 

The  declaration  in  the  writ  sets  forth  that  the  plaintifiPa  intestate 
was  in  the  employ  of  the  defendant  corporation;  that  while  so  in 
their  employ,  and  in  the  exercise  of  duo  care  and  diligence,  he  vss 
severely  injured,  underwent  great  suffering,  and  ultimately  lost  his 
life,  by  reason  of  the  careless  and  reckless  acts  of  certain  servants  of 
the  defendants  employed  in  and  about  their  business,  and  intrusted 
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by  them  ^*  with  the  ciire  and  conduct  of  one  of  their  locomotive  en- 
gines then  and  there  propelled  by  steam,''  to  which  a  car  was  at- 
tached, etc.,  ''and  that  said  injury,  snffering  and  loss  of  life  were 
the  dir^t  result  of  the  negligence,  carelessness  and  recklessness-- 
of  the  defendants,  and  of  their  gross  carelessness  and  negligence  in 
appointing  unsuitable  employees  to  manage  the  running  of  said 
locomotive  engine  and  car,''  etc. 

The  demurrer  to  the  declaration  is  general  Errors,  which* 
might  be  deemed  fatal  on  a  special  demurrer,  will  be  disregarded 
when  the  demurrer  is  general.  The  allegation  that  the  injury,  suf- 
fering and  loss  of  life  of  the  plaintiff's  intestate  was  the  direct  re- 
sult of  the  negligence,  carelessness  and  recklessness  of  the  defend- 
ants, and  their  carelessness  and  negligence  in  appointing  unsuitable 
employees  by  whom  the  engine  was  negligently  managed,  would 
seem  to  be  a  sufficient  averment  that  the  negligence  of  the  defend- 
ants in  not  selecting  competent  servants  was  the  cause  of  all  the- 
grievances  for  which  remuneration  is  sought  in  this  suit.  As  the- 
demnrrer  admits  all  the  facts  set  forth  in  the  declaration,  we  think 
a  good  cause  of  action  is  disclosed  in  the  first  count.  It  becomea 
unnecessary  therefore  to  particularly  discuss  the  second  count  in 

the  plain  tiffs  writ 

First  count  in  the  writ  adjudged  goad. 

WAuroir,  Babbows,  Viboiit  and  Libbbt,  JJ.,  cononrred. 
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(70  Me.  flS.) 
Cmrrier — ofpauenger^ — ir^ry  on  hand-^ar. 

In  whubnoB  of  proof  that  a  railway  company  is  accostomed  to  carry  paosengexf 
spOQ  naad-cara,  one  who  is  injared  wliile  Uiaa  riding  lias  no  cause  of  actio* 
againat  the  company,  although  invited  thus  to  ride  by  the  section  foreman. 

4CTI0N  by  administrator  for  damages  for  death  of  intestate  hf 
negligence.    The  opinion  states  the  case. 

B.  F.  WM,  for  plaintiff. 

Jl  H.  DrummonJf  for  defendants. 
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Appleton,  G.  J.  The  material  and  substantive  allegations  in 
the  several  counts  in  the  plaintiffs  writ  are  that  the  defendants  are 
common  carriers  of  passengers  between  Waterville  and  West  Water- 
ville;  that  as  such  carriers  they  are  bound  to  carry  all  passengen 
and  persons  lawfully  on  their  road  carefully  and  safely  over  the 
same;  that  the  plaiatiflTs  intestate,  being  invited  by  one  Potter  a 
foreman  of  a  section,  in  their  employ  and  entrusted  by  them  with 
the  care  and  control  of  one  of  their  hand-cars,  to  ride  with  him  on 
said  hand-car  from  Waterville  to  West  Waterville,  accepted  the 
invitation;  that  the  plaintiff's  intestate  while  riding  was  ran  over 
by  one  of  the  defendants'  engines  to  which  a  paymaster's  car  was 
attached,  and  injured  so  that  he  died,,  and  that,  this  was  through 
the  negligence  of  the  defendants  and  their  servants,  the  deceased 
being  in  the  exercise  of  due  care. 

To  each  count  of  the  declaration  the  defendants  filed  a  general 
demurrer. 

I.  The  liability  of  a  railroad  company  differs  as  to  their  duty  to 
their  servants  and  to  passengers.  They  are  liable  to  servants  for 
injuries  resulting  from  want  of  due  care  in  the  selection  of  fellow- 
servants,  but  if  duly  selected  they  do  not  guarantee  against  their 
negligence.  Blake  v.  M,  C.  R.  R.  Co.,  70  Me.  60,  ante.  Not  so  as 
to  passengers,  to  whom  they  are  responsible  for  injuries  arising 
from  their  negligence  or  incapacity,  irrespective  of  the  question  of 
more  or  less  care  in  their  selection.  It  is  obvious  that  there  is  no 
defect  in  the  declaration  so  far  as  it  relates  to  the  negligence  of  the 
defendants,  if  they  are  to  be  deemed  common  carriers  by  hand-cars. 

II.  The  plaintiff's  intestate  was  to  be  carried  gratuitously.  Bnt 
that  does  not  place  him  in  a  different  position,  so  far  as  relates  to 
his  right  to  protection  from  neglect,  from  a  pay  passenger — if  he 
is  to  bo  regarded  as  a  passenger  to  be  carried  by  the  defendants. 
Phil  &  Read.  R.  R.  Co.  r.  Derby,  14  How.  468;  WiUon  v.  Jfi* 
dlesex  R.  R.  Co.,  107  Mass.  108;  s.  c,  9  Am.  Rep.  11;  Whart  on 
Neg.  §  355.* 

III.  The  plaintiff  places  her  right  to  recover  upon  a  neglect  hj 
the  defendants  of  their  duties  to  the  intestate  as  common  carriers. 
To  impose  upon  the  defendants  the  duties  and  responsibilities  of 
common  carriers,  they  must  be  shown  to  be  such.  The  grave  and 
important  question,  then,  is  whether  the  defendants,  though  oom- 

*ToMme  effect,  Brenttan  t.  FcUrhaven  dt  WetttfOU  RaUroad  Co.,  45  O01111.ISI;  CO^ 
W  Am.  Bep.  879 ;  Lemon  r,  OharuUor,  68  Mo.  840;  8.  O..  80  Am.  Bap.  THL 
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moQ  carriers  of  passengers  along  their  road  and  in  their  cara  for 
that  purpose,  are  common  carriers  of  passengers  by  their  hand-cars, 
used  by  their  section  men.  Were  the  defendants  chartered  as  com- 
mon carriers  save  by  their  cars  for  passengers  ?  Ilare  they  by  their 
acts  or  conduct  held  out  to  the  public,  or  authorized  their  agents 
to  hold  out  to  the  public,  that  they  were  common  carriers  by  their 
haud-cars  ?  If  they  have  not  been  chartered,  and  have  not  in  any 
way  held  themselves  out  as  common  earners  by  hand-cars,  then  the^ 
dnties  and  obligations  resting  upon  them  as  carriers  have  not 
arisen* 

If  the  defendants  were  common  carriers  in  relation  to  the  plaint-^ 
itPs  intestate,  they  would  be  bound  to  carry  all  who  should  apply.. 
Were,  then,  the  defendants  bound  to  carry  on  their  hand-cars  any 
one  asking  to  be  so  conveyed  P    Assuredly  not 

In  Oraham  v.  Toronto,  Orey  <&  Bruce  Railway  Co.,  23  Up.  Gan^ 
(C.  P.)  514,  the  defendants  agreed,  with  a  contractor  for  the  con* 
struction  of  their  railway,  to  furnish  a  construction  train  for  baU 
lasting  and  laying  the  track  for  a  portion  of  their  road  then  under 
conatmction  ;  the  defendants  to  provide  the  conductor,  engineer 
and  fireman ;  the  contractor  furnishing  the  brakemen.  On  Octo- 
ber 31, 1872,  after  work  was  over  for  the  day  and  the  train  was  r^ 
taming  to  Owen  Sound,  where  the  plaintiff,  one  of  the  contractor's 
workmen  lived,  the  plaintiff,  with  the  permission  of  the  conductor 
but  without  the  authority  of  the  defendants,  got  on.  Through  the 
negligence  of  the  person  in  charge  of  the  train  an  accident  hap- 
pened, and  the  plaintiff  was  injured.  ''  The  fact,*'  remarks  TLkq* 
ABTT,  C.  J.,  ''that  the  defendant's  engine-driver  or  conductor 
allowed  him  to  get  on  the  platform,  does  not  alter  my  view  of  the 


**  I  cannot  distinguish  it  from  the  case  of  a  cart  sent  by  its  owner 
under  his  servant's  care  to  haul  bricks  or  lumber  for  a  house  he  is 
building.  A  workman,  either  with  the  driver's  assent  or  without 
any  objection  from  him,  gets  upon  the  cart  It  breaks  down,  or  by 
careless  driving  runs  against  another  vehicle,  or  a  lamp-post,  and 
the  workman  is  injured.  I  cannot  understand  by  what  process  of 
reasoning  the  owner  can  in  such  case  be  held  to  incur  any  liability 
to  the  person  injured.  Nor,  in  my  opinion,  would  the  fact  that 
the  owner  was  aware  that  the  driver  of  his  cart  often  let  a  friend  or 
person  doing  work  at  his  house  drive  in  his  cart,  make  any  differ- 
oioe.     *    *    *    It  oould  never  be^  I  think,  in  the   reasonable 
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-expectation  of  tliese  defendants  that  tbej  were  incurring  any  lia- 
'bility  as  carriers  of  passengers,  or  that  they  should  provide  agaiost 
contingencies  that  might  affect  them  in  that  character." 

A  similar  question  arose  in  Sheerman  y.  TorarUo^  Orey  dt  Srue$ 
Railway  Co.,  34  Up.  Can.  (Q.  B.)  451,  where  one  of  the  workmen 
was  being  carried,  without  reward,  on  a  gravel  train,  and  was  in- 
jured so  that  he  died,  it  was  held  that  the  deceased  was  not  law- 
fully on  the  cars  with  the  consent  of  the  defendants,  and  a  nonsuit 
was  directed.  "  The  workmen,'*  observes  Wilson,  J.,  "  were  not 
lawfully  on  the  cars.  They  were  not  passengers  being  carried  bj 
the  defendants.  They  were  acting  on  their  own  risk,  not  at  the 
risk  of  the  defendants,  and  however  unfortunate  the  disaster  may 
have  been,  it  is  only  right  the  legal  responsibility  should  fall  on 
•those  who  ought  to  bear  it,  and  not  upon  those  upon  whom  it  does 
ittot  rest."  lu  this  case  ''it  appeared  that  it  was  not  neoessaiy  the 
defendants  should  carry  the  men  to  and  from  their  work,  and  that 
they  never  agreed  to  do  more  than  to  provide  cars  for  carrying  bal- 
Jasting  and  materials  for  track  laying." 

The  defendants  not  being  common  carriers,  so  far  as  relaies  to 
■their  liability  to  the  plaintiff's  intestate,  the  declaration  notdiscloe- 
ing  facts  which  show  such  liability,  must  be  adjudged  bad.  Eaton 
y.  Delaware,  L.  £  W.  R.  R.  Co^  67  N.  Y.  882 ;  s.  c,  15  Am-  Rep. 
^13;  Union  Pacif.  R.  R.  Co.  v.  Nichoh,  8  Kans.505;  8.  c,  12  Am. 
Rep  475  ;  in  Dunn  v.  Grand  Trunk  Ry.  Co^  58  Me.  187;  s.  c,  4 
Am.  Bep.  267,  the  plaintiff  was  riding  in  a  saloon  car  attached  to  a 
freight  train,  and  paid  the  customary  fare  for  oonveyance  in  a  pas* 


sengcr  car. 


IV.  A  master  is  bound  by  the  acts  of  his  servant  in  the  coarse  of 
his  employment,  but  not  by  those  obviously  and  utteriy  outside  o( 
the  scope  of  such  employment.  If  not  common  carriers,  a  section 
foreman  with  his  hand-car  has  no  right  to  impose  upon  the  defend- 
ants the  onerous  responsibilities  arising  from  that  relatioo.  He 
has  no  right  to  accept  passengers  for  transportation  and  bind  the 
defendants  for  their  safe  carriage,  and  every  man  may  safely  be 
presumed  to  know  thus  much. 

If  the  risk  is  much  greater  by  this  mode  of  conveyance,  the 
plaintiff's  intestate  by  adopting  it  assumed  the  extra  risks  arising 
therefrom,  and  must  be  held  to  abide  tho  unfortunate  consequenceSi 

No  one  becomes  a  passenger  except  by  the  consent,  express  or 
implied,  of  the  carrier.     There  is  no  allegation  of  express  oonsatt 
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by  the  defendants,  nor  of  any  thing  from  which  consent  can  be  im- 
plied that  the  plaintiff's  intestate  should  be  carried  at  their  risk  bj 

this  annsoal  mode  of  conveyance. 

DeclartUian  had. 

VAuroir,  Babrows,  Virgin  and  Libbbt,  JJ.,  concurred. 


Johnson  v.  Hebsbt. 

(TO  He.  74) 

PaHntfMp — paipnetU  of  individual  debt  <nU  tf  parinerMp  fitiUL 

Wlwre  one  puiner  pftjrs  hia- individual  debt^  to. the  knowledge  of  his  crediUMi 
.  oat  of  the  fands  qt  \lib  Inaolvent  firm,  without  the  assent  of  his  copartnera, 
.  the  monej  ma/  be  attached  by  a  creditor  of  the  firm.    {See  note,  p.  806.) 

ACTION  on  note ;  trustee  process  against  Belfast  National  Bank. 
The  opinion  states  the  facts. 
•  •     •    ■  •   ■ 

W:  K-Falger,  tot  plaintiffs. . 
^  /.  Williamson,  for  trustee. 

•  *      *  *        * 

Peters,  J.  The,  bank  (alleged  trustee)  held  a  note  against 
Woodward,  one  of  the  firm  of  Hersey  &  Woodward.  The  firm  was 
insolvent  Without  the  knpwledge  or  consent  of  his  partner. 
Woodward  drew  drafts  upoa  the  copartnership  funds,  and  passed 
them  to  the  bank,  in  payment  of  his  individual  note.  The  bank 
knew  that  it.  was  a  misapplication  of  the  funds  of  the  firm,  as  the 
papers  were  per  «^  .a  perfect  notice  of  the  fact.  A  creditor  of  the 
firiQ  haq  sued  the  p^rtnera  upon  a  firm  debt,  and  trusteed  the  bank 
for  the  sums  thus  paid  oa  Woodward's  private  note.  Can  the  at- 
tachment be  austaioed  ?    We  think  it  can. 

One  side  of  the  question  is,  that  the  creditors  can  have  no  legal 
remedy  because  the  partnership  has  none ;  that  one  partner  has  the 
power  to  transfer  the  partnership  property  without  the  consent  of  the 
copartners  ;  that  byhia  act  the  title  passes  out  of  the  firm  and  vests 
in  the  transferee,  when  noiraud  is  intended,  and  can  be  reached 
by  creditors  or  partners  only  in  equity ;  that  there  can  be  no  legal 
lemedy. 
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The  Other  side  of  the  question  is,  that  the  transfer  of  partnership 
property  by  one  partner,  without  the  consent  of  his  copartners,  to 
pay  a  private  debt  of  his  own,  is  a  fraud  upon  his  copartners,  un- 
less the  6rm  has  enough  to  pay  all  its  debts  and  liabilities ;  that  if 
the  title  in  any  way  passes  to  the  transferee,  he  holds  it  in  trust  for 
the  benefit  of  the  partners  and  not  for  himself ;  and  that  partner- 
ship creditors  can  avail  themselves  of  this  right  of  the  partnership, 
m  an  action  at  law,  by  an  attachment  of  the  property.  We  hold 
this  position  to  be  the  just  and  correct  one. 

Judge  Stobt  declares  that  the  private  creditor  can  have  no  bet^ 
ter  title  to  the  funds  than  the  partner  himself  had,  and  pronounces 
a  creditor's  acceptance  of  them  as  an  illegal  conversion  of  the  funds 
of  the  firm.  Rogers  v.  Batchelor,  12  Pet.  221;  Baziev.  Oarr^  1 
8nmn.  181;  KMy  v.  ChreenUaf,  8  Story,  93.  He  denominates  the 
partners  as  having  a  lien  upon  the  property  for  firm  debts,  and 
creditors  of  the  firm  as  having  a  quasi  lien  thereon.  Story  Part,  § 
360.  Lord  Eldon^  called  the  partner's  right  an  equity  amounting 
to  something  like  lien.  Ex  parte  Williams,  11  Ves.  5.  Chief  Jus- 
tice OiBSOX  describes  the  right  thus:  ''The  principle  which  enables 
partners  to  pledge  to  each  other  the  joint  effects  as  a  fund  for  the 
payment  of  the  joint  debts  has  introduced  a  preference  in  favor  of 
joint  creditors."  Doner  v.  Stauffer,  1  Penn.  19&  Chancellor 
Kent  says  :  *'  Creditors  have  no  lien  upon  the  partnership  effects 
for  their  debts.  Their  equity  is  the  equity  of  the  partners  operat- 
ing to  the  payment  of  the  partnership  debts.'''  8  Kent  Com.  65w 
It  is  commonly  said  in  the  cases  that  the  preference  of  the  credit- 
ors is  ''worked  out"  through  the  equity  of  the  partners.  The  lien 
is  waived  if  all  the  partners  assent  to  or  join  in  the  sale  of  partner- 
ship goods  to  pay  the  debt  of  one  partner.  Kent  Com.  svjmk 
Chancellor  Kent  has  been  supposed  to  favor  the  theory  of  a  credit- 
or's lien  more  strongly  than  some  other  other  jurists  have,  and  the 
New  York  court  in  a  comparatively  late  case  {Menagh  v.  WhihMt 
52  N.  Y.  165;  s.  a,  11  Am.  Bep.  683),  say:  "The  better  opinion  is^ 
at  this  time,  in  accord  with  the  views  of  Chancellor  Kbnt,  that  the 
partnership  debts  have  in  equity  an  inherent  priority  of  claim  to  be 
discharged  from  the  joint  property." 

The  principle  seems  to  amount  to  this,  that  Che  partners  hoU 
the  lien  for  themselves  and  creditors.  It  is  theirs  for  the  benefit 
of  their  creditors.  They  cannot  benefit  themselves  thereby,  except- 
ing as  they  confer  benefit  upon  their  deditoia    It  is  prinoipdly 
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through  proceedings  for  the  benefit  of  creditors  that  the  lien  iseTer 
maintained  and  upheld.  The  lien  or  equity  of  the  partnera,  until 
waiTed  by  the  partners,  holds  the  property  in  a  condition  where  it 
can  be  taken  by  creditors.  As  soon  as  an  attachment  of  it  is  made, 
the  lien  of  the  partners  by  operation  of  law,  so  to  speak,  becomes 
transferred  to  the  creditor,  patting  it  beyond  the  further  control 
of  the  firm. 

What  need  of  a  resort  to  equity  in  snch  a  matter  as  this  P  The 
legal  remedy  is  more  expeditious  and  efficacious,  simple  and  satis- 
factory. You  may  go  into  equity,  but  why  be  compelled  to,  when  a 
proper  result  can  be  ^'worked  out "  in  a  more  direct  and  cheaper 
way?  No  other  creditor  complains,  requiring  a  distribution  of  the 
fund.  The  objection  is,  that  it  is  assuming  equity  powers  in  a 
court  of  law.  But  a  good  deal  of  equitable  remedy  in  partnership 
matters  has  already  been  imported  into  the  law.  In  this  respect  the 
law  ia  this  State  has  been  advancing,  as  late  cases  will  show.  Hacker 
T.  JohTuan^  66  Me.  21;  Parker  v.  Wrighi,  id.  393.  Joint  creditors 
haye  the  primary  claim  upon  the  joint  fund,  in  the  distribution  of 
the  assets  of  partners,  when  in  bankruptcy  or  insolvency.  3  Kent 
Com.  64.  So  in  cases  of  general  assignments  for  the  benefit  of 
creditors.  WiUon  v.  Robertson^  21  N.  Y.  587;  Merrill  v.  Wilsofi, 
29  Me.  58;  Howey.  Lawrence,  9  Gush.  553. 

It  is  rather  strange  that  a  question  of  such  practical  interest  and 

importance  as  this  is  should  not  have  been  discussed  in  any  reported 

cam  in  this  State.    There  is  not  much  authority  upon  the  question 

to  be  found  elsewhere.    The  case  of  Caldwell  v.  8coitf  54  N.  H.  414, 

is,  however,  in  point,  and  coincides  with  our  view.      Arnold  v. 

Brown,  24  Pick.  80,  indirectly  decides  the  question,  we  think,  the 

same  way.    Locke  v.  Lewis,  by  implication,  admits  the  principle. 

124  Mass.  1;  8.  c,  26  Am.  Bep.  631.     Other  cases  are  more  or  less 

to  the  same  effect     Williams  v.  Brimhall,  13  Gray,  462 ;  Tay  v. 

Ladd,lo  id.  296;  Commercial  Bank  v.  Wilkins,  9  Me.  28  ;  Tale  v. 

Tale,  13  Conn.  185;  Welles  v.  March,  30  N.  Y.  344;  French  v.  Love- 

joy^  12  N.  H.  458 ;  H(m»r  v.  Wood,  11  Gush.  62.     In  the  case  last 

cited  it  was  held  that  partners  could  not  jointly  sue  to  recover  a 

debt  which  one  of  the  partners  had  released  in  payment  of  his  own 

individual  indebtedness.     The  decision  is  upon  the  ground  that 

one  ot  the  plaintiffs  was  equally  with  the  defendant  guilty  of  the 

fraud. 

In  the  pase  at  bar  no  such  difficulty  about  the  joinder  of  par* 
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ties  18  encountered.  We  also  aToid  the  question  whether  it  makes 
H  difference  that  the  private  creditor  does  not  know  that  he  is  re* 
ceiving  partnership  funds.  Upon  this  point  the  authorities  die- 
i^ree.  Locke  v.  Letois^  supra  ;  Rogers  v.  Batehelar,  supra  ;  Fsnon 
V.  Monroe,  21  N.  H.  221 ;  Geertf  v.  Ooehro/i,  33  N.  Y.  Sup.  Ct  146, 
and  cases  cited.  AnoUier  question  has  been  mooted,  not  arisiDg 
here,  and  that  is  whether  an  action  may  be  sustained  in  the  name 
of  one  partner  alone  where  the  copartner  and  another  person  have 
jointly  committed  a  fraud  upon  the  partnership.  It  lus  been  de- 
cided that  it  cannot  be  (  Wetts  y.  MUcheU,  llred.  Law,  484 ;  MUbr 
y.  Price^  20  Wis.  117),  and  under  some  circumstances,  that  it  can. 
Calkins  v.  Smith,  48  N.  Y.  614 ;  &  o.,  8  Am.  Bep.  575. 
.  No  other  points  raised  can  change  the  result 

:  Trustees  <iharg$d  for  W^. 

Applbton,  0.  J.,  Waltok,  Babbows,  Dakfobth  and  Libbet^ 
jj.,  concurred. 

Nan  BT  TBS  Bbpobtbb,— To  flame  effect,  PMpgr.  Melf^y,  SO  Mo.  664$  8.  a,27  Ab. 
Hep,  878;  CoCxftoiMen  ▼.  Jtidd,  48  Wis. 918;  s.  o.,  28  Am.  Bep.  630.  Gbmpare  Scftmldlap ▼.■ 
Owrrie^  66  Miss.  687 ;  8.  o.,  80  Am.  Bep.  680. 

In  DavU  v.  HovoOL^  N.  J.  Ch.,  Oct.  1880,  a  firm  made  an  aasigmnent  for  the  bemflt  of 
their  creditors,  after  which  each  partner  made  an  aesignraent  for  the  benefit  of  hlscrad- 
Itors.  The  firm  estate  was  sufficient  to  pay  only  eloTen  per  cent  of  the  firm  indehted- 
.  ness.  Held^  that  the  creditors  of  the  firm  could  not  resort  for  the  deficiency  to  the 
lodlvidual  estate  of  either  partner  until  the  individual  creditors  of  such  partner  were  sM- 
isfled.    The  court  said : 

**  The  question  presented  has  been  often  discussed,  and  though  there  exists  some  coo- 
trarlety  of  Judicial  determination  upon  it,  must  be  considered  as  settled  by  the  gnst 
weight  of  authority.    The  rule  is  laid  down  in  the  text-books  that  joint  debts  are  entitled 
to  priority  of  payment  out  of  the  joint  estate,  and  separate  debts  out  of  the  separaie 
estate.    Story's  Eq.  Jur.,  S  675;  Snell's  Prin.  of  Eq.  419;  Stozy  on  Part.,  %  876;  Kent's 
Com.  64,  65 ;  Pars  on  Part.  480.   ,And  though  the  propriety  of  the  rule  has  been  often  sod 
persistently  questioned  on  the  ground  that  it  is  a  violation  of  principle,  aad  devoid  of 
equity,  and  was  originally  adopted  from  considerations  ef  convenience  on^,  aad  in  bank- 
ruptcy cases,  and  not  on  principles  of  general  equity,  yet  it  is  so  flnnly  established  that  it 
must  be  regarded  as  a  fixed  rule  of  equity,    its  history  is  so  weU  known,  and  has  been  so 
often  stated,  that  it  Is  profitless  to  repeat  it .    It  was  declared  in  1716,  in  fix  parte  Oowdcr, 
9  Vem.  706;  it  was  affirmed  by  Lord  Habdwigkb,  and  though  Lord  Tbubu>w  refused  to  fol- 
low it,  it  was  restored  by  Lord  Louohbobocob  and  followed  by  Lord  Eldon,  and  It  hss 
existed  ever  since  in  the  English  chancery.    It  has  an  exception  where  there  is  no  johit 
estate  and  no  solvent  partner.  But  where  there  is  any  Joint  estate  the  rule  is  to  be  applied. 
That  part  of  the  rule  which  gives  the  Joint  creditors  a  preference  upon  the  joint  estate  has 
been  repeatedly  recognized  In  this  State.    Oammaek  v.  Johnson,  1  Or.  Ch.  168;  Ifotbiek  v. 
Jame9,  9  Beas.  126;  Mitinighl  v.  Smith,  9  C.  E.  Or.  990;  SciOL  v.  Alter,  1  Harr.  147;  Cmf» 
V.  BtMlngOwuU  2  Or  402;  Brmnn  v.  Bfmetf,  I  Zabr.  46;  Linford  v.  lAnpvrd^  4  Dutch.  113. 
In  ScvXL  V.  Alter  the  Supreme  Court  recognised  the  rule  in  all  Its  parts.    CSitef  Justice 
HoRNBiowBB,  by  whom  the  opinion  of  the  court  was  delivered  (the  question  arose  UMkr 
an  assignment  under  the  Assignment  Act,  and  was  the  same  as  is  presented  in  this  casek 
•aid:    But  If  it  Is  an  assignment  not  only  of  the  partnership  elTects  and  property  of  the 
firm  of  Carhart  and  Britton,  but  also  an  individual  and  several  assignmeiit  byttMm  oC 
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thflir  nspoctiTe  and  aeirenl  estates,  then  it  must  be  treated  as  such.  The  estates  and  debts 
jDOik  be  marshalled;  thepartnership  effects  applied  in  the  first  instance  to  the  partnership 
debts;  the  effects  of  Carhart  applied  in  the  first  instauce  to  the  payment  of  his  separate 
debtsi  sad  in  like  manner  the  effects  of  Britton  to  the  payment  of  deote  due  from  hfm. 
indiTidosUy. 

"In  Oomiectlcat  the  rule  is  not  followed,  and  that  part  of  it  which  gives  the  separate 
cradlten  a  preference  upon  the  separate  estate  has  been  repudiated.  Oatnp  r.  GHrant,  SI 
Goon.  41 .  It  has  been  repudiated  also  in  certain  other  States.  BardtoeU  v.  Perry ^  19  Vt. 
tt ;  Smanud  t.  Bird,  19  Ala.  606.  But  the  doctrine  is  recognised  elsewhere,  and  has  been 
<staMtihfKl  after  thorough  discussion  and  careful  consideration.  In  Wilder  v.  Keeltr,  3 
PiL  107,  Ghaacellor  Walwdbth,  after  a  full  discussion  of  the  subject,  gives  the  sanction  of 
Us  vflfghty  opinion  te  the  rule  as  a  doctrine  of  equity.  He  says:  *  In  the  case  now  under 
coBSideratlon  there  was  at  the  death  of  Q.  F.  Lush  a  Utfge  Joint  fund  belonging  to  the  part- 
MnUipi  ont  of  which  the  joint  creditors  were  entitled  to  a  priority  of  payment,  and  out  of , 
which  aereral  of  the  Joint  creditors  who  have  come  in  under  this  decree  have  actually; 
secured  a  portion  of  their  debts.  Nothing  but  an  imbending  rule  of  law  should,  under 
such  circumstances,  induce  the  court  to  permit  them  to  come  in  for  the  residue  of  their 
debts,  ratably ,  with  the  separate  creditors.  The  amount  of  the  fund  which  will  remain 
after  paying  the  separate  creditors,  being  a  fund  which  could  not  be  reached  at  law  by  the 
Joint  creditors  whose  remedy  survived  against  the  surviving  partner  alone,  must  be  con- 
sidered in  the  nature  of  equitable  assets,  and  must  be  distributed  among  the  Joint  cred- 
Iton,  upon  the  principle  of  this  court  that  equality  is  equity.'  The  doctrine  was  recognized 
la  Morgan  v.  Scidmore,  55  Barb.  S68.  In  Pennsylvania,  in  BeU.  v.  Newman,  5  S.  &  R.  78, 91, 
tt.  OnsoK  (afterward  chief  Justice),  In  a  dissenting  opinion*  strongly  supports  the  rule  as 
cne  founded  on  the  most  substantia]  Justice.  In  BUick^e  Appeal^  44  Penn.  St.  608,  and 
sgain  in  JTeCbmuiekV  Appeal,  65  id.  852,  the  doctrine  is  complete^  recognised  and  affirmed. 
In  South  Carolina,  in  Woddrop  v.  Price,  8  Desauss,  203;  IY*nno  v.  Tregevanty  2 Id.  904,  and 
RaU  V.  Hall,  2  McCord's  Ch.  209,  the  doctrine  was  held  to  be  a  doctrine  of  equity.  In 
MaeRschusetts  it  is  established  by  statute.  In  MurriU  v.  NeQl,  8  How.  414,  it  Is  recognised 
by  llie fioprerae  Oourt  of  the  United  States. 

**  The  objection  that  is  always  pressed  as  the  conclusive  argument  against  it  is,  that  part* 
nerBfaip  debta  are  several  as  well  as  Joint,  and  it  is  urged  that  therefore  the  partnership 
cr^Itor  has  an  equiil  claim,  upon  the  individual  estate  with  the  separate  creditor.  But  it  is 
beyond  dispute  that  in  equity  the  former  bias  a  preferred  daim  upon  the  partnership 
estate     To  accord  to  him  an  equal  claim  as  to  the  balance  of  his  debt  which  the  partner- 
ship sseete  may  not  be  sufficient  to  satisfy  with  the  individual  creditor,  would  be  to  give 
bim  an  advantage  to  which  he  is  not  equitably  entitled.    If  he  obtains  a  legal  lien  on  -the 
separate  estate  he  will  not  be  deprived  of  it.     Witiham  v.  LippincoUj  1  Stoclct.  368;  Ran^ 
dolph  V.  Itali/,  1  C.  R  Gr.  313;  Ifatififial  Batik  v.  Sprague^  5  Id.  18;  Hov>en  v.  Teel,  2  Stew. 
Eq.  490.    But  If  he  has  no  such  lien  and  the  assets  are  to  be  marshalled  in  equity,  that  same 
equitable  doctrine  by  which  the  partnership  assete  are  devoted  in  the  first  place  to  the 
payment  of  his  debt  to  the  exclusion  of  the  separate  creditor,  and  to  which  he  is  indebted 
for  the  pref<«rence,  will,  in  like  manner  and  for  like  reason,  give  the  latter  preference  upon 
the  separste  property.    Such  was  the  view  of  Chancellor  Kknt.    He  says:  *  So  far  as  the 
partnenhip  property  has  been  acquired  by  means  of  partnership  debts,  those  debta  have 
in  equity  a  priority  of  claim  to  be  discharged,  and  the  separate  creditors  are  only  entitled 
In  equity  to  such  payment  from  the  surplus  of  the  joint  fund  after  satisfaction  of  the  Joint 
debts.    The  equity  of  the  rule,  on  the  other  hand,  equally  requires  that  the  Joint  creditors 
should  only  look  to  the  surplus  of  the  separate  estates  of  the  partners  after  payment  of  the 
separate  debta     It  was  a  principle  of  the  Itoman  law,  and  it  has  been  acknowledged  in 
the  equity  Jurisprudence  of  Spain,  England  and  the  United  States,  that  partnership  debta 
most  be  paid  out  of  the  partnership  estate,  and  private  and  separate  debta  out  of  the 
private  and  separate  estate  of  the  individual  partner.*    8  Kent  Com.  64,  66.    The  obvious 
infirmity  of  the  objection  to  the  rule  is  that  it  leaves  out  of  consideration  the  fact  that  It 
is  to  eqiolty  that  the  Joint  creditor  is  indebted  for  his  preference.    It  is  also  uiged  that. 
taMtead  of  the  rule  It  would  be  more  eqitable  to  require  the  Joint  creditor  to  have  recourM 
to  the  partnership  property  before  allowing  him  to  partidpato  in  the  separate  estate,  on 
the  itT*t^M^  grouod  that  he  has  two  fonda  for  the  payment  of  his  debt  while  the  separata 
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cnkUfcor  has  but  one;  but  the  rale  as  established  is  a  rule  of  Jaattoe  and  equity.  Itfaaifor 
its  basis  the  prasumptlon  that  Joint  debts  have  been  contracted  on  the  credit  of  the  Joisi 
estate,  and  separate  debts  on  that  of  the  separate  estate.  It  has  the  weiglit  of  gieit 
authority  and  long  establishment,  notwithstanding  persistent  objection  and  some  flnetoa* 
tlon,  and  it  is  based  on  equitable  principles.  Sound  policy  is  in  Its  favor.  Though  thera 
may  be,  as  there  are  in  case  of  all  such  rules,  instances  in  which  it  works  unsatisfactorily, 
yet  that  on  the  whole  and  as  a  rule  it  has  not  operated  unjustly  is  eridenced  \iy  the  tect 
that  it  has  existed  so  long  (Ex  parU  Crowder  was  decided  in  1715),  notwithstaadfaig  oppo- 
sition, and  that  in  Masrachusetts  at  least  it  has,  in  the  ftoe  of  the  oppositton  refecred  to, 
been  established  by  legislative  authority,  and  that  too  as  lately  as  18B8.  In  this  State  It 
has,  as  has  been  shown,  the  sanction  of  our  Judicial  tribunals,  and  it  is  too  flmly  eslib- 
lished  to  be  disturbed.  It  is  true  that  hi  Wisham  ▼.  XAppineott,  1  Stookt.  988,  IH,  th» 
chancellor  expressed  strong  doubt  of  Its  correctness  as  a  general  rule ;  but  in  the  otbar 
cases  before  cited,  both  previous  and  subsequent,  the  rule  has  been  reoQgnlied  wttust 
mny  expressioa  of  disapprobation  or  dissatisfaction.** 


Wright  v.  Akdbisw& 

(70  He.  88J 
KegoHtMe  iiulrument  — indoner  secured  by  pledge  -—  noHee, 

An  Indoraer,  f ally  secured  by  monej  expressly  pledged  and  appropriatad  for 
the  payment  of  the  note,  is  not  entitled  to  notice  of  non-pajment, 

ACTION  against  surety  on  a  note  executed  and  delivered  in 
Massachusetts.    The  opinion  suites  the  facts.     The  plaintiff 
had  judgment  below. 

Jamss  Wright,  pro.  se. 

2>.  2>.  Stewart f  for  defendant. 

DxKFORTHy  J.  The  note  in  suit  in  this  case,  is  eTidenoe  of  a 
contract  made  in  Massachusetts  by  parties  residing  there,  and  so  far 
as  appears  to  be  performed  there.  Hence  it  must  be  construed  in 
accordance  with  the  laws  of  that  Commonwealth.  The  defendants 
signed  the  note  upon  the  back  in  blank. 

The  case  finds  that  at  the  time  the  note  was  executed  and  de- 
livered there  was  in  force  in  Massachusetts  a  statute  of  the  follow- 
ing tenor:  ''All  persons  becoming  parties  to  promissory  notes 
payable  on  time  by  a  signature  in  blank  on  the  back  thereof,  shall 
be  entitled  to  notice  of  the  non-payment  thereof  the  same  as  in- 
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dorseiB."  It  will  be  noticed  that  this  statute  does  not  require  a 
demand  of  the  maker,  but  simply  a  notice  of  non-payment ;  which 
as  the  case  finds  was  not  seasonably  given. 

It  is  suggested  in  the  argument  that  under  the  statute  a  notice 
to  a  party  whose  signature  is  upon  the  back  of  the  note  in  blank 
is  in  all  cases  required,  and  that  therefore  its  omission  in  this  case 
is  fatal  to  the  maintenance  of  the  action.  It  is  true  that  no  excep- 
tions in  express  terms  are  made  in  the  statute.  But  the  notice 
required  is  such  and  only  such  as  indorsers  would  be  entitled  to. 
If  then  the  facts  are  such  as  would  excuse  notice  to  an  indorser, 
the  same  facts  must  necessarily  excuse  notice  to  a  promisor  signing 
as  these  defendants  did.  The  necessity  of  notice  to  an  indorser 
depends  upon  the  contract,  which  may  be  express  or  implied,  so 
notioe  to  a  surety  ^  the  same  as  an  indorser  "  must  in  a  like  manner 
depend  upon  such  contract  as  may  be  made  by  the  parties  or  inferred 
from  the  facts.  It  cannot  be  required  in  the  latter  case,  if  under 
the  same  circumstances  it  would  not  be  in  the  former. 

The  main  question  then  involved  in  this  case  is  whether  upon 
the  facts  found  by  the  justice  presiding  the  defendants  were  entitled 
to  notice  of  the  non-payment  of  the  note. 

Whatever  conflict  there  may  be  in  the  decisions  of  different  courts 
in  regard  to  the  necessity  of  notice  to  an  indorser  who  has  security 
for  his  liability  as  such,  there  appears  to  be  none,  when  the  property 
pledged  for  such  indemnity  is  appropriated  to,  and  the  indorser  is 
authorized  by  the  contract  to  use  it  for  the  payment  of  the  note. 
In  such  case  it  is  very  clear  that  notice  may  be  dispensed  with.  By 
such  appropriation  there  is  a  trust  reposed  in  the  indorser,  and  by 
his  acceptance  of  it  an  implied  promise  on  his  part  that  such  trust 
shall  be  faithfully  performed.  In  a  certain  sense  the  indorser  be- 
comes original  promisor  and  assumes  the  place  of  the  maker  of  the 
note.  He  therefore  suffers  no  injury  from  the  fact  that  he  is  not 
notified  of  the  omission  of  an  act  which  fidelity  to  the  principal,  as 
well  as  to  the  payee,  required  him  to  perform.  Story  Prom.  Notes, 
§  281 ;  Bed.  &  Big.  Lead.  Cas.  467;  HasMU.  Boardman,  8  Allen,  38, 
41;  Ray  v.  Smith,  17  Wall.  411,  416. 

In  this  case  the  presiding  justice  found  that  at  the  time  the 
defendants  indorsed  the  note  as  sureties  ''they  were  fully  secured 
for  all  liability  assumed  by  them  as  such."  This  security  appears 
to  have  been  a  bank  book  showing  a  deposit  in  a  savings  bank,  in 
the  name  of  the  maker's  wife.     Subsequently,  as  the  case  finds. 
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ODO  of  the  defendants  went  with  the  wife  and  got  the  money  out 
of  the  bank,  ^*  to  bo  appropriated  in  payment  of  the  note."  This 
appears  to  have  been  done  with  the  consent  of  both  husband  and 
wife.  Hence  whateyer  may  have  been  the  effect  of  the  original 
security  the  subsequent  appropriation  brings  the  plaintiff's  case 
within  the  principles  of  undisputed  law.  That  this  took  place  after 
the  maturity  of  the  note  is  not  material,  for  it  was  not  only  a 
waiver  of  any  release  which  might  have  accrued  to  the  surety,  bnt 
was  a  confirmation  of  the  original  pledge,  and  the  appropriation 
after  the  maturity  can  be  no  less  effectual  but  rather  more  so 
than  if  made  before.  The  implied  promise  would  rather  be 
strengthened,  for  the  Inference  is  that  both  maker  and  surety  at 
that  time  looked  to  that  fund  as  the  sole  means  of  paying  the  note. 
Nor  does  the  fact  that  the  surety  paid  the  money  to  the  maker  of 
the  note  for  a  purpose  of  his  own,  change  the  result  j  for  when 
that  purpose  failed  of  its  accomplishment,  the  money  was  returned 
and  now  remains  with  the  defendants,  as  we  may  well  infer,  to 
carry  out  the  original  design.  Whether  the  money  belongs  to  the 
husband  or  wife  there  seems  to  be  no  reason  why  the  defendants 
should  withhold  it  from  the  payment  of  the  note  to  which  it  was 
appropriated  with  the  consent  of  both,  and  which  consent  so  br 
as  appears  has  never  been  withdrawn. 

Exctptions  ovemded. 

Appletok,  G.  J.,  Walton,  Babrows  and  Libbbt,  JJ^  concunei 


Thoms  v.  Din^glet. 

(70  He.  lOOi) 

Damages — tnsantre  of-^  WMrratUif, 

The  defendants,  manafiKtaren  of  carriage  springs,  sold  to  the  phlatU&i 
manafactarera  of  carriages,  carriage  springs  to  be  ased  bj  the  plaintifi  is 
carriages  to  be  manafactured  by  them,  and  warranted  them.  Some  of  the 
springs  being  placed  in  the  carriages  and  proving  defectlTO.  AM,  that  the 
defendants  were  liable  to  the  plaintiffs  for  the  expense  of  renewing  thsm 
and  applying  them  * 

•  SeeHorrtoT.  TToito (51 V t. 481), 81  Am. Rap. OM. 
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ACTION  for  breach  of  warranty.     The  opinion  states  the  facts. 
The  plaintiff  had  judgment  below,  and  appealed. 

J.  Vanieyy  for  plaintiffs. 
Z.  Olay,  for  defendants. 

PsTBRS,  J.  The  defendants,  manufacturers  and  vendors  of  car- 
riage springs,  sold  to  the  plaintiffs,  carriage  builders,  six  carriage 
spriogs,  knowing  that  the  plaintiffs  wei'e  to  use  them  in  the  con- 
struction of  carriages,  and  warranted  them  as  made  of  the  best  of 
steel.  They  tamed  out  to  be  of  poor  material,  and  unfit  for  the 
purpose  for  which  they  were  intended  and  used.  In  this  action  on 
the  warranty,  the  plaintiffs  claim  to  recover,  having  declared  there- 
for specially,  the  expenses  to  them  of  taking  out  of  the  carriages 
into  which  they  were  placed  some  of  the  defective  springs  and  fit- 
ting new  ones  in  place  of  them. 

The  common  doctrine  applicable  to  all  cases  is,  that  the  damages 
shall  be  the  natural  and  proximate  consequence  of  the  act  com- 
plained of.  They  are  general  damages  when  the  necessary  and 
natural  consequence.  If  they  are  the  natural  but  not  the  neces- 
sary consequence  of  the  act  complained  of,  then  they  are  special 
damages,  and  must  be  specially  set  forth  in  the  declaration.  Fur- 
iong  v.  PolUeyBf  30  Me.  491,  and  the  cases  there  cited.  This  is  an 
ancient  and  very  general  doctnne.  The  difficulty  is  to  deter- 
mine when  eases  fall  within  and  when  without  the  definition.  That 
must  often  be  settled  by  other  rules  of  a  more  definite  character. 
There  must  be  rules  within  the  rule.  In  the  growth  and  advance^ 
mcnt  of  the  law,  rules  have  been  adopted  to  meet  the  necessity. 

Ordinarily,  the  measure  of  damages  applying  to  warranty  of 
personal  property  is  the  difference  between  the  actual  value  of  the 
articles  sold  and  what  they  would  have  been  worth  if  as  warranted. 
Wright  v.  Roach^  57  Me.  600.  But  this  is  not  an  invariable  stand- 
ard. It  is  not  always  adequate  to  produce  just  results.  There  are 
cases  where  more  extended  damages  are  recoverable  for  special  or 
oonseqnential  or  exceptional  losses. 

The  rule  that  embraces  cases  of  special  damages  is  the  one  formu- 
lated in  the  case  of  HadUy  v.  Baxendale^  9  Exch.  353.  Aldersok, 
K,  there  said:  ''Where  two  parties  have  made  a  contract  which 
one  of  them  has  broken,  the  damages  which  the  other  party  ought 
to  receive  in  respect  to  such  breach  of  contract,  should  be  either 
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finch  as  may  fairly  and  reasonably  be  considered  as  arising  natnrallj, 
that  is,  according  to  the  usual  course  of  things  from  such  breach  of 
contract  itself ,  or  such  as  may  reasonably  be  supposed  to  have  been 
in  the  contemplation  of  both  parties  at  the  time  they  made  the  cod- 
tracty  as  the  probable  result  of  the  breach  of  it.  Now,  if  the  q^ecial 
circumstances  under  which  the  contract  was  actually  made  were 
communicated  by  the  plaintiff  to  the  defendant,  and  were  thiu 
known  to  both  parties,  the  damages  resulting  from  the  breach  of 
such  contract,  which  they  would  reasonably  contemplate,  would 
be  the  amount  of  injury  which  would  ordinarily  follow  from  the 
breach  of  the  contract  under  those  special  circumstances  so  known 
and  communicated."  More  could  profitably  be  quoted  from  the 
case,  if  space  permitted. 

The  principles  laid  down  in  Hadley  v.  BaxendaU^  have  been 
applied  in  many  cases,  and  in  the  main  been  approved  by  numy 
courts.  In  Oriffin  v.  Colver,  16  N.  Y.  489,  in  discussing  the 
English  case,  Selden,  J.,  observes  that  'Hhe  damages  most  be 
certain,  both  in  their  nature  and  in  respect  to  the  cause  from  which 
they  proceed."  In  our  own  State  any  rule  giving  uncertain  and 
speculative  damages  has  been  uniformly  rejected.  Damages  have 
not  been  allowed  which  consisted  of  profits  expected  to  arise  ont 
of  collateral  or  independent  contracts,  nor  for  losses  accidentally 
occasioned  or  supposed  to  be  occasioned  in  one's  business  or  affaira. 
Bridges  v.  Stickney,  38  Me,  3C1 ;  Frye  v.  Jtailroad,  6?  id.  414 
For  this  reason,  the  court,  in  Freeman  v.  Morey^  41  id.  588  (  a  caee 
in  contract  and  not  of  tort),  refused  to  allow  for  the  loss  of  the  nee 
of  a  mill  in  process  of  construction,  for  which  defendant  n^lected 
to  furnish  such  mill-irons  as  he  had  contracted  to  deliver.  Whether 
the  plaintiff  in  that  case  would  have  finished  his  mill  and  profitably 
used  or  rented  it  was  regarded  as  a  matter  of  uncertainty.  It  wai 
undoubtedly  the  belief  of  the  court  that  such  a  liability  was  not  yithin 
the  intention  of  the  parties  when  the  contract  was  entered  into,  and 
that  the  consideration  for  such  a  risk  would  have  been  inadequate. 

The  New  York  cases,  following  the  lead  of  Hadley  v.  Baxendak^ 
have  a  tendency  to  require  that  in  contracts  the  damages  shall  be 
such  as  arise  naturally  in  the  usual  course  of  things,  and  at  the 
same  time  be  such  as  must  have  been  contemplated  by  the  parties. 
Our  own  cases  seem  to  affirm  the  same  thing.  Mr.  Sedgwick 
(Damages,  6th  ed.,  81),  thinks  there  may  be  cases  of  damages  con* 
templated  by  the  parties   that  would  not  be  regarded  as  arising 
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Datarally.  Bat  that  could  seldom,  if  ever,  occur.  Parties  could 
hardly  be  supposed  to  contemplate  damages  that  could  uot  naturally 
arise,  without  making  some  express  proyision  in  relation  to  them. 
And  vhat  would  appear  at  one  standpoint  as  indirect  or  remote 
damages,  may  appear  differently  in  the  light  of  all  the  circumstances 
attending  the  contract  when  it  is  made.  However  that  may  be,  and 
whether  accepted  in  its  wider  or  narrower  limits,  we  think  the  case 
at  bar  easily  falls  within  the  rule. 

Upon  the  principle  laid  down  in  HadUy  v.  Baxendale,  it  is  in 
many  cases,  and  we  think  correctly,  held  that  where  manufactured 
articles  are  ordered  for  a  special  purpose  known  to  the  seller,  there 
is  an  implied  warranty  that  they  are  reasonably  fit  and  suitable  for 
the  purpose  for  which  they  are  ordered,  and  the  vendee  may  recover 
for  the  breach  of  warranty  such  damages  as  may  be  reasonably 
supposed  to  have  been  in  the  minds  of  the  parties  in  respect  to  it. 
French  v.  Vining,  102  Mass.  132;  s.  c,  3  Am.  Bep.  440;  Bradley  v. 
£ea,  14  Allen,  20;  Howard  v.  Emersony  110  Mass.  320;  s.  c,  14  Am. 
Bep.  608;  Field  Dam.,  §  277;  Sedgw.  Meas.  Dam.  (6th  ed.),  353, 
note;  Pars.  Cont,  Title,  Warranty.  So  in  the  present  case,  the 
warranty  that  the  articles  were  of  sound  steel  must,  under  the  cir« 
cumstances,  bear  the  construction  that  the  parties  intended  a 
warranty  that  they  were  suitable  and  fit  for  the  particular  use  for 
which  they  wore  ordered  and  sold.  The  defendants  knew,  or 
assumed  to  know,  of  what  quality  of  material  the  articles  were 
constructed,  and  by  their  warranty  relieved  the  plaintiffs  from  the 
necessity  of  personal  inspection  and  risk. 

The  case  of  Miller  y.  Mariner's  Churchy  7  Me. 51,  is,  in  this  respect, 
to  the  same  effect  as  ffadley  v.  Baxendale,  although  decided  a 
quarter  of  a  century  before  the  latter  case.    There  the  question 
was,  what  damages  were  recoverable  for  the  failure  to  deliver  some 
stones  at  the  date  contracted  to  be  delivered,  the  contractee  pur- 
chasing them  to  use  in  the  construction  of  a  building  in  process  of 
erection.     The  general  rule  was  given  to  the  jury,  that  the  damages 
would  be  no  more  than  the  contractee  had  or  would  have  sustained 
by  proceeding  with  duo  diligence,  upon  the  failure  of  the  contractor 
to  perform  his  contract,  to  furnish  himself  with  the  same  materials 
elsewhere.     But  the  contractee  was  permitted  to  recover  damages 
for  the  necessary  delay,  as  well  as  for  the  additional  price  occasioned 
by  the  default  of  the  other  party,  the  delay  involving  the  loss  of 
labor,  if  not  the  loss  of  rents.     Other  cases  in  this  State  present 
Vol.  XXXV— 40 
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somewhat  similar  decisions.  TVue  v.  Telegraph  Co.,  60  Me.  9;  &a, 
1 L  Am..  Rep.  156  ;  Bartleti  v.  Telegraph  Co.y  62  Me.  209  ;  s.  a,  16 
Am.  Rep.  437  ;  GrindUy.  Express  Co.,  67  Me.  317.  SeeMassacho- 
setts  cases.  BartUti  v.  Blanchard,  13  Oray,  429  ;  Derry  y.  FUtner, 
118  Mass.  131. 

Special  damages  are  to  be  cautioasly  admitted.  They  cannot 
always  be  rejected.  In  this  case,  we  think  it  not  unreasonable  to 
allow  the  actual  cost  of  replacing  the  carriage  springs,  if  the  facts 
are  as  the  plaintiffs  assert  them  to  be.  Although  such  damages 
are  special  or  consequential,  they  are  not  liable  to  the  objection  of 
being  uncertain  or  speculative  or  remote.  They  are  such  as  wen 
contemplated  by  the  parties. 

Exceptions  sustained, 

Appletoh,  C.  J.^  Barbowb,  Dakfobxh,  Viboik  and  STXon% 
JJ.,  concurred. 


DuN^HAM  Y.  Boston  ft  Maiute  Railboad  GoxPAjnr. 

(70Me.1iM.) 
Cofirier  ^^forvia/rder  —  dda^^^  regtdationi, 

A  railroad  company  receiving  goods  from  a  connecting  railway  for  canliask 
unaccompanied  by  any  bill  of  back  charges,  mast  forward  them  fbrthwilk, 
notwithstanding  its  rule  is  to  reqalre  such  bill  before  forwarding. 

ACTION  of  damages  for  delay  in  carriage.    The  opinion  states 
the  facts. 

JI.  L.  MitchMy  for  plaintiff. 

Wilson  d  Woodardj  for  defendants,  cited  Walls  v.  Bailey,  49  H* 
T.  464 ;  St.  John  v.  Van  Santvoord,  6  Hill,  167;  fbrmeri  S 
Mechanics'  Bank  v.  Champlain  Trans.  Co.,  23  Vt  186;  WiUtam 
V.  Oilman,  3  Me.  276;  1  Greenl.  Ev.,  §§  292,  294;  2  Bedf.  Bailw. 
(5th  ed.),  §  184;  Judson  v.  Western  R.  Corp.,  4  Allen,  520,  526; 
Briggs  v.  Boston  &  L.  R.R.  Co.,  6  id.  246 ;  Story  on  Bail,  §  532; 
BowUr  T.  E.  &  N.  A.  Railway  Co.,  67  Me.  395;  Stevene  r.  Berime 
4t  Wore.  R.  R.  Co.,  8  Gray,  262,  266. 
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Dunliam  t.  Boeton  &  Maine  Railroad  Company. 

Appleton,  G.  J.  The  defendants,  on  July  1,  1876,  received 
from  the  Fitchbnrg  Railroad  Company  certain  goods  consigned  to 
the  plaintiff  at  Bangor,  with  a  memorandum  stating  from  whom 
received  and  to  whom  and  where  to  be  delivered,  but  the  Fitchburg 
company  neglected  or  omitted  from  carelessness  to  furnish  the 
defendant  with  the  amount  of  precedent  freight  earned. 

The  defendants  received  the  goods,  and  on  the  third  or  fourth  of 
Joly  carried  them  to  Portland,  where  they  remained  until  July  12, 
vhen,  having  received  a  bill  of  all  previous  freight  earned,  they 
delivered  the  goods  to  the  Maine  Central  railroad,  which  corpora- 
tion took  them  to  their  place  of  destination  and  delivered  them  to 
the  consignee. 

The  plaintiff,  in  consequence  of  the  delay  in  transportation,  lost 
the  sale  of  his  goods,  and  brings  this  action  to  obtain  compensa- 
tion for  such  loss. 

The  acceptance  by  the  defendants  of  the  goods  at  Portland  waa 
complete  when  the  goods  by  their  consent  came  into  their  hands. 
Praii  v.  RaUway  Co.,  95  U.  S.  43. 

The  defendants  receiving  the  goods  and  taking  them  to  Port- 
land, in  so  doing  were  common  carriers  and  liable  as  such. 

Bat  as  the  goods  were  to  be  delivered  at  a  point  beyond  their 
line,  and  as  they  knew  where  and  to  whom  they  were  to  be  deliv- 
ered, they  were  thus  to  be  regarded  as  forwarders,  and  it  became 
their  duty  to  forward  the  goods  without  unnecessary  delay.  Plan^ 
talion  No.  4  v.  Hall,  61  Me.  bllyRawson  v.  HoUandy  59  N.  Y.  611; 
8.  c,  17  Am.  Rep.  394;  Burroughs  v.  N.  £  W.  R.  R.  Co.,  100  Mass. 
26;  s.  c,  1  Am.  Rep.  78. 

The  defendants  manifestly  neglected  their  duty  as  forwarders. 
For  so  doing  they  rely  upon  an  established  rule  of  the  Maine  Cen* 
tnd  Railroad  Company,  which  is  not  ''to  receive  goods  from 
eonnecting  lines  to  be  forwarded  unless  such  goods  are  accompa- 
nied by  a  regular  way-bill  or  memorandum  giving  name  of  con- 
signee, destination  and  charges  due." 

But  this  rule,  if  proved,  cannot  avail,  because  they  did  in  fact 
receiye  the  goods  and  carry  them  part  way,  and  thus  receiving  them 
and  transporting  them  they  were  bound  to  forward. 

While  the  defendants  claim  all  the  rights  of  common  carriers 
they  mast  discharge  all  the  duties  of  such  carriers.  Railroads 
nay  make  arrangements  for  mutual  accommodation.    They  may 
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have  the  merit  of  conveniencei  bat  they  have  not  the  force  of  law. 
They  are  not  obligatory  on  the  public. 

It  is  claimed  that  they  are  to  be  excused  because  the  antecedent 
charges  for  freight  had  not  been  delivered  and  they  oould  m 
collect  the  freight  earned.  But  that  is  no  excuse.  That  the 
Fitch  burg  Bailroad  Company  neglected  to  furnish  the  amoantof 
freight,  so  that  they  were  unable  to  state  the  amount  of  precedent 
freight  and  collect  it,  is  no  excuse  for  not  forwarding  the  goods  in 
their  possession. 

But  they  would  not  be  responsible  for  its  collection  if  the  n^- 
gence  of  the  Fitchburg  Bailroad  Company  prevented  their  having 
the  necessary  information  to  enable  them  to  make  such  collection. 
They  should  not  suffer  for  the  negligence  of  others  for  whose  acts 
they  are  not  responsible.  They  could  forward  the  goods  with  their 
own  bill  for  freight  earned  by  them. 

But  the  defendants  having  received  and  carried  the  goods  were 
bound  to  deliver  them  to  the  next  railroad.  In  Reynolds  v.  B.  i 
A.  R.  It.  Co.,  121  Mass.  291,  the  defendants  refused  to  receive  the 
goods  because  there  was  no  freight  bill  and  expense  voucher.  In 
the  present  case  the  defendants  did  receive  and  transport  over  their 
line,  but  neglected  to  forward.  They  cannot  deny  that  they  had 
the  custody  of  the  goods  as  carriers;  that  they  were  reqninsiUe  as 
such  carriers  over  their  road;  that  when  the  goods  reached  its 
terminus  their  liability  as  carriers  had  terminated  and  a  new  duty 
as  forwarders  had  arisen,  which  they  neglected  to  discharge. 

But  the  defendants  are  not  justified  in  the  delay  in  this  case  bj 
the  evidence  upon  which  reliance  is  placed.  Hartwell,  the  gen- 
eral freight  agent  of  the  Fitchburg  railroad,  and  Kenney,  the 
general  'freight  agent  of  the  defendant  company,  agree  that  in 
cases  where  the  regular  way-bill  is  not  delivered  on  the  same  da? 
as  the  freight,  the  custom  of  both  railroads  ^'is  to  receive  the 
freight  with  the  memorandum  and  send  it  forward  at  oncetand 
afterward,  as  soon  as  received,  sending  on  the  regular  way-biH' 
Neither  witness  states  that  the  road  receiving  the  freight  with  the 
memorandum  is  to  retain  it  till  the  way-bill  is  receiyed,  or  that  the 
freight  received  is  subject  to  the  further  order  of  the  road  deliTer- 
ing  it  until  the  way-bill  is  forwarded.  If  it  were  so,  the  road  recdv* 
ing  the  freight  might  be  compelled  to  hold  it  against  the  will  of  As 
owner  until  the  road  delivering  the  freight  should  see  fit  to  deliver 
the  way-bill.    This  would  make  the  subsequent  carriage  of  goodii 
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depend  upon  the  action  of  the  railroad  delivering,  and  their  car- 
riage might  be  delayed  indefinitely. 

What  the  defendant  corporation  should  have  done,  and  what  it 
did  not  do,  was  to  deliver  the  freight  with  their  own  charges  only, 
and  the  memorandum  stating  the  place  where  and  the  person  to> 
whom  the  freight  was  to  be  forwarded,  to  the  next  line  of  railroad 
over  which  the  goods  were  to  be  transported.  If  the  Fitchburg^ 
raihxMd  should  not  forward  their  freight  bill  in  a  reasonable  time, 
80  that  the  defendants  could  collect  the  freight,  they  would  not  be 
responsible  for  it  The  loss  would  be  the  result  of  negligence  on 
the  part  of  the  Fitchbnrg  railroad,  which  that  corporation  could 
not  and  should  not  impose  on  these  defendants. 

But  it  has  been  urged  that  the  Maine  Central  Itailroad  Company 
voald  not  have  received  the  goods  without  a  way-bill  giving  the- 
eharges  due.  They  were  not  tendered  for  transportation,  therefore 
it  cannot  be  known  that  they  would  not  have  carried  them  to  their 
place  of  destination. 

But  why  should  not  the  Maine  Central  railroad  have  taken  and 
earned  the  goods?  It  seems  from  the  testimony  of  their  freight 
igent  they  were  accustomed  to  forward  freight  though  the  regular 
way-bill  showing  charges  was  not  delivered  on  the  same  day  with 
the  freight. 

Again,  it  was  the  duty  of  the  Maine  Central  railroad  as  commoa 
carriers  to  receive  and  transport  the  freight  The  defendants  had 
the  goods  to  forward,  and  it  was  nothing  to  the  Maine  Central  rail- 
road that  the  Fitchbnrg  railroad,  or  some  preceding  railroad  on  the 
route,  had  neglected  their  duty.  The  Maine  Central  would  not  be 
liable  for  precedent  freight  earned,  of  which  they  had  no  notice. 
Indeed,  they  might  assume,  that  if  no  charges  were  made  known 
to  them,  it  was  because  none  whatever  existed.  They  would  have 
no  right  to  refuse  goods  tendered  for  carriage. 

Where  goods  are  delivered  to  a  railroad  company  by  a  connect- 
ing railroad  company  to  be  transported  to  the  owners,  and  the  same 
ire  received  by  said  company  for  the  purpose,  it  becomes  its  duty 
to  send  them  off  immediately ;  and  it  cannot  justify  the  detention 
}f  the  goods  on  the  ground,  that  by  its  regulations,  goods  received 
[pom  a  connecting  road  are  not  to  be  forwarded  until  the  receipt  of 
i  bill  of  back  charges,  and  that  no  such  bill  accompanied  the 
pods.  Miehads  v.  N.  F.  Cent.  R.  R.  Co.,  80  N.  Y.  564.  Thia 
determines  the  precise  question  under  consideration. 
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In  the  case  of  transporting  goods  over  seyeral  railroads  constitDt- 
ing  a  connecting  linei  neither  company  is  an  agent  of  the  owner; 
each  exercises  an  independent  employment  as  a  contractor  with  the 
owner,  and  is  responsible  for  its  own  negligence,  and  it  cannot 
make  the  owner  responsible  for  the  negligence  of  a  connecting 
road.     Sherman  v.  Hudson  R.  S,  Co,,  64  N.  Y.  255. 

Here  the  defendants'  only  excuse  is  the  negligence  of  another 
railroad,  and  that,  too,  when  they  had  all  the  information  necked 
for  the  discharge  of.  their  own  daty.  The  conyenience  of  the  pnb- 
lie  maet  have  precedence*  It  is  not  jnst  that  goods  consigned 
should  be  lost  or  diminished  in  value  at  the  cost  of  the  consignee, 
thereby  to  exonerate  a  railroad  company  from  the  consequences  o( 
its  own  negligence,  still  less  to  exonerate  another  railroad  from  the 
consequences  of  its  negligence.  ;  The  defendants  shonld  have  dis- 
chai*ged  their  known  duty,  whether  the  Fitchburg  company  did 
theirs  or  not  They  should  have  tendered  the  goods  received  with 
the  memorandum  to  the  Maine  Central  Railroad  Company  for  trans- 
portation, and  then  they  would  have  fulfilled  the  legal  obligation 
reisting.upon  them.  If  the  Maine  Central  railroad  had  refused  to 
receive  and  transport,  it  would  then  remain  to  be  seen  by  what 
right  they  could  refuse  goods  tendered  for  transportation  so  longaa 
they  claim  to  be  common  carriers. 

.The  measure  of  damages  is  the  difference  in  the  value  of  the 

aarticles  (which  should  have  been  forwarded)  at  the  time  and  place 

when  and  where  they  ought  to  have  been  delivered  and  when  thej 

were  actually  delivered.     WardY,  JV.  T,  Oen,  R,  R.  Co,,  47  N.  Y. 

329  ;  B.  c,  7  Am.  Rep.  4Q5 

DefendanU  defaiulUd^ 

Waltok,  B arrows,  Virgik  and  Libbst,  JJ.,  concuned. 
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(70  Me.  2S6.) 
Infancy  —  deed — atoidanee  —  eitoppeL 

A  minor's  deed  of  lands  is  binding  upon  him,  if  after  arriving  at  majority,  bi 
knowingly  suffers  the  grantee  to  make  valuable  improvements  on  the  prnib 
';  ises,  without  announcing  his  intention  to  avoid  the  deed.* 

*  To  same  effect  OiUespie  ▼.  BaUey  {Vi  W,  Va.  70),  20  Am.  Re|k  44Sw 


SEPTEMBEB  TEEM,  1879.  319 

D^v'iB  V.  Dadlej ;  Shaw  v.  Dudley  ;  Dudley  t.  Shaw.] 

A  CTION  to  recover  real  estate.    The  opinion  states  the  case. 

L  R.  Kinfff  for  Shaw  and  Davis. 

Powers  (B  Powers,  lor  Dudleys. 

Daxpobth,  J.     The  last  named  of  these  three  cases,  that  of 
Dudley  v.  Shaw,  is  a  real  action.    It  is  conceded  that  the  title  to  . 
the  land  described  in  the  writ  was  originally  in  the  plaintifil    The 

tenants  claim  under  a  deed  from  him.    The  execution  of  the  deed 

•      ••■'■ 

is  not  denied,  but  the  caise  finds  that  when  it  was  given  the  grantor  ■, 
vas  a  minor.    The  deed  is  dated  November  27,  1868,  and  the. 
plaiDtiff  became  of  age  April  17,  following.    On  the  22d  day  of 
April,  1878,.  the  plaintiff  entered  upon  the  land  damming  to  own  it».i 
After  the  64le  and  before  this  entry  the  tenants  had  built buildinga? 
thereon  and  made  valuable  improvements,  the  plaintiff  living  near 
by  and  making  no  claim  to  the,land  or  objiection  to  the  improver  ■. 
ments.    The  only  question  involved  in  the  case  is  whether  under,, 
these  circumstances  the  deed  i^  valid  and  binding  upon  the  plaintiff. 
Whatever  differences  of  opinion  may  formerly  have  existed  as  to 
whether  a  minor's  deed  is  void  or  only  voidable,  it  must  now  be ; 
considered  as  well  settled  law  that,  an  instrument  like  tlxis,  where  ^ 
it  does  not  appear  upon  its  face  to  be  prejudicial  and  which  may  be  t 
beneficial  to  the'  minor,  is  voidable  at  his  election.     Robinson  v,  -, 
Weeks,  56  Me.  106. 

As  the  deed  is  voidable  at  the  election  of  the  minor,  it  follows 
that  until  that  election  is  in  •some  way  made  manifest  there  is 
neither  a  ratification  nor  an  avoidance.    Without  the  one  or  the  . 
other  the  deed  must  still  remain  in  force  but  as  a  defeasible  instru-  , 
ment     This  manifestation  must  be  shown  by  some  positive  and. 
clear  act,  intended  for  that  purpose.    What  that  act  shall  be,  or 
what  is  sufficient  for  that  purpose  must  necessarily  depend  upon : 
the  circumstances  of  each  case.     It  therefore  follows  that  mere  de- 
lav  within  the  time  allowed  by  the  statute  of  limitations,  uncoupled 
with  any  acts  expressive  of  an  intent  to  confirm,  would  not  be 
sufficient  for  that  purpose;  and  this  may  now  be  considered  as  well 
settled  law ;  though  som6  decisions  may  be  found  holding  that . 
unlesa  the  deed  is  repudiated  within  a  reasonable  time,  ratification 
will  ivsulL    3  Wash.  Real  Prop.  (3d  ed.)  226;  Boody  v.  McKenney^ 
23   He.  523-4 ;  Jackson  v.   Carpenter,  11  Johns.  539;  Tucker  v. 
Mcreland,  10  Pet  75-6. 
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While  mere  acqniesceaoe  for  any  length  of  time  within  the  stat- 
ute of  limitations,  is  no  proof  of  intention  to  ratify^  when  conpled 
with  acts  or  even  omissions  when  dnty  requires  action,  it  may  be- 
come not  only  pertinent,  but  satisfactory  proof  of  such  intention. 

In  Boody  v.  McKennejf,  Sheplet,  C.  J.,  says:  ''  The  reason  is, 
that  by  his  silent  acquiescence  he  occasions  no  injury  to  other  per- 
sons, and  secures  no  benefits  or  now  rights  to  himself .  There  is 
nothing  to  urge  him  as  a  duty  toward  others  to  act  speedily." 

In  Tucker  V.  Moreland,  Story,  J.,  says:  ''Mere  acquiesoenoe 
uncoupled  with  any  acts  demonstratiye  of  any  intent  to  confirm  it 
would  be  insufficient  for  that  purpose.'' 

From  these  propositions  the  inference  is  inevitable  that  when 
delay  is  coupled  with  acts,  indicating  intention  to  confirm,  or 
which  do  cause  injury  to  others,  or  secure  benefits  to  himself,  or 
under  such  circumstances  as  impose  a  duty  to  act  speedily,  it  be- 
comes proof  of  confirmation  more  or  less  potent  according  to  the 
accoqapanying  acts  and  circumstances* 

This  is  analogous  to  the  doctrine  applied  to  infant  purchasers. 
If  he  retains  the  land  after  becoming  of  age,  receiying  a  benefit 
from  it,  he  confirms  the  contract  without  further  act.  Huibard 
▼.  Oummings,  1  Me.  11 ;  Dana  t.  CoombSy  6  id.  89.  Without  s 
further  citation  of  authorities  it  seems  to  be  established  as  a  general 
rule  that  when  an  infant  enters  into  a  contract  and  after  becoming 
of  age  receives  a  benefit  from  it  or  by  virtue  of  it  does  an  act  which 
is  an  injury  to  the  other  party,  he  thereby  ratifies  it 

In  this  case  the  land  was  sold  late  in  the  falL  The  grantor  be- 
came of  age  in  the  spring  following.  The  inference  is  that  nearly 
or  quite  all  the  improvements  were  made  at  a  time  when  the 
duties  and  responsibilities  of  an  adult  rested  upon  the  plaintiff. 
The  case  further  shows  that  his  residence  was  such  that  he  most 
have  known  the  improvements  the  tenants  were  making,  the  pnr- 
pose  for  which  they  were  made,  and  that  they  were  made  relyin|^ 
upon  the  title  derived  from  the  deed  now  in  question.  Under 
such  circumstances  if  the  plaintiff  intended  to  avoid  his  deed,  com- 
mon honesty  required  him  to  make  known  that  intention  in  season 
to  prevent  so  great  an  injury  and  would  forbid  his  making  profit 
by  an  omission  to  do  so.  This  certainly  is  a  case  where  there  is 
something  *'  to  urge  him  as  a  duty  toward  others  to  act  speedily*'^ 
Surely  he  was  required  to  act  within  a  reasonable  time  and  failing 
to  do  so  he  must  now  be  considered  as  electing  to  abide  by  his 
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deed.  The  tenants  might  fairly  suppose  that  he  so  intended,  as 
they  were  under  no  obligation  to  assume  that  he  would  act  in  vio- 
lation of  that  rule  of  law  which  requires  honesty  in  minors  espc- 
cislly  after  minority  has  ceased.  While  then  mere  delay  has  no 
effect  of  itself,  under  the  circumstances  of  this  case,  it  became 
demoDstratiTe  proof  of  an  intent  to  confirm,  and  certainly  -as 
unreasonable  in  its  length  and  similar  in  effect  as  causing  loss  to 
the  party  bound,  as  well  as  profit  to  the  party  whose  duty  it  was 
to  act,  as  if  the  minor  had  been  the  purchaser  of  the  land  in 
possession,  instead  of  the  seller.  In  which  case  it  is  clear  he 
vonld  have  been  held  as  confirming  the  deed.  Boody  v.  AfcKeen, 
fuproj  1  Am.  Lead.  Cas.  258. 

This  would  seem  to  be  a  case  coming  within  the  meaning  of  the 
laognage  used  by  Barbows,  J.,  in  Robinson  v.  Weeks,  where  he 
says  contracts  which  may  be  avoided  by  the  minor  include  '^all 
executed  contracts  of  this  sort  where  the  other  jparty  can  be  placed 
KobstAnt^aWj  in  staiu  quo/^  It  is  undoubtedly  true  that  the  eon* 
sideretion  received  may  not  necessarily  be  returned,  for  that  may 
have  been  expended  or  squandered  before  the  minor  becomes  ol 
mature  age.  Nor  will  he  be  held  responsible  for  his  acts  while 
under  age.  But  in  this  case  the  acts  or  omissions  were  not  those 
of  a  minor,  bat  snch  as  he  is  responsible  for,  and  from  the  conso- 
qnenoes  of  which  he  cannot,  or  does  not^  propoise  to  relieve  the 
other  party. 

It  is,  however^  claimed  that  sufficient  rehef  and  all  that  the  ten^ 
sots  are  entitled  to  may  be  obtained  under  the  statute  providing 
that  in  certain  cases  a  tenant  may  in  a  rei^  action  recover  compeur 
sation  for  hia  improvements,  and  there  is  a  provision  in  the  report 
that  if  the  action  '^  is  maintainable  it  is  to  stand  for  hearing  cm 
the  question  of  betterments.'*  This  leaves  that  question  open  to 
be  contested  by  the  plaintiff,  and  it  is  not  clear  that  he  might  not 
do  so  with  success.  Six  years*  adverse  possession  appears  to  be  neo- 
essary  to  give  the  tenant  a  right  to  snch  a  claim.  Moore  v.  Ifoore, 
61  He.  420;  Beni  v.  Weeks,  46  id.  524.  It  is  not  easy  to  see  how 
such  a  possession  can  be  shown  here.  The  tenants  were  in  posses- 
sion not  as  disseizors  of  the  plaintiff,  but  by  virtue  €^f  a  title  under 
him;  defeasible  it  may  be^  but  nevertheless  a  title  by  a  deed  valid 
until  defeated  within  a  proper  time  and  under  proper  circumstances* 
R.  S.,  cb.  104^  §  32. 
The  case  of  Tolman  v.  Sparhawk,  5  Mete.  469^  relied  upon  i^ 
Vou  XXXV--  41 
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the  plaintiff,  differs  mi^teriallj  from  this.  In  that  the  improve- 
ments were  made  upon  a  strip  of  land  between  the  true  line  and  a 
conventional  one.  The  latter  was  established  by  an  agreement  of 
the  parties,  and  wasr  afterward  shown  to  have  been  a  mistaken  one. 
Hence  the  tenant  had  no  title  to  the  land,  and  although  he  wai 
holding  uader  an  assent  of  the  plaintiff,  that  assent  was  but  oral 
and  given  under  a  mistake.  Therefore  the  tenant  was  holding 
not  only  without  title*  but  in  opposition  to  the  true  title,  and  the 
plaintiff,  as  well  as  the  tenant,  being  in  ignorance  of  the  true  liQe, 
no  obligation  rested  upon  him  to  inform  the  tenant  of  his  mistakes 
Therefore  it  was  properly  decided  in  that  case  that  there  was  no 
estoppel  on  the  part  of  the  plaintiff,  and  the  betterment  act  would 
work  that  justice  between  the  parties  which  the  law  contemplatefl. 

But  if  we  assume  that  the  tenants  are  in  this  actioti  entitled  to  a 
compensation  for  their  improvements  the  principle  remains  the 
same.  There  is  still  an  injury  to  them  as  well  as  a  benefit  to  the 
plaintiff  sufficient  to  distinguish  this  case  from  those  which  hold 
that  mere  delay  is  not  a  ratification  of  the  deed.  It  surely  is  ao 
injury  to  a  party,  after  having  made  for  himself  a  home,  to  be 
obliged,  without  fault  on  his  part,  tasell  it  upon  compulsion  at  the 
election  of  one  who  is  in  fault,  at  aprioe  fixed  by  other  parties  sad 
after  paying  the  costs  of  a  suit  to  have  that  price  determined,  or 
be' compelled  under,  the  siime  liability  of  costs  to  pay  such  sum  for 
the  land  as  the  judgment  of  the  same  persons  may  dictate.  It  is 
too  'of  some  benefit  to  the  plaintiff,  or  may  be  so,  that  he  can  at  his 
election  take  the  imp)x)vements  or  sell  his  land  at  the  price  assessed. 
-  Besides  if  the  tenants  are  entitled  to  a  compensation  as  a  condi- 
iion  precedent  toan  avoidance  of  the  deed,  as  would  seem  to  be 
unquestioned  and  unquestionable,  that  compensation  should  be 
made  or  tendered  before  the  commencement  of  the  action.  The 
plaintiff  must  be  entitled  to  recover  when  he  begins  his  suit  or  he 
must  fail.  He  can  recover,  if  at  all,  Only  on  the  ground  that  the 
deed  has  been  made  void,  and  in  order  to  do  this  he  must  perfonn 
all  things  incumbent  upon  him  to  do  for  that  purpose.  In  thu 
casei  there  has  beeh  neither  a  performance  nor  a  tender  of  it 

If,  under  thiQse  circumstances,  the  plaintiff  can  recover,  the  pro* 
teC'tion,  which  the  law  furnished  him  as  a  shield,  has  in  his  hands 
beooipe  a  sword,-  a?  reproach  to  which  we  think  the  law  is  not  open* 
and  there  must  be  judgment  for  the  defendant.   - 

..This  result  necessarily  disposes  of  the  other  actions.    As  tte 
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entrj  of  the  defendants,  which  is  the  alleged  trespass  in  each,  wa( 
Qnaathorized  the  actions  are  maintainable,  and  as  provided  in  the 
report,  judgment  must  be  entered  for  the  plaintiff  in  each  case. 

Judgment  accordingly. 

Applstok,  C.  J.,  Barrows,  Virgik,  Peters  and  SYMOiirDSy  JJ^^ 

60Dcarred« 


Sawyer  v.  Oerrisr. 

(TOXe.  861.) 

Conlraot — U$n  cnfutur$  ineruue  ofamimakm 

naintilPs  mare  having  been  served  bj  defendant's  stallion,  plaintiff  exeeaied 
%  written  agreement  to  paj  defendant  twentjr  dollars  in  twelve  months  if  the 
mare  proved  with  foal, "  colt  holden  for  payment."  HM^  that  tbe  agreement 
was  a  mortgage  of  tbe  oolt. 

REPLEVIN  for  a  colt.  On  the  24fch  day  of  August,  A.  D.  1874, 
Elisha  Sawyer,  plaintifPs  intestate,  had  his  mare  served  by 
defendant's  stallion,  and  gave  to  defendant  his  promissory  note,  as 
follows: 

'Mwjrws^  24,  1874. 

''Twelve  months  after  date  I  promise  to  pay  to  the  order  of 
Albert  Oerrish,  or  bearer,  if  my  mare  prove  with  foal,  twenty  del- 
hrs,  Talae  received,  use  of  horse  Mohawk.  Colt  holden  for  pay- 
ment     If  mare  is  disposed  of,  considered  with  foal. 

'^Elisha  Sawyer.'* 

The  following  season  said  mare  was  delivered  of  a  foal,  the  pro* 
duct  of  that  service.  The  note  was  never  paid.  In  the  fall  of 
1878  defendant  took  possession  of  the  oolt,  claiming  a  lien  upon  it 
until  the  note  and  expenses  of  keeping  were  paid*  It  was  agreed 
in  this  action  that  if  the  defendant's  lien  was  valid  plaintiff  was  to- 
become  nonsuit  and  judgment  to  be  ordered  for  a  return. 

F.  Hamblen^  for  plaintiff. 
(7.  A.  Batley,  for  defendant. 
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ViBOiNi  J.  It  woald  seem  that  if  the  defendant  had  sent  his 
mare  to  the  plaintiff  for  the  purpose  of  raising  a  colt  from  the  bt- 
ter^s  stallion,  the  defendant  would  hare  had,  at  common  law,  a  lien 
upon  her  for  the  use  of  his  horse,  so  long  as  he  retained  possessioA 
of  the  mare.  Scarf e  v.  Morgan^  4  M.  &  W.  270 ;  and  perhaps  upon 
the  foal,  since  partus  sequitur  venirenu  2  Bl.  Com.  390  ;  ^JZniT. 
Dmsnwre,  55  Me.  113.     But  no  such  question  is  raised  hera 

Neither  does  the  case  present  any  question  of  common-law  Hen 
upon  the  colt.  The  defendant  on  the  contrary  claims  a  contract 
lien  upon  the  colt  alone,  by  virtue  of  the  written  contract  between 
the  parties  entered  into  after  the  serrice  rendered  had  been  com* 
pleted  and  the  colt  had  a  potential  existence. 

It  is  well  settled  that  the  owner  of  personal  properly  haying  s 
potential  existence  may  sell  it.  Grantham  v.  ffawht/,  Hob.  132 ; 
2  Kent  Com.  468  and  note  g,  492  note  1,  c ;  Ihrrar  t.  SmUh^  64 
Me.  77.  And  within  this  principle,  the  owner  of  a  mare  may,  dur- 
ing gestation,  sell  her  future  offspring,  which  will  vest  in  the  xen- 
dee  when  parturition  takes  place.  McCarty  v.  Blemns^  5  Yeig. 
195. 

Doubtless  the  plaintiff,  by  his  written  contract  with  the  defend- 
ant, intended  to  giye  him  a  claim  of  some  kind  upon  the  foal  for 
the  service  of  the  defendant's  horse,  **  if  the  mare  proved  with 
foal,"  of  which  she  '^  was  delivered  the  following  season,"  **  the  pro- 
duct of  the  service." 

What  was  that  intention  as  declared  by  the  terms  of  the  af^ree- 
ment  ?  The  agreement  should  receive  such  a  construction  ut  ru 
valeai  et  non  pereat,  provided  that  construction  be  a  reasonable 
one. 

The  plaintiff  owned  the  mare  and  the  offspring  in  the  absence  of 
any  sale.  The  defendant  never  owned  either;  but  they  were  both 
the  unincumbered  property  of  the  plaintiff's  intestate  except  so  far 
as  the  title  of  the  colt  was  affected  by  .the  written  agreement  of 
the  parties  thereto.  No  possession,  even,  was  ever  had  of  the  colt» 
by  the  defendant,  until  he  took  it  a  short  time  before  the  colt  was 
replevied  in  1878,  about  the  time  'it  was  three  years  old.  The  case 
jS,  therefore,  unlike  that  class  of  cases  in  which  the  owner  parted 
with  the  possession  of  certain  personal  property,  on  a  contract  for 
sale,  but  retained  the  title  until  the  price  agreed  on  was  paid. 

The  real  transaction  was  simply  —  the  plaintiff's  intestate  gave 
kis  promissory  note  to  the  defendant  in  consideration  of  the  '^nst 
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of"  the  defendant's  stallion^  payable  'twelve  months  after  date  " 
provided  his  mare  proved  with  foal,  and  gave  security  on  the  foal, 
for  payment  The  condition  of  the  promise  has  been  fulfilled  and 
we  think  the  promise  should  be. 

Our  opinion  is  that  the  contract  was  in  the  nature  of  a  mort- 
gage; and  the  case  not  distinguishable  in  principle  from  Oakes  y. 
Moore,  U  Me.  214,  220.    The  result  is 

PlaifUiff  nonsuit.    Judgment  for  reium. 

Applbtok,  C.  J.,  Bakkows,  Dakforth,  Pbtebs  and  Syxokd^ 
JJ.y  concurred* 


Gould  v.  Mtjbch* 

(70  Me.  9BB.) 

Vendor  and  pwrohamr — denArwHon  of  huHiinf^  bgfre. 

When  the  owner  of  land^  with  yaloable  buildings  on  it,  oontraets  to  eonvejll 
«tE  fotnre  daj  on  payment  of  a  stipulated  price,  seeniedbj  the  purchaser's 
Dotei  preeently  given,  the  purchaser  presently  taking  possession,  and  iho 
boildinge  are  destroyed  by  fire,  without  fault  of  either  party,  before  paj« 
ment  and  oooTeyanoe,  the  vendee  is  not  bound  to  take  the  land  and  pay  this 
notes,  but  the  vendor  is  entitled  to  the  value  of  the  use  and  occupancy  duw 
iD|r  the  vendee's  possession. 

1  CTION  on  promissory  notes.    The  opinion  states  the 

C.  L.  Jonetif  for  plaintiff. 

WaU<m  d  WaUan,  for  defendant 

LiBBBT,  J.  The  notes  in  suit,  with  three  otherst  were  giten  in 
payment  for  a  lot  of  land  on  which  were  a  dwelling-house  and  other 
bnildings ;  and  on  payment  of  the  notes  at  maturity,  the  plaintiff 
agreed  to  convey  the  premises  to  the  defendant  The  defendant 
was  to  have  possession  of  the  premises  till  he  made  default  of  pay* 
ment  as  agreed,  and  he  entered  into  possession  under  the  agreement 
Within  a  year  from  that  time  the  buildings  were  bnmt  without  Um 
fault  of  either  party. 
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The  question  presented  to  the  court  is  whether  the  destmctioo  of 
the  buddings  can  be  set  up  by  the  defendant  as  a  defense  to  the 
notes.     We  think  it  can  be. 

When  the  owner  of  a  lot  of  land  with  buildings  upon  it  agrees 
to  convey  it  at  a  future  day  on  payment  of  the  purchase  money  by 
the  purchaser,  and  before  payment  and  conveyance  the  buildings 
are  destroyed,  by  fire,  without  the  fault  of  either  party,  the  loss 
must  fall  upon  the  vendor  ;  and  if  the  buildings  formed  a  materisi 
part  of  the  value  of  the  premises,  the  vendee  cannot  be  compelled 
to  take  a  deed  of  the  land  alone,  and  pay  the  purchase  money ;  and 
if  he  has  paid  it  he  may  recover  it  back.  Thompson  v.  Oiniiij  20 
Pick.  134,  and  cases  there  cited ;  Oould  v.  Thompson^  4  Mete.  224; 
Wells  V.  Cabum,  107  Mass.  514  ;  s.  c,  9  Am.  Uep.  65. 

In  Tliompson  v.  Oould,  the  authorities  bearing  upon  the  question 
were  elaborately  examined  and  considered,  and  Wilde,  J.,  in  the 
opinion  of  the  court  says :  "  In  respect  to  the  loss  of  personal 
property,  under  the  like  circumstances,  the  principlo  of  law  is  per- 
fectly clear  and  well  established  by  all  the  authorities.  When  there 
is  an  agreement  for  the  sale  and  purchase  of  goods  and  chattels, 
and  after  the  agreement  and  before  the  sale  is  completed,  the  prop- 
erty is  destroyed  by  casualty,  the  loss  must  be  borne  by  the  vendor, 
the  property  remaining  vested  in  him  at  the  time  of  the  destruction. 
Tarling  v.  Baxter,  9  Dowl.  &  Ryl.  276  ;  Hinde  v.  WliiUhouse,  7 
East,  558 ;  Rugg  v.  Minett,  11  id.  210.  No  reason  has  been  given, 
nor  can  be  given,  why  the  same  principle  should  not  be  applied  to 
real  estate.  The  principlo  in  no  respect  depends  upon  the  nature 
and  quality  of  the  property,  and  there  can  therefore  be  no  dis- 
tinction between  personal  and  real  estate." 

In  Wells  V.  Calnan,  the  same  rule  was  affirmed.  Oray,  J.,  in 
the  opinion  of  the  court  very  clearly  and  tersely  states  it  as  follows: 
*' When  property,  real  or  personal,  is  destroyed  by  fire,  the  loss  falls 
upon  the  party  who  is  the  owner  at  the  time ;  and  if  the  owner  of 
a  house  and  land  agrees  to  sell  and  convey  it  upon  tho  payment  ot 
a  certain  price  which  the  purchaser  agrees  to  pay,  and  before  foil 
payment  tho  house  is  destroyed  by  accidental  fire,  so  that  the  vendor 
cannot  perform  the  agreement  on  his  part,  he  cannot  recover  or 
retain,  any  part  of  the  purchase  money.'' 

The  reasons  upon  which  the  rule  is  based  are  clearly  and  fully 
stated  in  the  cases  cited,  and  it  is  unnecessary  to  repeat  them  here. 

But  the  use  and  occupation  of  the  premises  by  the  defendanti 
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from  the  time  the  agreement  for  the  sale  and  purchase  was  made, 
formed  a  part  of  the  consideration  for  the  notes  ;  and  the  plaintiff 
can  recover  in  this  action  a  sum  equal  to  the  value  of  the  use  of 
the  premises  while  the  defendant  occupied  them.     WeUs  v.  Calnan, 

Id  accordance  with  the  stipulations  m  the  report. 

The  aehon  must  stand  for 


Applxiok,  0.  J.,  Waltok,  Babrows  and  Dantobxh,  J  J,,  oon* 
eurred. 
STMOVDe^  J.,  did  not  sit 


WrrzLBR  T.  GoLLinrs. 

(?0  Me.  280.) 

Oarritr — US  of  lading '^v)katen(iiraeed^-eM»nee  to  eontnuUei, 

Ownen  of  a  vessel  are  responsible  only  for  goods  described  in  the  bill  of  lading 
and  delivered  into  the  custodj  of  the  master,  at  the  aecostomed  place  of  re* 
eeipt,  and  evidence  is  incompetent  to  show  that  the  bill  was  intended  to  or 
did  indade  goods  elsewhere. 

As  between  the  parties  to  a  bill  of  lading,  evidence  is  competent  on  the  part  of 
the  carrier  to  contradict  the  admission  In  the  bill  that  the  goods  are  received 
for  shipment  in  good  order  and  condition. 

ACTION  against  carrier  for  loss  of  goods.    The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 

0.  />.  Baker  (</'.  Baker  with  him),  for  plaintiff. 
L.  Clay,  for  defendants. 

Dakfobth,  J.  [Omitting  a  point  of  practice.]  2.  The  de* 
fendant's  counsel  seasonably  objected  to  the  admission  of  testimony 
respecting  damage,  or  loss  of  goods  shipped,  or  delivered  to  the  de* 
fendants  at  any  other  time  than  September  9, 1873,  the  time  alleged 
in  the  writ,  but  it  was  admitted  by  the  court. 

The  declaration  in  the  writ  contains  two  counts ;  but  it  is  con« 
ceded  that  both  are  founded  upon  one  and  the  same  contract  made 
on  the  9th  day  of  September,  1873,  by  which  as  is  alleged  ^  the 
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defendants,  as  common  carriers  by  water,  in  consideration  that  the 
plaintiff  wonld  and  did  then  deliver  to  them  nineteen  packages  of 
hoasehold  goods  *  *  *  undertook  and  promised  to  carry  said  goods 
safely  and  securely  from  said  Boston  to  said  Hallowell."  As  there 
is  but  one  contract  declared  upon  and  that  for  the  goods  delirered 
on  the  specified  day,  it  is  evident  that  the  defendants  would  not  be 
liable  for  the  loss  of  goods  delivered  at  any  other  time,  for  such 
would  be  the  subject  of  another  and  independent  contract 

The  case  further  shows  that  the  plaintiff  being  about  to  remove 
from  the  city  of  New  York  to  Ilallowell,  packed  up  his  household 
effects  and  started  them  by  steamer  and  railroad  to  Boston.  On 
their  ai^val  in  Boston  he  then  employed  a  truckman  to  take  them 
from  the  depot  to  the  defendant's  boat.  On  the  9th  of  September, 
the  truckman  took  what  he  supposed  to  be  all  the  goods  of  the 
plaintiff  and  on  delivering  them  at  the  boat  took  therefor  the  bill 
of  lading  dated  on  that  day  and  which  is  in  the  case.  Subsequently 
it  was  ascertained  that  some  of  the  goods  were  missing,  and  on  look* 
ing  for  them,  all  or  a  portion  were  found  still  remaining  in  the 
depot.  The  truckman  then  forwarded  these  goods  to  the  boataod 
took  therefor  the  bill  of  lading  dated  October  3, 1873,  which  is 
also  in  the  case.  There  is  evidence  in  the  case  tending  to  show  the 
specific  articles  packed  and  forwarded  from  New  York ;  but  there 
is  none  to  show  what  were  delivered  to  the  defendants  at  any  time 
except  such  as  is  contained  in  the  two  bills  of  lading. 

In  this  state  of  the  case  there  would  seem  to  be  two  distinct,  in- 
dependent contracts  in  relation  to  the  carriage  of  the  goods,  and 
while  the  writ  sets  out  the  earlier,  the  testimony  in  question  relates 
to  the  later. 

To  meet  this  difficulty  the  plaintiff,  admitting  that  if  the  two 
lots  were  distinct  contracts  the  testimony  was  not  admissible, 
claims  that  in  reality  there  was  but  one,  that  of  September  ^ 
''  that  at  that  time  the  defendants  accepted  and  assumed  the  chaige 
of  all  his  goods,  the  same  in  quantity  and  quality  that  came  from 
New  York  to  Boston,"  that  this  was  a  question  of  fact  for  the  joiy 
and  the  testimony  was  admissible  to  enable  them  to  pass  upon  the 
question  of  damages,  if  they  so  found  the  contract 

In  accordance  with  this  theory  the  presiding  justice  gave  to  the 
jury  the  instructions  referred  to  in  the  fourth,  fifth,  and  seventh 
specifications  in  the  exceptions.  If  these  instructions  were  author- 
ized the  testimony  objected  to  was  properly  received.    It  is  suffi- 
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cieDt  therefore  to  consider  the  propriety  of  the  iQstructioQs,  which 
may  be  sufficiently  understood  from  the  following  extracts  from 
the  charge. 

After  accurately  and  clearly  stating  the  delivery  necessary  to 
the  defendants'  assumption  of  their  duties  as  common  carriers  in 
these  words,  *^  their  liability  commences  when  the  goods  have  been 
deliyered  to  the  common  carrier — haye  been  delivered  at  the  usual 
place  set  apart  for  the  receipt  of  such  articles  —  to  the  person 
appointed  to  receive  them,  to  the  proper  servant  of  the  carriers, 
if  not  to  the  carriers  themselves,"  the  presiding  justice  adds  :  '^  Now 
deliyery  to  the  carrier  does  not  necessarily  mean  that  the  goodii 
shall  be  placed  actually  upon  the  boat,  or  within  his  actual  oontroL 
It  means  actually  or  constructively  within  his  actual  controL  In 
other  words,  if  he  assumes  the  custody  and  control  he  assumes  the 
charge  of  the  goods." 

Then  after  stating  the  theory  of  the  different  parties  upon  this 
question  of  delivery,  he  proceeds:  '^Now  in  reference  to  this  first 
point, what  goods  and  chattels  were  delivered  to  the  defendants  to 
be  transported  to  Augusta  on  September  9, 1  shall  submit  to  you  as 
a  question  of  fact,  from  the  evidence  in  the  case,  what  articles 
under  the  rules  I  have  given  you  in  reference  to  the  delivery  were 
put  in  charge  of  these  defendants  at  that  time  ?    Did  they  at  that 
time  by  any  thing  that  they  did  or  said,  or  described  in  this  receipt, 
intend  to  assume  the  charge,  the  custody,  the  control  of  any  thing 
more  than  was  then  open  to  inspection  to  them  on  the  wharf,  or 
was  it  then  understood,  and  was  their  attention  brought  to  other 
articles  not  in  this  receipt  of  nineteen  packages,  whether  they  were 
there  on  the  wharf  or  elsewhere?    For  I  instruct  you  that  it  is 
competent  for  a  common  carrier  to  receipt  for  articles  which  are 
not  then  at  the  ufual  place,  and  he  will  be  bound  by  his  receipt 
If  it  is  understood  and  they  have  been  brought  to  his  notice,  and 
be  receipts  for  articles  not  on  the  wharf,  he  will  be  bound  by  that 
receipt    Ordinarily  it  is  true,  and  experience  has  shown  that  jus- 
tice requires  that  the  rule  must  be  enforced,  that  common  carriers 
must  be  bound  by  the  amount  of  merchandise  in  their  receipts." 

These  instructions,  as  they  were  intended,  clearly  gave  the  jury 
to  understand  that  they  might  infer,  if  the  evidence  in  their  opin« 
ion  justified  it,  that  the  contract  relied  upon  not  only  included  the 
goods  on  the  defendants'  wharf,  but  others  elsewhere,  wherever 
they  might  be.  This  was  erroneous  certainly  as  applied  to  this 
Vol.  XXXV  — 42 
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case.  The  defendants  were  common  carriers  by  water.  Their 
daties  as  sach  began  and  ended  upon  the  water  or  upon  the  wharf 
at  each  end  of  their  route.  A  portion  of  these  goods,  as  the  case 
shows,  at  the  time  the  contract  was  made,  were  in  the  railroad 
depot,  or  had  not  arrived  there  in  their  transit  from  New  York. 
If  therefore  they  had  '^  assumed  the  charge  **  of  them  it  would  not 
have  been  as  carriers,  nor  would  their  liabilities  as  such  have 
attached  until  their  arrival  at  their  wharf. 

But  there  is  no  proof  of  any  such  assumption.  The  only  evidenoe 
of  the  contract  set  out  in  the  writ  is  not  contained  in  the  bill  of 
lading  of  September  9.  The  duties  and  liabilities  of  the  defend* 
ants  must  rest  upon  that  and  the  law  applicable  to  it.  So  far  as  it 
is  a  contract  it  is  not  to  be  extended  by  parol  testimony,  and  if 
there  were  any  such  in  the  case  it  would  not  be  competent  for  the 
jury  to  infer  ''  by  any  thing  the  parties  said  or  did  or  described  in 
the  receipt ''  that  it  covered  or  included  any  goods  not  specified  by 
its  tenns.  As  a  written  instrument  its  construction  is  a  question 
of  law  and  not  of  fact  Parol  testimony,  if  offered,  would  have 
been  competent  to  show  what  specific  articles  were  contained  in 
the  packages  mentioned  in  the  bill  of  lading,  but  not  that  it  em* 
braced  other  packages  or  goods  elsewhere. 

By  its  terms  it  clearly  included  only  such  as  at  the  time  wero 
actually  delivered  upon  the  wharf.  In  it  these  goods  are  described 
as  ^*  shipped,''  and  under  that  description  it  covers  and  binds  the 
defendants  for  no  goods  except  such  as  are  on  the  vessel  or  wharf, 
or  such  as  shall  be  so  delivered  as  and  for  the  goods  embraced  in 
the  bin  of  lading  and  before  the  vessel  sails.  Rowley  v.  Bigelow,  1^ 
Pick.  314,  315;  TTie  Delaware,  14  Wall.  600,  601. 

The  liabilities  of  these  defendants,  if  any,  are  as  owners  of  the 
steamer  and  in  no  other  way.  The  same  contract  that  would  bind 
them  for  the  safe  carriage  of  the  goods  would  also  bind  the  vessel. 
In  the  Lady  Franklin^  8  Wall.  329,  Davis,  J.,  says:  **  The  doctrine 
that  the  obligation  between  the  ship  and  cargo  is  mutual  and 
reciprocal,  and  does  not  attach  until  the  cargo  is  on  board  or  in 
the  custody  of  the  master,  has  been  so  often  discussed  and  so  long 
settled  that  it  would  be  useless  labor  to  restate  it  or  the  principles 
which  lie  at  its  foundation." 

In  The  Delaware,  supra,  on  page  602,  Clifford,  J.,  says:  ^  Bills 
of  lading  when  signed  by  the  master,  duly  executed  in  the  course  of 
business,  bind  the  owners  of  the  vessel  if  the  goods  were  laden 
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on  board  or  were  delivered  into  the  custody  of  the  master,  but  it  is 
veil-settled  law  that  the  owners  are  not  liable  if  the  party  to 
whom  the  bill  of  lading  was  given  had  no  goods,  or  the  goods 
described  in  the  bill  were  never  pat  on  board  or  delivered  into  the 
custody  of  the  carrier  or  his  agent" 

The  result  must  have  been  the  same  if  the  goods  at  the  depot 
or "  elsewhere  "  had  been  brought  to  the  attention  of  the  clerk  who 
signed  the  biU  of  lading,  and  it  had  been  the  intention  that  such 
goods  should  be  embraced  in  the  receipt  They  were  not  so 
embraced,  and  no  receipt  was  given  for  any  goods  other  than  the 
"nineteen  packages  more  or  less  *'  then  on  the  wharf.  It  is  not  a 
question  of  intention  simply  except  so  far  as  that  intention  is 
learned  from  the  language  used  in  the  writing. 

It  may  be  true  as  stated  in  2  Redf.  on  Railways,  §  156,  par.  6, 
**  that  an  acceptance  by  the  carrier  at  an  unusual  place  will  be  suf« 
fident  to  charge  him,*'  but  by  the  same  authority  there  must  be 
an  acceptance  and  by  some  one  legally  authorized.  Here  there 
was  not  only  no  acceptance,  at  any  place  except  on  the  wharf,  but 
no  one  authorized  to  make  the  acceptance  elsewhere. 

The  action  is  against  the  defendants  as  owners  of  the  boat 
The  goods  were  received  by  one  employed  for  that  purpose.  So 
far  as  appears  be  had  no  authority  other  than  that  usually  attached 
to  such  a  position,  certainly  no  more  than  the  master  ordinarily 
has;  and  that  as  already  seen  is  suflScient  only  to  bind  the  owners 
when  exercised  in  the  ordinary  course  of  business  and  in  relation 
to  goods  delivered  on  board,  or  into  the  actual  possession  of  the 
master  at  the  wharf.     The  Delaware,  supra,  on  page  602. 

Nor  is  there  any  evidence  upon  which  the  jury  could  find  a  con- 
structive deliveiy.  That  can  be  only  when  by  the  constant  prac- 
tice and  usage  of  the  carrier  he  receives  property  left  for  trans- 
portation at  a  particular  place.     1  Chit  on  Gont  686,  note. 

If  therefore  the  instructions  were  correct  as  abstract  principles 
of  law,  they  were  not  applicable  to  this  case  for  want  of  testimony 
upon  which  they  can  rest ;  and  in  this  respect  the  case  is  analo- 
gous to  that  of  the  United  States  v.  Breitling,  20  How.  252,  and 
most  be  governed  by  the  doctrine  there  laid  down  on  page  255,  as 
follows : ''  It  is  clearly  error  in  a  court  to  charge  a  jury  upon  a  sup- 
posed or  conjectural  state  of  facts,  of  which  no  evidence  has  been 
offered.  The  instruction  presupposes  that  there  is  some  evidence 
before  the  jury  which  t^'^y  may  think  suflScient  to  establish  the 
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facts  hypotheticallj  assumed  in  the  opinion  of  the  court ;  and  it 
there  is  no  evidence  which  they  have  a  right  to  consider,  then  the 
charge  does  not  aid  them  in  coming  to  correct  conclusions,  but  iU 
tecdencj  is  to  embarrass  and  mislead  them.  It  may  induce  them 
to  indulge  in  conjectures,  instead  of  weighing  the  testimony." 

In  this  case  we  must  infer  that  the  jury  were  led  into  error,  for 
while  there  is  no  evidence  tending  to  show  any  liability  on  the 
part  of  the  defendants  for  loss  of,  or  damage  to  any  goods  not  on 
the  wharf  at  the  time  the  bill  of  lading  of  September  9  was  given, 
we  are  unable  to  account  for  the  amount  of  the  verdict  except  on 
the  ground  that  they  were  held  for  all  the  goods  started  from  Nev 
York,  Irhough  for  aught  that  appears  some  of  them,  and  perhaps 
all  that  were  lost^  may  never  have  been  put  into  their  custody. 

3.  The  court  in  ruling  upon  the  admissibility  of  testimony 
offered  by  defendants  upon  the  condition  of  the  goods  when  re- 
ceived,  held  that  the  bill  of  lading  was  conclusive  evidence  as  to 
their  apparent  condition  at  that  time. 

A  bill  of  lading  is  twofold  in  its  character.  It  is  a  receipt  as 
to  the  quantity  and  condition  of  the  goods  shipped,  and  a  contract 
to  transport  and  deliver  the  same  upon  the  terms  specified.  That 
used  in  this  case  began  in  the  usual  form:  '^Shipped  in  apparently 
good  order  and  well  conditioned/'  and  describing  the  property  as 
^'19  packages  U,  H.  goods  more  or  less,''  and  contains  at  the  dose 
the  clause :  '*  Contents  and  condition  unknown. "  The  first  clause  it 
applied  to  the  condition  of  the  goods  would  be  inconsistent  with 
the  last ;  for  condition  unqualified  would  include  the  apparent  as 
well  as  the  real ;  if  the  first  is  applied  to  the  packages,  then  both 
can  stand  together  and  each  have  its  full  and  proper  meaning  and 
effect  However  it  may  be  in  this,  in  many  cases  this  would  be  a 
matter  of  importance  to  enable  the  parties,  if  the  goods  were 
injured  when  delivered  at  the  end  of  the  route,  to  ascertain  the 
more  easily  whether  the  injury  happened  during  the  carriage  or 
was  the  result  of  a  previous  defect.  This  was  the  construction 
given  to  a  similar  bill  of  lading  in  Clark  v.  Barnwell,  12  How. 
283,  holding  that  the  acknowledgment  as  to  condition  extended 
only  to  the  cases,  ^'  excluding  any  implication  as  to  the  quantity  oi 
quality  of  the  article,  or  condition  of  it  at  the  time  received  oa 
board,  or  whether  properly  packed  or  not  in  the  boxes." 

Under  this  construction  as  the  testimony  offered  related  to  the 
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condition  of  the  goods  and  not  to  that  of  the  packages,  it  is  cvi* 
dent  that  it  should  have  been  received. 

Bat  we  if  we  discard  the  last  clause  and  apply  the  first  to  the 
condition  of  the  goods,  the  result  must  be  the  same.  80  far  as  a 
bill  of  lading  is  receipt,  it  has  the  same  character  as  other  receipts 
and  is  subject  to  the  same  principles  of  law.  We  are  not  aware 
of  any  more  solemnity  in  its  execution  or  any  more  importance  to 
be  attached  to  it  than  to  other  instruments  of  a  like  nature.  It 
has  olten  been  decided  that  it  may  be  modified,  controlled  or  con- 
tradicted by  parol  testimony.  Upon  this  point  the  authorities  are 
numerous  and  uniform  or  nearly  so.  (yBrxen  v.  Oikhrtst,  34  Me. 
^4 ;  Thrboz  v.  Eastern  Steamboat  Co.y  50  id.  339  ;  Sears  v.  Wingate, 
3  Allen,  103  ;  Shepherd  v.  Naylor,  5  Gray,  691 ;  Blanchard  t.  Page^ 
8  id.  287 ;  Richards  v.  Dae,  100  Mass.  624  ;  Hastings  v.  Pepper,  11 
Pick.  43 ;  Maryland  Ins.  Co.  v.  Ridei^s  Admr.,  <»  Cr.  340  ;  Nelson 
T.  Woodruff,  1  Black.  166 ;  Ship  Howard  v.  Wissman,  18  How. 
231 ;  7%e  Delaware^U  Wall.  601 ;  2  Whart.  Ev.,  §  1070  ;  1  OreenL 
Ev.,  §  305. 

Some  of  these  cases  as  well  as  others  are  relied  upon  to  sustain 
the  ruling  in  question,  at  least  by  implication,  but  a  careful  exam- 
ination of  them  we  think  leads  to  a  different  conclusion.     Perhups 
one  of  the  strongest  is  that  of  Hastings  v.  Pepper,  in  which  it  is  said 
the  acknowledgment  in  the  bill  of  lading  that  the  goods  were  in 
"good  order  and  well  conditioned,  is  prima  /aatf  evidence  that  as 
to  all  circumstances  which  were  open  to  inspection  and  visible,  the 
goods  were  in  good  order  ;  but  it  does  not  preclude  the  carrier  from 
showing,  in  case  of  loss  or  damage,  that  the  loss  proceeded  from 
some  cause  which  existed  but  was  not  apparent,  when  he  receives 
the  goods.''    In  this  case  there  was  no  qualification  to  the  acknowl- 
edgment, hence  in  terms  it  applied  as  well  to  hidden  as  to  open  de- 
fects.    Still  the  court  said  it  was  prima  fade  as  to  the  open,  and  in 
effect  that  it  had  no  bearing  upon  such  defects  as  were  aot  visible. 
This  is  the  only  construction  we  can  give  the  language  without 
taking  all  meaning  and  effect  from  the  phrase  prima  facie  so  un- 
qualifiedly used.  In  the  same  opin  ion  it  is  stated  that  this  is  one  of  the 
positions  which  ''may  be  taken  to  be  perfectly  well  established.'' 
This  caae  is  referred  to  and  in  this  respect  adopted  in  Nelson  v.  Wood" 
ruff.  This  will  be  found  to  be  the  result  of  most  or  all  the  cases  where 
a  constmction  is  given  to  a  bill  of  lading,  with  an  admission  thus 
unqualified,  and  it  is  unnecessary  to  refer  to  them  more  particularly. 
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It  would  be  siugiilar  indeed  if  a  qualified  admission  is  to  haTo  a 
greater  effect  than  one  without  qualification. 

The  reason  given  in  some  of  the  cases,  as  in  Barreiir.  Rogen, 
7  Mass.  300,  why  the  admission  though  unqualified  should  not 
apply  to  or  be  holden  conclusive  as  to  interior  or  invisible  defecti, 
*^  because  such  were  not  open  to  inspection  ^  cannot  avail  as  a 
reason  why  the  admission  should  be  held  conclusive  in  regard  to 
those  matters  ^hicli  are  open.  The  distinction  between  the  visible 
and  invisible  defects  is  not  to  affect  the  construction  to  be  pat  upon 
the  language  used.  In  either  case  it  is  but  an  admission  and  must 
be  ti*eated  as  such.  It  may  and  must  affect  the  probative  force  of 
the  acknowledgment.  A  receipt  is  open  to  explanation  by  evidence 
aliunde,  not  because  the  matters  therein  referred  to  are  more  or 
less  apparent^  but  because  it  is  an  admission  and  nothing  more  than 
an  admission,  and  its  nature  is  the  same  whether  written  or  verbal, 
qualified  or  absolute. 

It  is  self-evident  that  every  admission  offered  in  evidence  will 
depend  for  its  force  upon  the  circumstances  under  which  it  was 
made.  If  made  without  knowledge  and  when  knowledge  coald 
not  reasonably  be  expected,  as  held  in  some  of  the  cases  cited,  it 
would  have  no  effect  whatever.  If  on  the  other  hand  it  was  de- 
liberately made  with  knowledge  or  under  such  circumstances  as  to 
show  a  duty  to  know,  the  probative  iorce  would  be  great;  and 
under  some  circumstances  so  great  that  a  jury  might  hold  a  parly 
to  it,  though  he  testified  differently  upon  the  stand ;  certainly  un- 
less he  gave  a  satisfactory  explanation  of  the  change.  This  is  un- 
doubtedly what,  and  all  that  was  meant  by  the  remark  found  io  a 
few  of  the  cases  cited,  that  the  carrier  is  bound  by  the  admission  of 
the  condition  of  the  goods  received  when  plainly  visible.  Theooo- 
text  shows  that  nothing  more  could  have  been  intended. 

In  accordance  with  these  views  the  number  of  articles  stated  in 
the  receipt,  though  clearly  open  to  inspection,  has  always  and  with- 
out  question  been  held  open  to  explanation,  and  in  S^ip  Howard  J. 
Wissnian,  supra,  as  in  other  cases,  testimony  as  to  the  apparent,  as 
well  as  the  real  condition  of  the  cargo,  was  admitted  without  ob- 
jection to  overcome  the  prima  facie  case  made  by  the  bill  of 
lading. 

An  admission  in  writing  or  otherwise,  is  not  conclnsiTe  when  not 
true,  unless  byway  of  estoppel,  which  is  not  applicable  here.  B 
might  be,  had  the  bill  of  lading  been  assigned  to  tk  tana  fide  fiw 
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chaser  of  the  gooda.  But  such  is  not  tho  case.  This  action  is  in 
faror  of  the  shipper  and  tho  plaintiff  has  acquired  no  new  rights, 
has  in  no  respect  changed  his  condition  in  consequence  of  the  ad- 
missions made  as  to  the  quality  of  the  goods. 

Exceptions  sustained. 

Appletok,  C.J.y  Walton,  BAKR0i!^8,LiBBETandSYH0in)s,>JJ«, 

eoncnrred. 


State,  v.  LrrrLEviBUX 

(70  Me.  498.) 

Criminal  law  -^former  eotwkUon^ 


k  UtnoMst  flOBvieUmi  of  iMAiilt  and  batteiy  is  no  bar  to  an  Indletmont  for  nuuw 
ilaaghter»  where  the  Injuries  reanlted  in  death  after  the  fonner  oonTietloa 

INDIOTMENT  for  manslaughter.     The  opinion  states  the  case. 
•  •         •" 

W.  H.  WhitSf  county  attorney,  for  State. 

L.  H.  Hutchinson  and  A.  R.  Savage,  for  defendant,  cited  C&m. 
T.  Bimocrthy  113  lilass.  200  ;  s.  c,  18  Am.  Bep.  467. 

LiBBBT,  J.  This  is  an  indictment  for  manslaughter.  The 
indictment  alleges,  in  substance,  that  the  defendant  on  the  dd  day 
of  March,  1879,  miide  an  assault  upon  one  Oeorge  Morton,  and 
inflicted  upon  him  certain  mortal  wdunds,  of  which  he  died  on  the 
23d  of  said  month.  '  '  ^ 

The  defendant  pleaded  in  bar  a  former  conviction  of  simple 
assault  and  battery  upon  said  Mortdn,  oh  said  '3d  day  of  March, 
before  the  municipal  court  of  Lewiston,  on  the  4th  day  of  said 
March. 

To  this  plea  the*  county  attorney  filed  a  general  demunrer,  which 
was  joined,  and  the  demurrer  was  sustained  by  the  court,  and  the 
defendant  ordered  to  plead  over,  Itnd  thereupon  pleaded  guilty. 

The  case  comes  before  this  court  on  exoeptions  to  the  foregoing 
ruling,  with  the  stipulation  that  if  tire  plea  in  bar  is  adjudged 
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good  bj  this  court  the  defendant  is  to  have  leave  to  withdraw  his 
plea  of  guilty. 

No  objection  is  made  in  argument  to  the  sufficiency  of  the 
defendant's  plea  in  bar,  but  the  case  is  presented  by  both  sides 
upon  the  facts,  assuming  that  the  pleadings  are  in  proper  form  to 
raise  the  legal  questions  involved.  We  therefore  have  no  occasion 
to  consider  the  sufficiency  of  the  plea  either  in  form  or  substance. 

The  precise  question  presented  is  whether  the  conyiction  of  the 
defendant  before  the  municipal  court  of  Lewiston,  on  the  4th  dsy 
of  March,  of  simple  assault  and  battery,  for  the  same  batteiy  of 
which  Morton  died  on  the  23d  day  of  March,  is  a  bar  to  the  indict- 
ment for  manslaughter. 

The  plea  of  former  conviction,  like  that  of  former  acquittal,  i^ 
founded  upon  that  great  principle  and  fundamental  maxim  of 
criminal  jurisprudence,  that  no  man  sbal)  bei  twice  put  in  jeopardy 
for  the  same  offense.  Tliis  is  one  of  the  ancient  and  well-estab- 
lished principles  of  the  common  law^  sanctioned  and  enforced  in 
the  Constitution  of  this  State  in  the  following  words:  ''No  person, 
for  the  same  offense,  shall  be  twice  put  in  jeopardy  of  life  or  limb." 
Const  of  Maine,  art  1,  §  8.  This  clause  is  in  substance  embraced 
in  most,  if  not  all,  of  the  Constitutions  of  the  several  States,  and 
in  the  Constitution  of  the  United  States,  and  as  constmed  by  the 
court  is  equivalent  to  a  declaration  of  the  common-law  rule  tfiat  no 
person  shall  be  twice  tried  for  the  same  ofTense. 

To  constitute  a  bar  to  the  indictment  against  the  defendant  it  is 
a  well-established  rule  that  the  former  conriction  must  have  been 
for  the  same  offense  in  law  and  in  fact. 

Mr.  Justice  Blackstoks  states  the  rule  thus :  '^  It  is  to  be 
observed  that  the  pleas  in  autrefoits  acquit  and  auirtfaiis  cammd, 
or  a  former  acquittal  and  a  former  conviction,  must  be  upon  a 
prosecution  for  th^  same  identical  act  and  crime.''  4  BladL 
Com.  336. 

It  is  believed  that  this  rule  is  uniformly  recognized  and  sanc- 
tioned by  courts  governed  by  the  rules  of  the  common  law.  Ra 
V.  Vandercomb,  2  Leach  C.  C.  708;  Stark  Cr.  PL  355  (1  Am.  ed.); 
Com.  V.  Robyy  12  Pick.  496;  2  Lead.  Cr.  Cas.  555  (note  by  B.  &  H.). 
and  cases  there  cited. 

Mr.  Chitty  states  the  rule  as  follows :  '^  As  to  the  identity  of  the 
offense,  if  the  crimes  charged  in  the  former  and  present  proaeeo- 
tiou  are  so  distinct  that  evidence  of  the  one  will  not  support  the 
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Other,  it  is  incohsisteti t  with  reason,  a^  it  is  repugnant  to  the  rales 
of  law,  to  say  that  thb'  oftenses  are  so  far  the  same  that  an  acquittal 
of  the  one  will  be  a  bar  to  the  prosecution  of  the  other."  1  Chit. 
Cr.Law,  453. 

In  Cbw.  T.  Roby,  Shaw,  C.  J., -says:  '*' In  considering  the  ideh* 
titj  of  the  offense  it  moit  appear  by  the  plea  that  the  offense 
charged  in  both  cases  was  the  same  in  law  and  in  fact ''    ' 

The  general  rule  by  wliich  it  is  to  be  determined  wheUier  an 
acquittal  or  conviction  on  one  indictment  is  a  good  bar  to  another 
is  8t«ted  by  many  authorities  in  substance  as  follows:  If  the  first 
indictment  Were  such  as  the  prisoner  might  have  been  convicted 
npon  by  proof  of  tlie  facts  contained  in  the  second  indictment,  an 
acqnittal  or  conviction  on  the  first  indictment  will  be  a  bar  to  the 
second.  Rezx.  Vatufercamb,  supra;  2  Easf s  P.  C.  522;  Cotn.r. 
Soby,  sttpra.  -        . 

This  general  rule  is  however  subject  to  this  exception.    When 

after  the  first  prosecution,  a  new  fact  supervenes,  for  which  tho 

defendant  is  Te8ix>nsible,  which  changes  the  character  of  the  offense, 

and  together  with  the  facts  existing  at  the  time  constitute  a  new 

and  distinct  crime,  an  acquittal  or  conviction  of  the  first  offense  is 

not  a  bar  to  an  indictment  for  tho  other  distinct  crime.     Case  of 

yicholas,  Poster  Cr.  L.  G4;  Com.  v.  Robyj  Burns  v.  People,  1  Park.' 

183;  Com.  v.  JSvans,  101  Mass.  25;  Slate  v.  Haitabough,  6G  Ind.  223. 

Com.  V.  Iloby  was  an  indictment  for  murder.     The  defendant 

pleaded  in  bar  a  conviction  of  assault  with  intent  to  murder^ 

before  tlie  death  of  the  party  assaulted.    Shaw,  G.  J.,  in  discussing 

the  question  of  the  identity  of  the  offenses,  says:  '^  The  indictment 

for  murder  necessarily  charges  the  fact  of  killing  as  the  essential 

and  most  material  fact,  which  gives   its  legal   character  to  the 

offense.     If  the  party  assaulted  after  a  felonious  assault  dies 

within  the  year  and  a  day,  tho  same  act,  which  till  the  death  was 

an  assault  and  misdemeanor  only,  though  aggravated,  is  by  that 

event  shown  to  have  been  a  mortal  wound.     The  event,  strictly 

speaking,  does  not  change  the  character  of  the  act,  but  it  relates 

back  to  the  time  of  the  assault,  and  the  same  act,  which  might  be 

a  felonious  assault  only  had  the  party  not  died,  is  in  truth  shown 

by  that  event  to  have  been  a  mortal  wound;  and  the  crime,  which 

would  otherwise  have  been  an  aggravated  misdemeanor,  is  thus 

ihown  to  be  a  capital  felony.    The  facts  are  essentially  different, 

uid  toe  legal  ctiaracter  of  the  crime  essentially  different"    The 
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same  priDciple  is  affirmed  in  Qmu  t.  Evans,  Bums  ▼.  People,  and 
Slaie  V.  Hattahough,  supra^  which  in  their  facts*  are  like  the  case 
at  bar. 

At  the  time  of  the  first  prosecation  and  conyiction  the  defendant 
had  not  committed  the  crime  with  which  he  is  now  chaigcd.  Tme 
the  force  had  been  inflicted  upon  the  body  of  Morton,  but  his  deaUi 
had  not  ensued.  The  force  was  acting  to  produce  its  effect,  and 
the  defendant  was  as  much  responsible  for  its  natural  and  necessary 
result  as  if  he  had  all  the  while  been  pressing  it  upon  the  body  of 
his  victim.  When  death  was  caused  by  that  force  a  new  and  di»- 
tinct  crime  was  consummated  by  the  defendant,  of  which  he  was 
not  before  guilty,  and  for  which  he  could  not  have  been  convicted 
at  the  time  of  the  first  prosecution.  The  offenses  are  not  the  same 
m  fact,  and  therefore  are  not  identical. 

It  is  claimed  in  behalf  ot  the  defendant,  that  as  by  the  statutes 
of  this  8tate,  the  crime  of  assault  and  battery  is  now  a  felony,  lie 
may,  under  this  indictment,  be  again  convicted  of  that  crime  and 
thus  be  twice  punished  for  the  same  offense.  If  the  homicide  was 
caused  by  the  injuries  inflicted,  which  is  not  denied  by  the  plea  in 
bar,  but  admitted  by  the  plea  of  guilty,  which  is  a  part  of  the  case, 
the  defendant  cannot  properly  be  convicted  upon  this  indictment 
of  assault  and  battery,  because  it  must  be  either  murder,  man- 
slaughter or  justifiable  homicide.  Burns  v.  People,  1  Parker,  183. 
A  conviction  of  assault  and  battery  would  be  authorized  only  on 
failure  of  proof  that  death  resulted  from  the  injuries  inflicted. 

But  it  frequently  happens  that  a  man  is  in  a  certain  sense,  twice 
punished  for  the  same  acts  ;  as  when  the  facts  constituting  the 
first  offense,  taken  in  connection  with  other  facts,  for  which  he  is 
responsible,  constitute  a  distinct  and  different  offense.  In  such 
case,  although  he  has  been  convicted  of  the  first  offense,  he  may 
be  convicted  of  the  second,  notwithstanding  that  to  convict  of  the 
second,  it  is  necessary  to  prove  the  facts  embraced  in  the  first  Tho 
rule  upon  this  point  is  very  clearly  and  fully  stated  by  Waltoit,  J^ 
in  Stale  v.  Inness,  53  Me.  536. 

But  admitting  that  the  defendant  may  be  legally  convicted  of 
the  crime  of  assault  and  battery,  on  this  indictment,  still  we  are  of 
opinion,  that  under  the  rules  of  pleading,  he  may  protect  himself 
from  being  twice  in  jeopardy  for  the  same  offense.  He  may  plead 
the  former  conviction  m  bar  of  the  offense  of  assault  and  battery, 
embraced  in  the  indictment,  and  not  guilty  of  manslaughter ;  and 
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then  if  acquitted  of  manslaughter,  he  will  have  the  benefit  of  his 
plea  in  bar.  At  common  law  the  plea  of  former  conviction  in  bar 
mast  set  forth  the  record  of  the  former  conviction,  and  plead  over 
as  to  the  felony.  2  Hale,  255-39:J;  Arch.  Cr.  Pr.  and  PI.  352; 
Cm.  V.  Curtis,  11  Pick.  133  ;  Stark.  Cr.  PL  370,  375.  Upon  this 
point  Starkey  says,  "and  in  general  the  pleading  not  g^^ilty  is  no 
▼aiverof  a  special  plea,  and  does  not  render  it  double."  ''But  if 
A,  having  the  king's  pardon  of  manslaughter  be  arraigned  upon 
an  indictment  for  murder,  he  ought  not  to  plead  not  guilty,  for  he 
▼onld  thereby  waive  his  pardon.  lie  ought  to  confess  the  indict* 
meot  as  to  manslaughter,  and  plead  the  king's  pardon  ;  and  as  to 
killing  with  malice  prepense  he  shall  plead  that  he  is  not  gnilty. 
Then  if  be  were  found  guilty  of  murder,  he  would  have  judgment; 
if  acquitted  of  murder,  his  plea  would  be  allowed."  Stark.  Cr.  PL, 
supra.    The  same  principle  applies  to  a  plea  of  former  conviction. 

This  rule  is  recognized  in  Cmn.  v.  Curtis^  supra,  which  was  an 
indictment  for  larceny  in  a  dwelling-house,  and  a  plea  of  former 
conviction  of  larceny.  Wilde,  J.,  in  the  opinion  of  the  court,  says: 
••The  defendant  should  have  pleaded  autrefois  convict  as  to  the 
larceny,  and  not  guilty  as  to  the  residue  of  the  charge." 

The  result  is,  that,  both  on  principle  and  authority,  the  defend- 
Mit'a  plea  is  not  a  bar  to  the  indictment. 

Exceptions  overruled.    Judgment  for  the  State, 

AppLETOKy  C.  J.,  Walton,  Petebs  and  S ymonds,  JJ.,  concurred. 

NfitB  BV  TRa  Bbfobtsb.— The  fdnowing  are  the  material  parts  of  the  opinions  In  8taU 
▼.  HaUaboui/hf  <0  IncL  283,  where  the  Indictment  was  for  assault  and  battery  with  Intenl 
to  Kill,  and  the  prisoner  pleaded  a  former  conviction  of  assault  and  battery: 

WoBDBai,  J  **  With  this  general  statement  of  the  law,  we  come  more  directly  to  the 
fiwstluu  iBTohred :  If  a  couTiction  or  an  acquittal  before  a  justice  of  the  peace,  of  an 
fiinlf  and  batteiyt  a  bar  to  a  prosecution  for  the  same  assault  and  battery  with  Intent  ta 
coiczBift  a  felonyT 

""I'D  ttee  tne  question  from  any  conruslon  of  ideas  in  respect  to  the  Jurisdiction  of 
JoKloiaa.  w»  think  it  may  be  stated^as  follows :  Does  a  conviction  or  an  acquittal  of  a 
ibnpto  assault  and  battery,  before  a  court  of  competent  jurisdiction  to  try  the  same,  bar 
a  Bubaequent  prosecutioo  for  the  same  assault  and  battery  with  intent  to  commit  a  felony? 

''This  *.|ue8(icn  must,  in  our  opinion,  be  answered  in  the  negative,  on  prlndplee  which 
we  regard  as  well  established,  though  there  are  some  authorities  that  seem  to  sup* 
port  a  contrary  doctrine- 

"Tbe  Constitution  provides,  that  *  No  person  shaU  be  put  in  jeopardy  twice  for  the 
sameoffesHe.* 

**  By  th»  proaecntion  tor  the  assault  and  battery,  the  appellee  was  not  put  in  jeopardy 
St  aD  tor  the  offense  of  assaolt  and  battery  with  Intent  to  comm|t  the  murder ;  whUe  If 
ipon  the  trtal  of  the  Indicfement,  the  State  should  fail  to  make  out  the  felonious  intent,  tha 
appellee  ooold  avail  himself  of  the  former  conviction,  so  that  he  could  not  be  puniihed 
twice  for  tbe  same  simple  assault  and  battery.'*    State  v.  Georyt,  M  Ind.  48t. 
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The  usual  test  by  which  to  determine  whether  the  former  oonTictioa  or  acquittal  was  far 
the  same  offense  as  that  chaiiged  in  tlie  second  prosecution,  and  therefore^  wlietlier  ths 
former  is  a  bar  to  the  latter,  is  to  inquire  whether  the  evidence  necessaiy  to  sustain  the 
latter  would  have  jusUfled  a  conviction  in  the  former  case.  Aims  ▼.  PM!ple»  1  Fadrar,  IS; 
PeotAe  V.  Saundcn,  4  id.  196 ;  1  Whart.  Cr.  Law,  1 606;  State  v.  Elder,  66  lad.  ttS;  s.  a,  8i 
Am.  Rep.  69. 

**The  question  arises  then,  whether,  if  upon  the  trial  of  the  cause  before  tJbe  Jostioeit 
had  appeared  that  the  assault  and  battery  had  been  perpetrated  with  the  Intent  to  oominft 
the  murder  (a  fact  necooonry  to  be  established  in  order  to  support  the  present  inritctrnpnt)^ 
the  appellee  could  have  been  legally  convicted  of  the  simple  assault  and  battery.  It  ii 
quite  clear,  under  the  authorities,  that  he  could  not.  Neither,  on  general  prindptosof  kw, 
ought  he  to  have  been ;  for  if  rightfully  convicted,  the  conviction  would  bar  a  aubssqueaft 
prosecution  for  the  felony,  and  the  supposed  felon  would  escape  the  punishment  dne  to  liit 
crime,  suffering  only  the  trivial  punishment  prescribed  for  the  misdemeanor. 

"*  And  the  reason  why  a  conviction  could  not  have  been  had  upon  the  former  trial  is,  that 
the  misdemeanor  Involved  In  the  assault  and  battery  was  merged  In  the  felony. 

**  There  was  no  crime  of  assault  and  battery  as  an  independent  offense.  The  felony  wit 
the  crime  and  the  only  crime  of  which  the  appellee  was  guilty.  Therefore  the  evUsaoe 
necessary  to  sustain  the  indictment  could  not  have  Justified  a  conviction  of  the  simpls 
assault  and  battery.  Hence  the  appellee  was  not,  by  the  former  prosecution,  pnt  la 
Jeopardy  for  the  crime  chaiiged  in  the  indictment. 

**  Tlie  doctrine  of  merger  in  such  case,  though  it  has  been  in  some  instances  called  ia 
question,  is  too  thoroughly  established  in  our  system  of  criminal  Jurisprudence  to  be  alno- 
gated  without  legislative  sanction.  Nor  Is  it  perhaps  desirable  that  it  should  be  ;  for  if  oae 
guilty  of  a  felony  may  be  convicted  of  the  misdemeanor  involved  In  the  felony,  and  tber^ 
escape  the  punishment  due  to  the  felony,  by  setting  up  the  former  conviction,  the  porpote 
of  the  law  in  prescribing  a  greater  punishment  for  felonies  than  misdemeanors  viU  be 
thwarted.  The  good  of  society  requires,  rather,  that  if  charged  with  the  miademeanor, 
he  should  be  acquitted  thereof,  and  put  upon  hia  trial  for  the  felony* 

**In  reference  to  the  merger  we  quote  the  following  passage  from  the  opinion  of  Uiis 
court,  delivered  by  Stvakt,  J.,  in  the  case  of  WriQht  v.  StaU^  6  Ind.  687  :  *  Aasanltaad 
battery,  which  is  simply  a  miademeanor,  is  not  included  in  any  of  the  degrees  of  homtcfcia 
The  misdemeanor  is  merged  In  the  felony.  The  assault  and  battery  which  results  ia  death 
must  belong  either  to  felonious  homicide  embraced  in  murder  or  manalaui^ter ;  or  to  JoCi- 
flable  or  excusable  homicide,  as  the  execution  of  a  felon  by  due  course  of  laW;  or  in  a 
proper  measure  of  self-defense.  In  either  event,  the  simple  assault  and  battery  no  looger 
remains  as  such  to  be  punished.    It  is  either  merged,  Justified  or  excused.* 

**The  merger  of  the  misdemeanor  In  the  felony  Is  as  complete  in  the  caae  of  an  aaanlt 
and  battery  with  intent  to  commit  murder,  as  where  the  murder  is  committea. 

**  We  quote  the  following  paragraph  from  %  Russell  on  Crimes,  p.  lOiM.  9ih  ed.«  as  iliut- 
trative  of  the  foregoing  viewa : 

**  *  Thus  where  the  defendant  was  Indicted  for  a  misdemeanor.  In  burning  a  noose  m  hli 
own  occupation,  such  house  being  alleged  to  be  contiguous  and  adjoining  to  oertasn  dwsi 
ing-houaes  of  divers  liege  subjects,  etc. ;  and  the  facts  of  the  case,  as  opened  by  tw*  eaoa- 
mH  for  the  prosecution,  appeared  to  be  that  the  defendant  set  fire  to  his  own  nouse,  ia  ol- 
der to  defraud  an  Insurance  oflSce,  and  that  in  consequence  several  nausea  of  othw  pei^ 
sons,  adjoining  to  his  own,  were  burnt  down,  Buujbr,  J.,  said  thac  If  ckCber  pDrsoas' 
houses  were  in  fact  burnt,  although  the  defendant  might  only  have  act  fire  lo  htu  •vwb,  fit 
nnder  these  circumstances  the  prisoner  was  guilty,  if  at  all ,  of  /elony  {I'tttt  nmaeeteaBor 
being  merged)  and  could  not  be  convictea  in  this  indictment ;  and  diero<ore  be  atiecied 
an  aoquittal.* 

**  The  case  before  us  cannot  be  distinguished  in  principle  from  that  of  lYop#f  v  Ssaa* 
den,  4  Parker,  196,  above  cited.  There  the  defendant  was  indicusd  for  a  rape,  and  ha 
pleaded  that  he  had  been  convicted  before  a  Justice  of  the  peaoe  of  an  sssanit  nm  aattery 
upon  the  proaecuMx,  and  fined  twenty  dollars,  and  senienoed  to  iroprisonnMat  lot  tjvti 
days  in  the  county  Jail,  In  case  the  flqe  was  not  paid,  and  that  ne  had  paii  the  llBe:  thtf 
the  assault  and  batteiy  of  which  he  had  been  so  ooovieted  was  the  sarn«»  asmnitn^r.  btai- 
iQg  and  carnally  knowing  the  prosecutrix  charged  In  the  mdlrtment.  and  ivas  one  aaatfea 
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aame  aasanlt  and  battery,  etc.  This  plea  was  held  bad.  The  court  said,  among  other 
things,  as  follows :  *  There  Is  another  reason  why  the  plea  must  be  held  Toid.  The  plea  of 
iuUitfoiM  eoHViet  admits  the  offense  charged  in  the  indictment,  and  as  these  pleas  adiplt 
the  Clime  of  rape  against  the  defendant,  he  could  not  be  convicted  of  assault  and  battery, 
for  the  misdemeanor  was  merged  in  the  {felony.*  A  number  of  authorities  are  cited  upon 
the  point. 

"la  I  Whart.  Grim.  Law,  at  section  566  above  cited,  the  author  says:  '  Even  where  the 
first  trial  is  for  a  misdemeanor,  and  the  second  for  a  felony,  the  test  holds  good  that  the 
pies  is  sufficient  if  the  evidence  requisite  to  support  the  second  indictment  must  neoessa- 
rflj  have  supported  a  conviction  on  the  first.  Where  the  doctrine  of  merger  obtains,  the 
erldeaoe  of  the  consummated  felony  would  have  secured  an  acquittal  on  the  first  indict- 
ment, and  such  acquittal  would  have  been  no  bar.  Thus,  it  has  l)een  said,  that  where  on 
an  indictment  for  an  assault  to  rob,  murder,  or  ravish,  the  felony  turned  out  to  Lave  been 
completed,  the  defendant's  acquittal,  which  the  court  would  have  been  bound  to  direct, 
vould  have  been  no  bar  to  an  indictment  for  the  felony.* 

'*In  Sruerfn  v.  People,  87  III.  414,  the  court,  without  entering  upon  any  lengthy  discus- 
sion of  the  question,  said:  *  If  an  indictable  offense  has  really  been  committed,  we  appre- 
hend this  conviction  for  a  simple  assault  and  battery  cannot  be  pleaded  in  bar  of  a  prose- 
eution  for  such  offense.' 

**  Assuming,  as  we  must,  for  the  purposes  of  the  question  involved,  that  the  appellee 
«BS  Koilty  of  assault  and  battery  with  the  intent  charged  in  the  indictment,  he  was  not 
guilty  of  the  simple  assault  and  battery  to  which  he  pleaded  guilty,  as  that  offense  was 
merged  In  the  felony;  and  it  was  his  own  fault  that  he  was  convicted  thereon.  By  a 
proper  defense  he  could  have  successfully  resisted  that  prosecution ;  and  as  by  that  prose- 
cation  he  wss  not  put  in  Jeopardy  regarding  the  felony,  that  conviction  is  no  bar  to  the 
piwecution  for  the  felony.  And  as  we  have  already  seen,  upon  the  trial  of  the  cause  upon 
the  indictment,  the  appellee  can  give  in  evidence  the  former  conviction;  and  in  case  the 
oooit  or  jury  trying  the  cause  should  find  him  not  guilty  of  the  intent  charged,  thus  leav* 
tog  the  assault  and  battery  a  simple  one,  uncoupled  with  the  felonious  intent,  the  former 
conviction  will  be  a  bar  to  the  prosecution  for  the  simple  assault  and  battery."  . 

BnuHJt,  J.,  dissenting.  *'  Upon  a  careful  consideration  of  the  question,  I  find  It  impossi- 
ble to  concur  in  the  opinion  of  the  majority  of  the  court  in  this  case,  without  sacrificing 
vhat  seems  to  me  to  be  a  Judiclid  duty.  The  unqualified  doctrine,  that  a  conviction  or  an 
acquittal  of  a  simple  assault  and  battery  before  a  court  of  competent  Jurisdiction  to  try 
the  same  is  not  a  bar  to  a  subsequent  prosecution  for  the  same  assault  and  battery  with 
intent  to  commit  a  felony,  which  I  understand  to  be  the  basis  of  the  majority  opinion,  is  so 
repugnant  to  my  Judgment  that  I  am  constrained  to  enter  my  dissenting  opinion. 

"The  answer  pleaded  in  this  case  shows  a  conviction  of  the  assault  and  battery  in  a 
court  of  competent  Jurisdiction  to  try  the  same ;  and  the  answer  avers  that  it  is  the  same 
ssRsnlt  and  battery  now  charged  against  the  appellee  in  the  pending  indictment,  with  in- 
tent to  commit  the  murder  charged.  The  conviction  before  the  Justice  of  the  peace,  being 
before  a  court  of  ccmipetent  Jurisdiction  to  try  the  case.  Is  as  effective  as  if  it  had  been  tried 
in  the  Circuit  Court  upon  indictment,  and  a  conviction  had  thereon.  According  to  the 
opinion  of  a  majority  of  the  court,  as  I  understand  it,  it  would  necessarily  follow,  then, 
that  if  the  appellee  had  been  indicted  and  convicted  in  the  Circuit  Court  for  the  simple 
sssanlt  and  battery,  as  stated  in  the  ahswer  he  has  filed,  and  afterward  was  indicted  as  he 
now  stands  charged ,  the  former  conviction  oould  not  be  pleaded  to  the  present  indictment. 
While  it  is  very  clear  from  our  own  decisions,  that  if  the  appellee  had  been  indicted  in  the 
Circuit  Court  for  the  assault  and  battery  in  one  count,  and  for  assault  and  battery  with 
intent  to  commit  the  murder  in  another  count  of  the  same  indictment,  or  if  he  had  been 
indicted  for  the  assault  and  battery  with  intent  to  commit  the  murder  in  one  count,  a  con- 
viction in  either  case  of  the  simple  assault  and  battery  would  be  a  bar  to  the  higher  degree 
of  the  crime.  WHntorpflin  v.  StcUe^  7  Blackf .  186 ;  Clem  v.  State,  42  Ind.  420 ;  a.  c  ,  13 
Am.  Bep.  309;  Fritz  v.  State,  40  Ind.  18;  Slate  v.  Oeoroe,  63  id.  484. 

**  But  the  opinion  is  based  upon  the  doctrine  of  merger;  that  the  assault  and  batteiy  is 
uw-ied  in  the  assault  and  battery  with  the  Intent  to  commit  the  murder.  If  this  doctrine 
be  tme,  that  the  lower  crime  is  merged  in  the  higher  crime,  which  includes  it,  then  eveiy 
M3ault  And  battery  is  mexged  in  the  assault  and  battery  with  intent  to  commit  a  felony. 
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and  every  assault  and  battery  with  intent  to  commit  a  felony  is  menved  in  the  feloiif  wfaes 
the  felony  la  committed. 

/*  According  to  this  rule  It  would  be  impossible  to  convict  o(  any  of  the  lower  degieet  oC 
the  offense  unless  they  stood  alone,  uncoupled  with  the  higher  degree  of  the  offeua. 

**  According  to  the  doctrine  of  meiger,  but  for  these  sections,  no  conviction  cooU  be  had 
In  such  cases  except  for  the  highest  degree  of  crime  charged  in  the  indictment,  and  acooid* 
ing  to  our  dedaions  a  conviction  or  acquittal  of  the  lower  degree  of  the  crime  in  aochcaiHi 
is  a  bar  to  subsequent  indictment  for  the  higher  degree. 

**  It  cannot  be  said  that  because  the  justice  of  the  peace  before  whom  the  oonvIotioD  d 
assault  and  battery  was  had,  as  set  forth  In  the  answer  we  are  considering,  had  no  Iniis- 
diction  of  an  assault  and  battery  with  intent  to  murder,  therefore  the  answer  is  InaofBdait 
The  charge  before  the  justice  was  simply  for  an  assault  and  battery,  over  whldi  be  had 
jurisdiction,  and  which  he  was  competent  to  try,  and  whose  judgment  is  as  effective  tftf 
It  had  been  had  in  the  Circuit  Court  upon  indictment,  and  I  think  just  as  effeoCivB  aa  If  in 
the  Circuit  Court  it  had  been  coupled  in  the  same  indictmoit  with  the  intent  to  conunit  tfaa 
murder,  and  a  conviction  had.  I  agree  that  if  before  the  justice  the  charge  had  been  for 
an  assault  and  battery  with  the  intent  to  commit  the  murder,  and  he  had  convicted  bin  oC 
the  assault  and  battery  merely,  the  conviction  would  have  been  a  nullity. 

"  We  have  seen  by  the  authorities  that  if  the  conviction  of  the  assault  and  batteiy  hid 
been  adjudged  in  the  Circuit  Court,  upon  an  indictment  charging  the  assault  and  battery 
with  intent  to  murder,  it  would  have  been  a  bar  to  a  subaequent  indictment  for  the  aasaalt 
and  battery  with  the  intent  to  murder;  and  I  cannot  understand  why  a  conviction  for  aa 
assault  and  battery,  founded  upon  a  charge  of  assault  and  battery  with  intent  to  euminit 
mnrder,  can  be  made  any  more  effective  than  a  conviction  for  the  same  aaaaalt  and  batteiy 
founded  upon  a  charge  of  aaaault  and  battery  alone;  and  when  it  must  be  held  that  tha 
conviction  before  a  justice  has  the  same  effect  as  a  conviction  in  the  Circuit  &NUi,tbe 
conclusion  seems  to  me  Irresistible  that  the  answer  under  consideration  la  sofllcient  Aad 
to  my  understanding  the  opinion  of  a  majority  of  the  court  is  inconsistent  with  Itself,  for 
it  lays  down  the  rule  that  *  The  usual  test  by  which  to  determine  whether  the  former  con- 
viction or  acquittal  waa  for  the  same  offense  as  that  charged  in  the  second  proseeotloB, 
and  therefore  whether  the  former  is  a  bar  to  the  latter,  is  to  inquire  whether  the  evideace 
necessary  to  sustain  the  latter  would  have  Justified  a  conviction  in  the  fonner  case;'  aad 
authorities  are  cited  in  support  of  the  rule.  With  this  rule  I  concur ;  T  believe  it  to  be  the 
law  ;  but  how  it  can  be  said  that  the  evidence  necessary  to  convict  upon  the  charge  io  the 
indictment  before  us,  which  is  for  on  assault  and  battery  with  intent  to  conunit  mnrder, 
would  not  *  justify  a  conviction  in  the  former  case  *  set  up  in  the  answer,  which  is  simplT 
for  the  same  assault  and  battery,  is  what  I  cannot  perceive.  Surely,  evidence  which  pratee 
an  assault  and  battery  with  intent  to  commit  mtuder  proves  the  asBault  and  battery.  Tha 
intent  which  makes  the  crime  a  felony,  whatever  may  be  its  moral  turpitude,  la  legailf 
harmless  when  uncoupled  with  the  assault  and  battery.  Alone,  the  intent  is  ImpalpaMa 
and  unpunishable .  And  how  the  appellee  oould  be  tried  on  the  preaent  indictment  withaiifi 
putting  him  in  jeopardy  twice  for  the  aaaault  and  battery  set  up  in  the  answer,  is  also  what 
I  cannot  understand.  My  learned  brother  who  delivered  the  opinion  of  a  majorf^  of  the 
court,  after  laying  down  the  well-eettled  rule  as  above,  reaaoned,  aa  it  seems  to  me,  direcUjr 
against  it,  as  if  it  were  necessary  that  the  evidence  which  would  convict  in  the  fonner 
case,  should  necessarily  convict  in  the  latter  case.    This  is  reversing  the  rule.    HesajK 

*  The  question  arises,  then,  whether  if  upon  the  trial  of  the  cause  before  the  justice  it  bad 
appeared  that  the  assault  and  battery  had  been  perpetrated  with  the  intent  to  commit  the 
murder*  (a  fact  necessary  to  be  established  in  order  to  support  the  preaent  Indktmmt^ 

*  the  appellee  could  have  been  legally  convicted  of  the  assault  and  battery,  it  Is  quite  dear, 
under  the  authorities,  that  he  could  not ;  neither,  on  general  pHnci{rfes  of  law,  oo^  be 
to  have  been ;  for  if  rightfully  convicted,  the  conviction  would  bar  a  subsequent 
tion  for  the  felony.*  Here  the  learned  judge  saya,  that  if  the  appellee  waa  rightfully  ( 
victed  before  the  justice  of  the  peace,  'the  conviction  would  bar  a  subaequent  prmaciitina 
for  the  felony .  *  How  can  this  court  say,  when  the  question  comes  np  oollataraQy,  thai  tha 
conviction  before  the  justice  was  not  rightfully  had? 

"  The  aame  judge,  in  the  caso  of  State  v.  Georffc^  53  Ind.  494,  held  that  a  oouTlctiaa  of  aa 
assault  and  battery  before  a  justice  of  the  peace,  though  upon  a  bad  affldavltk  Is  a  good 
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bar  to  a  Bubseqoent  proeecuUon  for  the  same  offense.  Every  preeumption  is  In  favor  of 
the  leooni.  We  cannot  presume  that  there  was  any  evidence  before  the  justice  showing 
that  the  assault  and  battery  was  committed  with  the  intent  to  commit  the  latirder  as 
chaifed  in  the  indictment.  Indeed,  in  the  preaent  case,  such  a  presumption  is  forbidden 
by  the  bwsa  of  Uie  record,  for  it  shows  that  the  proaecutlon  was  simply  for  an  assault  and 
bsttecy,  and  that  the  plea  to  it  was  *  guilty.*  Upon  this  plea  no  evidence  was  necessary  t^ 
imppoit  the  conviction,  and  wo  cannot  presume  that  any  was  given,  thus  showing  that  tht 
Slate  elected  to  prosecute  the  appellee  for  the  assault  and  battery  merely,  and  to  accept 
Us  plea  of  *  guilty.*  The  State  is  therefore  bound  by  the  record.  She  cannot  proeecnte 
the  aypellee  again  for  an  offense  which  puts  him  in  jeopardy  again  for  the  same  offense 
qinn  whiefa  be  has  been  convicted.  The  justice  had  jurisdiction  over  the  subject- 
matter,  and  over  the  person  of  the  defendant,  and  we  cannot  say  that  the  conviction  was 
not  li^litfttlly  adjudged ;  and,  being  rightful,  it  is  a  bar  to  tho  indictment  for  the  same 
offense.  There  is  nothing  in  the  record  showing  that  tho  conviction  had  any  thing  to  do 
with  an  assault  and  battery  with  the  intent  to  murder,  and  a  subsequent  indictment  cannot 
rhaoge  the  effect  of  the  record.  The  former  conviction  cannot  be  affected  by  the  subse- 
quent indictment,  but  the  subsequent  indictment  can  be  answered  by  Ihe  former  oonvic 
tioa.  It  is  impossible  to  convict  upon  the  indictment  without  convicting  twice  for  the 
sssanlt  and  battery. 

**  It  was  a  maxim  in  the  common  law  of  England,  that  no  man  was  to  be  put  in  jeopardy 
more  than  once  for  theaame  offenae,  und«r  which  it  was  held  that  a  conviction  of  man- 
skngiiter  was  a  bar  to  an  Indictment  fo^  murder.    4  BL  Com.  386. 

**  Wharton,  in  his  treatise  on  criminal  law,  in  section  fi05,  In  discussing  this  principle, 
states,  *  that  In  cases  of  felony,  whore  one  of  the  offenses  is  a  necessary  ingredient  or  ao- 
compaaiment  of  the  other,  and  where  the  State  has  selected  and  prosecuted  the  former  to 
conviction,  there  can  be  no  further  prosecution  on  the  other,*  and  after  citing  authorities  in 
its  sapport,  lays  down  the  rule,  that  *  Where  the  evidenoe  necessary  to  support  the  second 
indictment  would  have  been  sufficient  to  procure  a  legal  conviction  upon  the  first,  the  plea 
is  genersUy  good,  biit  not  otherwise  ;  ^  and  in  section  566  he  states  tho  rule  to  bo  the  samo 
when  the  offensea  are  of  different  grades,— that  *  Even  where  the  first  trial  is  for  a  mis- 
demeanor, and  the  second  for  a  felony,  the  test  holds  good  that  the  plea  is  sufficient  if  the 
widence  requisite  to  support  the  second  indictment  must  necessarily  have  supported  a 
conviction  on  the  first.  *  The  question  before  us  now  is  not  whether  several  offenses  may 
not  arise  out  of  the  same  state  of  facts,  and  each  be  punished,  but  the  question  is  whether 
the  subsequent  prosecution  necessarily  includes  the  former ;  if  it  does,  then  a  conviction 
on  the  former  is  a  good  bar  to  the  latter. 

*"  Upon  the  question  whether  the  conviction  of  a  lesser  offense  will  bar  the  greater 
offense.  In  which  the  lesser  Is  induded,  we  find  the  following  rule  stated  in  1  Bishop  Crim. 
Law,  1 1,GS7  :  *  But  where  the  conviction  or  acqtdttal  is  upon  an  indictment  covering  no  more 
than  one  of  the  smaller  crimes,  included,  as  before  mentioned,  within  a  larger,  the  ques* 
tioB  arises,  whether  this  wHl  bar  an  indictment  embracing  one  of  the  larger.  If  it  will  not 
bar,  then  the  prosecutor  may  begin  with  the  smallest,  where  there  are  several  crimes  in*> 
doded  within  one  another,  and  obtain  successive  convictions,  ending  with  the  largest ; 
whUe  If  he  had  begun  with  the  largest,  he  must  there  stop,—  a  conclusion  repugnant  to 
good  sense.  Besides,  as  the  laiger  includes  the  smaller,  it  is  Impossible  a  defendant  should 
beeonvlctod  of  the  larger  without  being  convicted  also  of  the  smaller ;  and  thus,  if  he 
lisilwwialnisilj  found  guilty  of  the  smaller,  he  is,  when  on  trial  for  the  larger,'in  jeopardy 
a  second  time  for  the  same,  namely,  the  smaller,  offense.  Some  apparent  authority,  there* 
fore,  ^-e****  and  American,  that  a  jeopardy  for  the  less  is  no  bar  to  an  indictment  for  the 
greater,  amst  be  regarded  as  unsound  in  principle ;  while  the  doctrine  which  holds  it  to 
bea  bar  rests  firmly  on  adjudication  also.* 

**  In  the  case  of  King  v.  Vanderenmb^  2  X^each  C.  C.  706.  cited  in  1  Leading  Criminal  Oases, 
SM,  the  eourt  lays  down  the  true  principle,  and  its  application,  as  follows :  *  These  cases 
***^Mhitr  the  principle,  that  unless  the  first  Indictment  were  such  as  the  prlsonera  mi^t 
have  beeo  ooovlcted  upon  It,  by  proof  of  the  facts  contained  in  the  second  indictment,  an 
aequitUJ  on  the  first  indictment  can  be  no  bar  to  the  second.  A  former  acquittal  is  no  bar 
toaBohaeqoenit  prosecution,  imkss  the  accused  could  have  been  convicted  upon  the  first 
indlelBMOt,  upon  proof  of  the  facts  averred  In  the  second.    Now  to  apply  the  principle  of 
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these  cases  to  the  present  case:  The  first  iodictment  was  for  burglariously  hreaUag  sod 
entering  the  house  of  the  Misses  NeviUes,  and  stealing  the  goods  mentioned :  bat  ii 
t^ppoanxl  that  the  prisoners  broke  and  entered  the  house  with  intent  to  steal,  for  in  isct 
no  larceny  was  committed,  and  therefore  they  could  not  be  oon-vtcted  on  that  indictacBi; 
but  they  have  not  been  tried  for  burglariously  breaking  and  entering  the  Misses  Neville^ 
house  with  intent  to  steal,  which  is  the  charge  in  the  prasent  tndlrtment,  and  Uieiiluts 
their  lives  have  never  been  in  jeopardy  for  this  offense.  For  this  reason  the  judges  are  all 
of  opinion  that  the  plea  is  bod . ' 

**  It  is  plain  in  this  case  that  the  tacts  charged  in  the  second  indictment  could  notlHM 
convicted  the  accused  on  the  first  indictment,  because  proof  of  the  Intent  to  commit  the 
larceny  waa  not  proof  of  the  laroeney  itself;  and  it  is  also  plain  that  if  the  accused  bed 
been  first  convicted  on  the  indictment  for  burglary  with  the  intent  to  commit  the  laroeoji 
and  afterward  hod  been  indicted  for  the  burglary  with  the  commission  of  the  laroen}*,  U» 
conviction  on  the  first  Indictment  would  have  been  a  bar  to  the  second,  because  laroesf 
cannot  be  committed  without  the  intent  to  commit  it;  the  proof,  therefore,  whidi  weald 
have  convicted  under  the  second  indictment  would  necessarily  have  convicted  under  the 
first.  So,  in  the  case  before  us,  the  proof  which  would  convict  under  the  iodictnieiit  fcr 
an  assault  and  battery  with  intent  to  murder  would  necessarily  convict  of  the  aseanlt  sod 
battery  set  up  in  the  answer;  the  answer  is  therefore  under  the  principle  well  settled, 
suflicient  to  bar  the  indictment.  In  the  case  of  State  v.  Shepard^  7  Conn.  64,  it  was  directly 
held  that  a  conviction  on  an  indictment  for  an  assault  with  intent  to  commit  a  rmpB  wee  a 
bar  to  an  indictment  for  committing  the  rape,  the  court  saying  that:  *If  the  conviccioa 
there  cannot  be  pleaded  In  bar  of  an  indictment  for  a  rape,  then  he  may  be  tried  agsin; 
and  as  he  has  already  suffered,  and  is  still  enduring  a  punishment  for  the  leas  crime,  sad 
may  be  condemned  and  suffer  for  the  greater,  be  may  be  twice  punished  for  the  eaine 
fact  —  a  doctrine  repugnant  to  well-established  principles  of  law.' 

*'In  the  case  of  StcUe  v.  ChajgHn,  2  Swan,  4iMl,  It  was  held  that  a  party  haTlng  been  cos 
vlcted  of  an  assault  cannot  afterward  be  punished  for  a  battery  conmiitted  at  the  esne 
time.  The  opinion  of  the  court  is  brief  and  in  these  words:  'The  battery  Indndes  the 
assault,  and  for  the  assault  the  defendant  has  received  the  legal  punishment.  He  caasot 
now  be  punished  for  the  battery,  because  it  cannot  be  separated  from  the  awaiilt.  The 
one  is  a  necessary  part  of  the  other,  and  if  he  be  now  punished  for  the  batteiy  he  vfll 
thereby  be  twice  punished  for  the  assault,  that  is,  be  twice  punished  for  the  same  offense, 
which  of  course  cannot  be  done.' 

''  In  the  case  of  Hickey  v.  State^  23  Ind.  21,  it  was  held  by  this  court  that  a  prosecutka 
for  larceny  would  bar  a  prosecuticm  for  robbery  In  taking  the  same  goods,  becsoss  the 
robbery  included  the  larceny.  In  the  case  of  HamiUon  v.  State,  98  Ind.  980;  g.  c  10  Am. 
Bep.  22,  it  was  held  that  a  prosecution  for  an  assault  and  batteiy  with  the  intent  to  eon* 
mit  a  robbery  would  bar  a  prosecution  for  the  robbery  itself.  The  case  of  Jackmm  v.  Stalc» 
34  Ind.  827,  was  as  follows:  *The  indictment  charged  the  defendant  with  stealfaig  too 
horses.  It  appears  in  evidence  that  he  stole  with  the  horses  saddles  and  bridles.  It  «ae 
claimed  that  there  was  a  fatal  Tariance.  This  was  a  mistake.  The  proof  established  the 
stealing  of  the  articles  charged  in  the  indictment  This  sustained  the  prosecution.  Hm 
omission  to  include  in  the  indictment  other  articles  stolen  at  the  same  time  and  tonn- 
ing  a  part  of  a  single  offense,  was  for  the  defendant's  benefit,  if  it  had  any  beaiisg 
upon  the  case.  It  made  the  offense  charged  appear  much  less  aggraTated  than  It  really 
was.  while  the  conviction  or  acquittal  on  the  indictment  as  drawn,  would  bar  aDOther 
prosecution  for  the  same  larceny.  The  State  cannot  split  up  one  crime  and  iMTosecute  It  Is 
parts  A  prosecution  for  any  part  of  a  single  crime  bars  any  further  prosecution  baeed 
upon  the  whole  or  a  part  of  the  same  crime.' 

'*We  think  itis  impossible  to  distinguish  these  cases,  in  principle,  from  the  case  weare  aoir 
considering;  and  the  following  authorities,  as  it  seems  to  me,  fuUy  support  the  wliole  scope 
of  this  dissenting  opinion:  Bruce  v .  .State,  0  Ind.  806;  Trittipor,  State,  18  id. 800 ;  WUUi^tr 
▼.  State,  id.  640;  Oem  v.  State,  42  id.  420;  s.  c,  13 Am.  Bep.  800;  Bfinkman T.State, 68Ind.7B; 
WiUcin»mv.  State^  60  id.  416;  King  v.  Emdcn,  9  East,  437;  OommonweaUkr,  Sgtcfre.  IXelc. 
2B8;  CommonweaUh,  ▼.  Kinneu,  2  Va.  Cas.  189;  Slate  v.  Lfiris,  8  Hawks,  96;  11  Am.  Dec.  741; 
Prict  V.  State,  19  Ohio,  423;  State -v.  Birmingham,  Busbee,  120;  State  ▼.  Keogh^  ISLa.  AHb 
243;  State T.  Cooper,  1  Qreen (N.  J.) 861;  12o6ertsT.  State,  U  Ga.  8; Peoplf  t.  Van Ceaf*% 
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I  Pkrker,  86;  8laU  v.  2btofi«eiid,  2  Harrinff.  MS ;  SUsU  v.  Beiiliam,  7  Conn.  414 ;  Common^ 
wnttk  V.  VunnUtgham,  13  Mass.  245;  Commouioeo/m  ▼.  2^n»iey,  9i  id.  SO;  HtM.  ▼.  Seate,  88 
Gs.  I8i  ;State  Y.  JS^i,  W  Md.  M8;  WOfon  v.  SCote,  24  Conn.  57;  Hit«  v.  StaU,  9  Yeiv.867; 
Atrtem  t.  Aopie.  4  ^cam.  ITS;  8<afe  v.  Elders  65  Ind.  2:fi ;  s.  o.,  38  Am.  Rep  60. 

"If  the  rale  laid  down  by  the  roajoritjr  of  the  court  in  this  case,  as  the  law  of  the  land* 
mutt  prevail,  I  do  not  see  why  any  person  chanced  may  not  be  convicted,  upon  separate 
ladictmsntB,  if  the  evidence  warrants  it,  first  for  an  assault  and  battery,  second,  for  an 
aasnltand  battery  with  intent  to  conmiit  a  felony,  and  third,  for  the  felony,  when,  in 
fMt,  fSbB  flffeneea  are  but  the  component  parts  of  one  offense,  namely,  the  felony,  and  thufc 
bepnlshed  three  times  for  the  same  offense.  I  do  not  think  the  State  can  apportion  one 
ertswlato  several  offenses  of  different  grmAet^  and  punish  the  offender  for  each  portion  by 
plwoHiissl.  The  State  mist  ehoose  bar  ground,  and  when  once  chosen,  and  the  offense 
pfosecnted  to  final  judgment,  she  camiot  be  allowed  to  change  her  ground,  and  turn  the 
now  state  of  facts  into  another  grade  of  the  same  offense,  the  proof  of  which  would  sua- 
tsin  the  former  charge  also.  Such  a  doctrine'  would  tend  to  a  Draconian  severity,  unwaiw 
nnted  1^  the  spirit  of  American  institutions,  andaal  think,  in  violation  of  the  Constitu- 
Uoo  of  the  State  of  Indiana.  ** 

b  Simeo  ▼.  Slate,  9  Tez.  Ct.  App.  838,  the  court  said:  "  But  it  Is  said  that  the  verdict  of 
ruUtj  of  embesxiement  on  the  first  trial  was  ah  acquittal  of  the  charge  of  theft,  and  that 
^H?  indictment  being  for  theft,  and  being  good,  and  the  transaction  upon  which  the  two 
Indictments  are  based  being  Identically  the  same,  the  plea  of  former  acquittal  is  a  good 
plea  in  bar  of  the  prosecution  for  embesslement,  and  should  have  prevailed  and  defendant 
beendlschaiged.  Our  statute  in  prescribing  the  only  special  pleas  which  can  be  heard 
for  the  defendant,  names  former  conviction  and  fonner  acquittal,  and  provides  that  the 
rhsrscter  of  the  latter  plea  shall  be,  *  that  he  has  been  before  acquitted  by  a  Jurj-  of  the 
aoeoaatlon  against  him,  in  a  court  of  competent  Jurisdiction,  whether  the  acquittal  was 
regular  or  irregular.*  Code  Cr.  Proc.,  art.  525.  But  it  must  be  *■  for  the  same  offense.* 
U.  art  St  He  must  have  been  acquitted  of  the  accusation  against  him,  not  of  another  or 
entirely  different  accusation  growing  out  of  the  same  transaction.  *  In  autrt^oU  acquit  it 
Ib  necessary  that  the  prisoner  could  have  been  convicted  in  the  first  indictment  of  the 
offense  chaiged  in  the  second.  •  •  •  The  rule  seems  to  be  well  settled  that  a  former 
trial  (on  a  plea  of  former  acquittal)  is  not  a  bar  imless  the  first  Indictment  was  such  that 
the  prisoner  might  have  been  convicted  upon  proof  of  the  facts  set  forth  in  the  second  in- 
dictment.* Jrriu  V.  State,  7  Tex.  Ct .  App.  78 ;  Hozier  v.  State,  6  Id.  542 ;  Swancoat  v.  Stats 
4 id.  105;  DomUiich's  case,  40  AU.  680;  Fitater'H  case,  39  id.  220 ;  Harrimn'a  case.  86  id.  248. 

**  Now  let  us  apply  the  rule.  As  we  have  seen,  in  the  fonner  case  the  Indictment  was 
for  theft:  the  conviction,  for  embezzlement.  The  case  was  reversed.  Why?  Solely  be- 
eaoseat  the  time  the  offense  was  committed  —  / .  e.,  before  the  Revised  Statutes  went  into 
sffect  —  a'convictlon  for  embesslement  could  not  be  had  on  an  Indictment  for  theft.  Simeo 
V.  State,  8  Tex.  Ct.  App.  406.  Does  the  fact  that  the  party  is  now  charged  with  embezzle- 
meat,  and  not  theft,  alter  the  rule?  We  cannot  imagine  how  it  can  be  so.  It  applies  with 
ss  much  force  one  way  as  the  other,  and  vice  vena.  The  decision  in  the  former  appeal 
settles  the  plea  of  former  acquittal  In  this  case. 

**  There  Is  a  martced  difference  in  modem  practice  between  the  rules  which  govern  the 
two  pleas  of  autrefois  acquit  and  autrefois  convict,  notwithstanding  the  lomiense  amount 
€t dictum  and  loose  expressions  to  the  contrary  found  in  the  books.  Autrefois  acquit  is 
only  available  in  catiefl  where  the  transaction  is  the  same  and  the  two  indictments  are  sus- 
eepcible  of,  and  roust  be  sustaiued  by,  the  same  proof  These  two  elements  must  com- 
Mne,  and  are  both  sine  qua  ntm  to  the  sufliciency  of  the  plea.  Autrefois  convict  only  re- 
quires that  the  tranfiaction,  or  the  facts  constituting  it,  be  the  same.  To  Illustrate:  If  a 
part jr  be  indicted  separately  for  the  theft  of  three  horses,  the  property  of  A.,  B.,  and  C. 
taken  at  the  same  time  or  In  one  transaction,  and  he  be  tried  on  the  first  for  the  theft  of  A.*s 
jK>ne.  and  the  State  falls  from  misnomer,  or  the  defendant  by  proving  A. *s  consent  should 
b«  acquitted,  would  the  plea  of  that  acquittal  operate  a  bar  to  the  conviction  on  the  other 
trisls  because  the  transaction  was  one  and  the  same?  By  no  means.  WhyT  Simply  be* 
csass  the  proof  necessary  to  a  conviction  in  the  latter  cases  would  not  convict  in  tb» 
former.  Pickens  v.  StaU,  9Ttac Ct.  App  270;  1  Whart  Cr  Xaw  (6tli  ed.),  %  SST,  and  ai> 
thorittoadted.** 

Vol.  XXXV-44 


346 MAINE. 

Hinkley  and  Egeiy  Iron  Ck>mpany  ▼.  Black. 

HiKKLBT  AND  EOERT  IrOK  COMPANY  Y.  BlAOK. 

(70Me.473.> 

FtxtureM —  vendor  and  purehanr  —  ehoM  mortgage. 

Where  one  enters  into  poBsession  of  land,  under  a  contract  for  future  pawhiiw. 
paying  no  rent,  and  erects  subetantial  buildings  and  machineiy  for  tkie 
prosecution  of  his  business,  and  fails  to  fulfill  the  contract  and  acquire  tliB 
title,  the  erections  are  realty,  and  cannot  be  brought  within  a  chattel  umi- 
gage  of  them  by  the  vendea* 

rpBOVEB  to  recover  the  value  of  buildings,  engines,  machineiy» 
X     ctCy  as  personal  property.    The  opinion  states  the  casa 

Wilson  d  Woodward,  for  plaintiffs. 

C.  P.  Stetson  and  Z.  A.  Emert/y  for  defendant. 

Symonds,  J.  On  the  17th  day  of  November^  1B66,  the  defend- 
ant  gave  to  John  D,  Hopkins  and  James  H.  Hopkins  an  agreement 
to  convey  to  them  a  large  tract  of  land  in  Hancock  county  upon 
certain  specified  terms  and  upon  the  express  condition  that  the 
said  Hopkins  should  pay  him  on  or  before  maturity  four  notes  for 
$19y260  each,  payable  with  interest  annually  in  one,  two,  three  and 
four  years  from  that  date.  If  the  notes  and  interest,  or  anyone  of 
the  same,  were  not  paid  when  due,  then  the  obligation  was  to  be 
void,  time  being  expressly  regarded  as  of  the  essense  of  the  agreemeot. 
The  said  Hopkins  were  to  go  into  immediate  possession  of  the  land, 
to  use  and  occupy  it  as  their  own,  the  defendant  reserving  the 
right  to  take  possession  of  the  property,  and  of  whatever  might 
be  taken  from  the  same,  whenever  he  deemed  it  expedient  for  his 
own  security. 

The  said  Hopkins,  with  Edward  K.  Hopkins  and  Charles  D. 
McDonald,  forming  the  firm  of  J.  D.  Hopkins  &  Co.,  went  into 
possession  under  the  conti*act,  erected  large  and  substantial  build- 
ings,  with  engines  and  machinery,  for  the  purpose  of  manufactnr* 
ing  an  extract  from  bark,  to  be  used  in  tanning.     These  are  referred 


«  Comporo  Qlohe  Marble  MilU  Co,  v.  Quinn  (/V  K.  T.  S8),  88  Am.  Rep.  EM :  Cent. 
B,  Co,  ▼.  Fritz  (20  Kans.  430),  87  Am.  Bep.  ITS;  HtUcMn*  ▼.  Maatemn  (46'I!Ibx.  861),  26  Aa 
Rep.  886. 
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to  in  the  writ  as  the  Extract  Works.     There  were  also  mills,  dwell- 
ing-hocLse,  stable  and  appartenances. 

On  the  l4th  day  of  October,  1876,  the  said  firm  of  J.  D.  Hopkias 
&Co.  gave  to  the  plaintifFs  a  personal  mortipige  of  the  buildings 
80  erected,  and  of  the  machinery  and  other  propwty,  for  an  alleged 
coiirersion  of  which  by  the  defendant  the  plaintiflb  in  this  case 
claim  to  recover. 

The  payments  were  not  all  made  as  required  by  the  contract^  and 
for  a  certain  period  there  seems  to  hare  been  a  waiver  by  the  de- 
fendant of  the  requirements  in  regard  to  time  by  accepting  partial 
payments  at  later  dates.  The  last  payment  upon  the  notes  was 
made  in  June  or  July,  1877  in  the  sum  of  $2,700. 

In  December,  1877,  the  firm  of  J.  D.  Hopkins  &  Co.  failed,  and 
went  into  bankruptcy,  leaving  about  $30,000  of  the  amount  required 
to  entitle  the  obligees  (for  it  is  convenient  to  speak  of  this  paper  as 
a  bond  for  a  deed,  though  it  was  in  form  merely  a  contract  to  con- 
vey) to  a  conveyance  still  unpaid.  The  contract  for  conveyance 
was  thereupon  given  up  by  J.  D.  Hopkins  &  Go.  to  the  defendant, 
vho  claimed  title  and  possession  of  the  land  and  buildings. 

The  title  of  the  defendant  to  the  land  is  not  disputed.     Neither 
the  obligees  in  the  bond,  nor  the  firm  of  J.  D.  Hopkins  &  Co.,  had 
any  claim  to  the  township  except  what  this  paper  conferred.  There 
is  some  discrepancy  in  the  testimony  upon  the  question  whether 
the  plaintiffs  were  expressly  notified  at  the  date  of  their  mortgage, 
that  the  defendant  then  claimed  to  hold  the  buildings  as  a  part  of  the 
i^ty,  but  there  is  nothing  in  the  evidence  to  prove  that  the  plaint- 
iffs had  any  reason  to  suppose,  or  did  suppose,  that  the  mortgagors 
had  any  other  rights  than  those  which  grew  out  of  the  contract  for 
conveyance  and  possession  and  improvement  thereunder;    unless 
an  inference  to  the  contrary  is  to  be  drawn  from  the  terms  of  the 
mortgage  itself,  which  contained  the  usual  warranty  of  title,  and 
from  the  statement  of  the  president  of  the  plaintiff  company,  con- 
tradicting John  D.  Hopkins  on  this  point,  that  there  was  nothing 
said  about  any  defect  of  title  at  the  time  the  mortgage  was  given. 
Tho  plaintiffs  claim  the  buildings,  with  their  contents  of  engines, 
machinery  and  other  fixtures,  under  their  mortgage,  as  personal 
property. 

The  defendant  claims,  that  upon  failure  of  the  Hopkins  to  per- 
form the  express  condition  of  the  bond,  the  buildings  being  sub- 
stantially and  to  all  appearances  permanently  built,  together  with 
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whatever  appertained  to  them,  were  a  part  of  the  realty  and  the 
l)roperty  of  the  owner  of  the  land.  By  agreement  of  connsel  the 
,  court  is  to  pass  only  on  the  question  of  tiUe. 

An  examination  of  the  evidence,  and  of  the  description  of  the 
property,  satisfies  us  that  upon  this  issue  in  regard  to  the  title  the 
projierty  mentioned  in  the  mortgage  and  claimed  in  the  writ  maj 
properly  be  regarded  as  an  entirety ;  because  upon  the  proof  ^e 
find  no  conversion  by  the  defendant  of  any  property  which  would 
not  upon  familiar  principles  be  part  of  the  realty,  if  the  bnildingi 
themselves  were  real  estate.  The  engines,  pumps,  elevator,  far* 
naces,  condensers,  coolers,  machines  for  cutting  the  limbs  and 
grinding  the  bark,  saws  and  other  apparatus,  were  all  parts  of  the 
machinery  for  the  extract  works  and  for  the  mills,  connected  bj 
shafting  and  belts,  or  by  pipes,  suited  and  intended  for  the  process 
of  obtaining  the  extract  from  the  bark,  and  for  other  purpoees 
connected  with  the  mills  as  such,  and  in  the  main  bolted  or  secured 
iu  a  permanent  way  to  the  buildings  themselves.  Such  machinery 
was  a  part  of  the  mill  or  factory  and  real  or  personal  estate  accord* 
ing  to  the  character  in  this  respect  of  the  building  itself.  Synumds 
V.  Harris,  51  Me.  20.  Our  attention  in  the  argument  is  not  called 
to  any  thing,  nor  do  we  perceive  anything  in  the  description  given 
by*  the  witnesses,  of  which  on  this  evidence  a  conversion  by  the  de* 
fendant  can  be  predicated,  which  would  not  under  our  decisioni 
follow  the  fortunes  of  the  buildings  themselves,  in  respect  of  being 
real  or  personal  property. 

The  dwelling-houso  stood  on  cedar  posts,  but  in  regard  to  most 
of  the  other  buildings,  the  evidence  shows  that  excavations  were 
made  and  foundations  secured  on  which  the  buildings  were  ea^ 
ported  by  stone  piers  and  other  masonry. 

AY  as  this  property,  on  failure  of  the  Hopkins  to  make  the  pay- 
ments in  the  bond,  the  real  estate  of  the  defendant,  or  the  personal 
property  of  the  plaintiffs  under  their  mortgage  ? 

In  McRea  v*  Bank,  66  N.  Y.  490,  the  court,  following  and  ap> 
proving  an  earlier  decision,  states  the  criterion  of  an  irremovable 
fixture  to  be,  ''the  union  of  three  requisites,  first,  actual  annexa- 
tion to  the  realty,  or  something  appurtenant  thereto ;  second,  ap* 
plication  to  the  use  or  purpose  to  which  the  part  of  the  realty  widi 
which  it  is  connected  is  appropriated  ;  third,  the  intention  of  the 
party  making  the  annexation  to  make  a  permanent  accession  to  the 
freehold." 
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Bj  the  words  ''  actual  annexation/'  in  tho  first  of  the  i*equiBit;e8 
mentioned  we  do  not  imagine  that-  the  court  intended  physical  an* 
nexation ;  and  we  should  prefer  in  its  place  the  phrase  annexatite^ 
leal  or  constructive.  For^  the  suflSciencyof  constmotive  annexi^ 
tion  in  the  case  of  heavy  bodies,  or  of  articles,  like  keys  or  parts  of 
machinery,  specially  fitted  and  designed  for  particular  places,  is, 
we  think,  universally  conceded.  It  has  been  very  dearly  held  by 
this  court :  ''It  is  the  permanent  and  habitual  annexation,  and  not 
the  planner  of  fastening,  that  determines  when  personal  property 
becomes  a  part  of  the  realty.  ♦  ♦  ♦  ♦  A  thing 
may  be  as  permanently  affixed  to  the  land  by  gravitation  as  by 
clamps  or  cement."    Strickland  v.  Parker,  54  Me.  26G. 

Nor  do  we  perceive  that  the  words  ''  or  something  appurtenant 
thereto,''  in  this  first  requisite,  extend  the  meaning  of  ihe  words, 
"  the  realty,"  previously  used. 

Of  these  three  tests  by  which  to  determine  what  constitutes  an 
irremovable  fixture,  **  the  clear  tendency  of  modem  authority  seems 
to  be  to  give  pre-eminence  to  the  question  of  intention  to  make  the 
article  a  permanent  accession  to  the  freehold,  and  others  seem  to 
derive  their  chief  value  as  evidence  of  such  intention."  Ewell  on 
Fixtures,  22. 

And  another  authority,  after  stating  the  intent,  actual  or  pre* 
Bumed,  to  be  usually  the  most  important  circumstance  in  deter- 
mining the  fact,  adds:  "  But  there  are  some  cases  in  which,  though 
the  erection  is  made  by  one  not  the  owner  of  the  freehold,  an  in- 
tent to  retain  the  property  in  the  fixtures  as  chattels  could  not  be 
presumed,  and  others  in  which  the  policy  of  the  law  could  not  suf- 
fer effect  to  be  given  to  it,  if  it  actually  existed.  Thus,  if  one, 
though  not  the  owner,  is  in  possession  under  an  executory  contract 
of  purchase,  it  is  a  reasonable  presumption  that  he  expects  to  com- 
plete the  purchase,  and  that  whatever  he  attaches  to  the  realty  in 
lech  a  manner  that  if  it  were  so  attached  by  the  owner  of  the  free- 
hold it  would  become  a  part  of  it,  he  intends  shall  be  a  part  of  if 
Cooley  on  Torts,  429. 

**  Fixtures  attached  to  premises  by  one  in  possession  under  a  con- 
tract of  purchase,  where  he  fails  to  perform  on  his  part  and  thereby 
to  acquire  a  title,  become  a  part  of  the  realty,  like  fixtures  annexed 
by  a  rendor  or  mortKBgor,  and  may  not  be  removed  by  him.**  1 
Wash.  Beai  Prop.  6. 
'^  It  18  also  well  settled  that  the  right  to  remove  fixtnies  annexed 
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to  real  estate  by  one  ia  possession  thereof  under  a  contract  forib 
purchase  without  paying  rent  therefor,  is  to  be  determined  bj  the 
rule  prevailing  between  grantor  and  grantee,  mortgagor  and  mort- 
gagee, and  not  that  between  landlord  and  tenant  Fixtntei 
erected  under  such  circumstances  may,  as  against  the  vendor  of 
the  land,  neither  be  removed  by  the  vendee,  mortgaged  nor  sold 
by  him,  nor  seized  and  sold  on  fi.  fa.  against  him  as  his  persoDsI 
property.         ♦        *        ♦        ♦        ♦ 

'*  According  to  the  better  opinion,  also,  it  seems  that  the  role  is 
the  same  where  possession  is  taken,  and  the  annexations  made 
under  a  parol  agreement  for  the  purchase  of  the  land,  though 
there  is  some  conflict  of  authority  on  the  question/'  Ewell  on 
Kx.  273. 

In  one  of  the  later  notes  in  Kent  (*343)  precisely  the  same  mle 
is  given. 

These  citations  undoubtedly  state  the  result  of  the  authorities  on 
this  point  The  clear  weight  of  authority  is  in  their  support  That 
this  rule  holds  in  Massachusetts  is  conceded  in  argument  Eofi* 
man  v.  Foster,  8  Mete.  19,  26;  McLaughlin  v.  Jfashf  14  Allen,  138; 
Oahman  v.  Ins.  Co.,  98  Mass.  57,  and  cases  cite<l ;  Poor  v.  Oakman, 
104  Mass.  309,  318 ;  Madigan  v.  McCarthy,  108  Mass.  376;  s.  a, 
11  Am.  Rep,  371. 

The  rule  declared  in  these  cases  is  that  if  one  erects  a  permanent 
building,  like  a  dwelling-house,  on  the  land  of  another.  Tolnntarily 
and  without  any  contract,  express  or  implied,  with  the  laad-owner, 
that  the  building  shall  not  become  part  of  the  realty  but  shall  re- 
main personal  property,  it  becomes  a  part  of  the  realty  and  belongi 
to  the  owner  of  the  soil. 

In  Ritchnyer  v.  Morss,  3  Eeyes,  350,  it  was  held  ibdkL,  except  m 
cases  where  tlie  relation  of  landlord  and  tenant  eiists,  one  claim- 
ing the  building  as  personal  property  must  prov5«  that  it  was  erected 
upon  an  agreement  between  the  builder  and  the  OT^ner  of  th^  fee 
of  the  land  that  it  was  to  be  considered  srriitij  a  personal  chattel; 
which  is  in  cfTcct  the  Massachusetts  ink.  See,  fJs-:>,  Sr^ath  v.  Ben- 
son,  1  Hill,  176.  The  same  point  was  dxpressly  decided  in  Ogden^^ 
Stocky  34  III.  526,  and  the  court  savs,  ^^if  the  party  making  the 
improvement,  as  between  himself  and  the  owner  of  the  8oil«  has  do 
right  to  erect  the  same  as  property  separate  and  distinct  from  the 
freehold,  an  intention  so  to  do,  no  matter  how  clearly  manifestad, 
18  of  no  avail/* 
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The  cases  of  Perkins  y.  Swanky  43  Miss.  349,  and  Leland  t.  Oob^ 
mlt,  17  Vt  403,  are  to  the  same  efFecfc,  and  Christian  t.  Dripps^ 
28  Penn.  St.  271,  indicates  that  the  same  wonld  be  held  in  that 
State. 

It  is  to  be  observed  that  the  rule  laid  down,  so  far  as  applicable 
to  this  case,  is  in  terms  extended  only  to  cases  in  which  the  con- 
▼ejance  fails  because  the  obligee  docs  not  meet  the  conditions 
which  were  to  entitle  him  to  the  deed  ;  not  to  a  case  in  which  the 
obligor  on  his  part  ref  nses  to  perform  the  contracL  And  it  was 
held  in  TcUes  t.  Mullen,  24  Ind.278»  that  ''where  A.  by  permission 
of  B.  bnilt  a  mill  on  B.'s  land  under  an  agreement  to  purchase  the 
land  as  soon  as  B.  should  have  })aid  an  outstanding  judgment 
which  formed  a  lien  upon  it  and  in  the  meantime  to  own  the  mill, 
and  B.  having  failed  to  satisfy  the  judgment  the  land  was  sold 
•  •  ♦  ♦  the  mill  remained  A/s  personal  property 
and  did  not  pass  with  the  estate.'' 

If  the  rule  is  limited  to  the  case  of  contracts  for  the*  conveyance 
of  land,  where  the  failure  to  perform  is  on  the  part  of  the  pro* 
posed  purchaser,  we  think  it  is  not  in  conflict  with  any  decision  in 
this  State. 

Thus  in  tho  case  of  Rines  v.  Bachelder,  62  Me.  95,  cited  by  the 
plaintiffs,  it  appears  that  the  fault  was  not  on  the  part  of  the  pur- 
chaser, but  on  the  part  of  the  vendors,  who  were  unable  to  give  a 
valid  conveyance  of  the  lands  ;  whereupon  the  purchaser  was  al- 
lowed a  reasonable  time  to  remove  the  buildings  as  his  own  per- 
sonal property. 

The  coses  of  Osgood  v.  Howardy  6  Me.  452,  and  Fuller  v.  Taher, 
39  id.  519,  fall  substantially  within  the  rule.  We  think  the  con- 
sent of  the  land-owner,  as  intended  in  these  cases,  includes  not 
only  his  consent  that  the  building  should  be  erected  on  his 
land,  but  also  that  it  should  remain  the  personal  property  of  the 
bailder. 

Nor  can  the  cases  of  Russell  v.  Richards,  10  Me.  429,  and 
11  id.  371,  and  PuUen  v.  Bell,  40  id.  314,  be  accepted  as  set- 
tling tho  law  in  this  State  that  erections,  made  under  a  parol 
contract  for  the  purchase  of  lands  under  such  circumstances  remain 
the  personal  estate  of  the  builder.  In  the  former  case  it  was  on 
the  ground,  first,  that  the  mill  was  built  on  the  land  of  the  father 
with  his  permission,  at  the  expense  and  as  the  property  of  the  son, 
with  an  open  and  express  disavowal  by  the  father  of  any  interest 
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in  or  claim  upon  it,  and  secondly;  that  it  was  a  building  erected 
for  purposes  of  trade  and  manufacture,  that  the  court  held  the  miU 
to  be  the  personal  property  of  the  son  and  those  <;Iaiming  under 
him.  The  decision  of  Pullen  t.  Bell  simply  follows  that  of  RussM 
T.  Richards,  and  would  seem  to  be  justified  on  the  ground  that  the 
dwelling-house  was  not  so  attached  to  the  realty  as  to  become  a 
part  of  it. 

'■  We  think  the  opinions  of  the  court  in  these  two  cases,  propeily 
considered,  do  not  conflict  with  the  rule  we  have  drawn  from  the 
authorities.  The  essential  distinction  in  this  respect  is  not  between 
a  written  and  a  verbal  contract,  but  between  the  <dass  of  cases  m 
which  the  failure  to  conyey  results  from  the  fault  of  the  vendor 
and  those  in  which  the  purchaser  fails  to  meet  the  conditions 
which  entitle  him  to  the  deed.  The  right  of  the  latter  is  merety 
to  perfect  his  title  by  performing  his  contract. 

In  a  later  case  than  those  to  which  we  have  last  alluded  fhs 
learned  chief  justice  delivering  the  opinion  of  the  court  treats  it  as 
well-settled  law  that  such  erections  made  by  one  t>ccupying  hud 
wider  4i  bond  for  a  deed  are  to  be  regarded  as  real  estate,  and  are 
not  removable  by  the  occupant  as  personal  property.  Hemenwaff 
V.  Cutler,  51  Me.  408.  And  in  regard  to  verbal  contracts  for  the 
sale  of  lands  the  same  result  has  been  distinctly  reached  in  the 
recent  case  of  Laphatn  v.  Nortofu 

Nor  do  we  perceive  that  it  can  make  any  difference  that  the 
erections  were  by  the  firm,  while  the  contract  was  only  with  two  of 
the  members  who  constituted  the  firm.  The  contract  was  made, 
or  at  least  held,  in  the  interest  and  for  the  benefit  of  the  firm. 
They  made  the  payments  upon  it  When  title  was  obtained  it  was 
to  be  for  the  benefit  of  the  firm.  If  a  conveyance  had  been  made 
to  the  two  it  would  have  been  in  trust  for  the  partnenhip,  and 
would  havo  inured  to  their  advantage.  The  firm,  by  arrangement 
with  the  obligees,  undertook  the  performance  of  their  contrsct, 
expecting  to  have  their  rights.  We  do  not  see  that  thej  could 
have  expected  or  are  entitled  to  more. 

Judgmmii  fmr  drfendamL 

Bakbows,  Danforth,  Viroik  and  Libbbt,  JJ^  oononmd. 
AppLEioisr,  0.  J.,  and  Peters,  J.,  did  not  sit 
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Smallet  v.  Smaxxbt. 

(70  Ma.  645.) 

WtR — subierQnng  ttUnssi  — tntaHMl. 

A  mibKiibliig  wltnen  to  a  will,  being  the  aon  of  the  teitator  and  ncHMng 
bat  one  dollar  under  the  proTiaiouB  of  the  will,  that  being  mach  leas  than 
hte  interest  aa  heir-at-law,  ia  a  competent  witness  to  prove  the  will. 

A  PPBAL  from  probate  of  a  will.     The  opinion  states  the  facts. 

A.  P.  GtnM,  for  appellant 
A  JK  Jforilandf  for  appellee. 

AppLETOir,  C.  J.  This  is  an  appeal  from  a  decree  of  the  Judge 
of  probate  disallowing  the  will  of  Archelaus  Smalley. 

Bart  E.  Smalley,  a  son  of  the  testator  and  a  legatee  under  the 
will  to  the  amount  of  one  dollar,  was  an  attesting  witness  to  the 
same.  It  is  oonoeded  that  had  there  been  no  will  his  interest  as 
beir-at-law  would  hare  been  greater  than  that  under  the  provisions 
of  the  wilL 

The  will  is  contested  on  the  ground  that  he  was  not  a  compe- 
tent attesting  witness. 

The  statute  relating  to  the  attestation  of  wills  has  undergone 
TarioQs  Terbal  changes  in  the  different  revisions  of  the  statutes. 

By  the  statute  of  1821,  chap.  38,  §  2,  a  will  to  be  valid  must  ^bo 
attested  and  subscribed  in  the  presence  of  the  testator  by  three 
credible  witnesses." 

In  the  revision  of  1857,  chap.  74,  §  1,  a  will  to  he  valid  must  be 
''by  three  disinterested  and   credible   attesting  wit* 

In  1859,  by  chap.  120,  section  first  of  chap.  74  was  amended  by 
striking  out  the  words  ''disinterested  and"  and  addmg thereto 
"not  beneficially  interested  under  the  provisions  of  the  will." 

In  the  revision  of  1871,  chap.  74,  §  1,  the  words  "  the  provisiona 
of"  were  stricken  out  so  that  now  a  will  is  required  to  be  witnessed 
"by  three  credible  attesting  witnesses  not  beneficially  interested 
mder  said  wiD.** 

Ycu  XXXY— A5 
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By  a  series  of  decisions  in  England  and  in  this  coantrj  it  bai 
been  determined  that  the  word  *'  credible ''  was  used  as  theeqiUTft- 
lent  of  '^  competent  *^  so  that  the  question  in  snch  case  is  whether 
the  attesting  witness  was  a  competent  witness.  Warren  t.  Baxlir, 
48  Me.  193;  Hatves  y.  Humphrey,  9  Pick.  361;  20  Am.  Dea  481 ; 
Haven  v.  Howard,  23  id.  10;  CarUati  v.  Carlton,  40  X.  H.  14. 

Now  in  this  case  Bart  E.  Smalley  is  not  interested  to  snstain  the 
will  but  rather  to  defeat  iL  When  a  witness  is  prodnced  to  testii^ 
against  his  interest,  the  rule  that  interest  disqualifies  does  not 
apply.  1  Oreenl.  Ev.,  §  410.  A  legatee,  one  of  seyeral  hein-at- 
law  of  a  testator,  the  validity  of  whose  will  is  in  question,  may  be 
called  as  a  witness  in  support  of  a  ?ri11  when  his  interest  is  mam- 
fcstly  adverse  to  that  of  the  party  calling  him.  Clark  v..  Voree,  19 
Wend.  232.  So,  in  Sparhawh  v.  Sparhawk,  lO  Allen,  155,  an  heir- 
at-law,  who  is  disinherited  by  the  will  h  i^  compe|»nt  witness  in  iti 
support.  It  is  against  his  interest  to  support  the  will  and  whether 
entirely  ot  partially  disinherited,  the  same  rule  must  apply  so  long 
as  it  is  his  interogi  to  defeat  the  will. 

So  if  it  stand  indifFerent  to  the  witnesses,  whether  the  will* 
under  which  they,  are  legatees,  and  to  which  they  are  witnesses,  be 
valid  or  not,  the  witnesses,  though  legatees,  are  '^  credible."  10 
Bacw-  Abr.  525  of  Wills  D.  When  an  attesting  witness  would  take 
the  same  interest  under  a  former  will  to  which  he  was  not  a  wit^ 
nes^  as  under  a  later' will,  he  stands  indifferent  in  point  of  inter 
est  and  is  a  good  witness  to  prove  the  latter  will.    3  Stark.  Ev.  1691 

It  is  apparent  that  Bart  K.  Smalley,  before  any  change  of  the 
statute  of  1821,' was  a  credible,  that  is  a  competent  witness,  be* 
cause  his  interest  would  be  adverse  to  the  will. 

When  the  word '^disinterested'',  was  inserted  in  the  statute^  tt 
opposed  to  interested,  the  result  perhaps  might  be  to  ezdude  la 
attesting  witness  whose  interest  it  was  to  defeat  the  wilL 

But  whether  so  or  not,  when  that  word  was  stncken  oat,  and 
the  attesting  witness  was  required  to  be  one  not  beneficially  inte^ 
ested  under  the  will,  the  obvious  intention  was  to  exclude  thosBi 
wh6  were  to  receive  a  benefit  under  the  will,  not  those,  who  were 
pecunianly  losers  by  its  provisions.  **  The  reason  why  a  legatee  is 
not  a  witness  for  a  will  being  because  he  is  presumed  to  be  partial 
in  swearing  for  his  own  interest ; "  that  reason  oeases  to  exist  whet 
hisinterest  is  dissevered  by  such  will  Oxenden  r.  Penrim,  9  Salk. 
691. 
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One  who  is  neither  interested  to  defeat  or  sustain  the  will,  may 
well  be  deemed  disinterested.  An  heir-at-law,  who  is  disinherited 
in  whole  or  in  part  is  not  disinterested  in  the  result,  for  he  has  an 
interest  to  defeat  the  will.  Hence  he  is  not  disinterested  in  the 
resalt 

The  change  of  language  was  to  remedy  or  rather  prevent  snch 
ooDclasion.     The  witness  beneficially  interested  under  the  will  was 
one  gaining  by  and  under  its  provisions.    But  an  attesting  witness 
who  is  called  to  establish  a  will  by  which  he  is  diveated'.of  his  in- 
heritance can  hardly  bo  regarded  as  beneficially  interested  by  it 
and  so  interested   to  maintain  it     One  losing  an  estate  by  a  will 
under  which  he  is  a  le^tee  for  a  cent  or  a  dollar  cannot  in  any  or- 
dinary use  of  language  be  considered  as  a  gainer— or  beneficially  in- 
terested, unless  a  loss  is  determined  to  be'  a  gain.    As  is  well 
remarked  by  Biqelow,  O.  J.  in  Sparhawk  v.  SparAawk,  referring 
to  Baven  v.  HiUiardy  23  Pick.  10,  where  it  was  said  to  be  held  that 
t  witness  might  be  incompetent  when  his  interest  was  adverse  to 
the  validity  of  the  will ,  ^'  certainly  so  far  as  it  seems  to  support 
the  proposition  that  an  heir-at-law,  who  is  disinherited  in  jrart  or 
in  whole  by  will,  is  incompetent  as  an  attesting  witness,  the  case 
18  contrary  to  well-established  principles,  and  must  be  overruled.'' 
Undoubtedly,  the  object  in  giving  this  trivial  legacy  was  to  guard 
against  the  witness  taking  a  portion  of  the  estate  under  the  jhto- 
▼inons  of  section  9,  by  which  a  child  omitted  in  the  will  may  have 
its  share  of  the  estate  unless  such  omission  was  intentional,  or  such 
child  had  had  its  due  proportion  of  the  estate  during  the  life  of 
the  testator. 

The  decree  of  the  judge  of  probate  is  reversed,  and  a  decree  to 
be  entered  that  flie  will  be  affirmed. 

Ordered  aeeardingly. 

IfAiaour,  BASBOWSy  Dakiobih,  Liabbt  and  Stmovm,  JJ*» 
eononmd* 
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OOMHOKWEAI/TH  Y.  ALUDT. 

(lSBlfMi.48.) 

Aiienee  ^  kandnnriiinff — writings  made  pending  trUiJ^  ttUnm. 

Qm  the  question  of  Uie  gonolneiioes  of  a  writiiig  alleged  to  be  In  the  detoi- 
•Bt'e  handy  the  eonrt  maj  exdmde  another  writing  made  hj  him  dnilag  At 
trial,  for  the  parpoee  of  eyidenee^  and  oflbred  bj  him  for  oomparieoa.* 

CONVICTION  of  arson.  A  hotel  register,  said  to  contain  the 
defendant's  entry  of  certain  arrivalsy  was  pnt  in  evidence,  on 
his  behalf,  and  he  then  offered  other  writings  made  by  him  pending 
the  prosecution,  for  the  purpose  of  being  used  as  evidence,  con- 
taining the  same  words  as  the  entry  in  the  register.  These  wem 
excluded. 

C.  Cowley  (2>.  0.  Allen  with  him),  for  defendant. 

0»  Marsion,  attorney-general,  d  F.  H.  OJOMy  asaistant  attoniey^ 
general,  for  Commonwealth. 

Ambs,  J.     [Omitting  other  matters.]    In  the  recent  caae  of  Sftf 
T.  DanaiiM,  110  Mass.  156;  &  a»  14  Am.  Bep.  689,  it  was 
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in  sabetance  that  a  party  to  an  action  is  not  entitled  to  write  his 
fiignature  in  the  presence  of  the  jury,  or  to  use. his  signature  written 
for  the  occasion  and  post  lilem  motam,  for  the  purpose  of  compari- 
son with  a  signatui'e,  the  genuineness  of  which  as  his  own  is  in 
oootrofersy.  The  defendant's  argnment  invites  us  to  reconsider 
that  decision,  and  he  cites  and  relies  upon  the  cases  of  Qsbourne  t. 
HesiiTf  6  Mod.  167;  Wittiam^s  case,  1  Lew.  137,  and  Regifia  y. 
7*ffjffor,6  Cox's  G.  C.  58,  which  it  is  suggested  were  overlooked  when 
King  y.  Donahue  was  decided.  We  find  nothing,  however,  in  those 
cues  that  requires  us  to  oyerrule  or  reconsider  that  decision.  The 
cases  cited,  and  which  are  presented  as  incoosistent  with  King  y« 
I)onahu$y  go  no  further,  as  we  find,  on  full  examination,  than  td 
show  that  nnder  some  circumstances  presiding  judges,  in  their  dis- 
cretion have  ordered '  or  allowed  signatures  to  be  written  in  the 
presence  of  the  jury,  and  considered  by  them;  not  that  a  judge  may 
not  refuse  to  permit  such  a  signature  to  be  written  when  the  cir- 
comstances  are  such  that  it  does  not  appear  to  him  to  furnish  a  fisdr 
standard  of  comparison.  We  see  no  reason,  to  hold  that  the  pre- 
siding jndge  was  bound  by  law  to  admit  the  paper  writings  oflleied 
by  the  defendant  for  the  purpose  of  comparison. 

Exotptiom  werrulA 


OOICMOKWSALTH  Y.  WaBDSLL* 

(USIUm.  Oi.) 

Ortminal  law  —  "  open  and  f/tau  l&mdntMT 

TIm  Indeoant  exposure  of  his  penon  bj  a  man  in  a  house  to  a  giri 
jsais*  old  is  "  open  and  gross  lewdness  and  lasdTioas  behaYior." 

pONVICTION  of  open  lewdness.    The  opinion  states  the  fiMti. 

Colt,  J.  The  second  oonnt  in  the  indictment  ohargee  an  of* 
fense  nnder  the  Gen.  Stats.,  chap.  165,  §  6,  which  provides  pnniah* 
ment  for  lewd  and  lascivious  cohabitation  and  for  open  and  gross 
lewdness  and  lascivious  behavior.  No  objection  was  made  to  the 
form  of  the  indictment    The  evidence  at  the  trial  was  that  the  de* 
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feadant  went  to  a  priyate  house,  not  his  own,  with  some  small  arti« 
cles  to  sell,  and  finding  no  one  there  bnt  a  girl  of  eleven  years,  and 
a  child  of  four,  proceeded  in  the  presence  of  both  to  make  an  inde- 
cent exposare  of  his  person,  and  that  the  elder  girl,  who  alone  asw 
it,  fled  in  fright  to  a  neighboring  house.  This  was  evidence  from 
which  t|^e  jury  would  be  fully  justified  in  finding  that  the  expo- 
sure was  made  with  evil  purpose  by  the  defendant,  with  the  inten- 
tion that  it  should  be  seen  by  one  or  both  the  children  present 

The  judge  declined  to  rule  that  the  evidence  was  not  sniBcient 
to  sustain  the  charge,  and  instructed  the  jury,  that  if  the  defendant 
lewdly,  lasciviously,  and  openly  exposed  himself  to  the  elder  of  the 
two  persons  named,  they  would  be  authorized  to  find  him  guiltj. 
We  are  of  opinion  that  there  was  no  error  in  this  instruction,  and 
that  the  evidence  produced  was  sufficient  to  support  the  verdict 

The  conduct  of  the  defendant  in  thus  intentionally,  indecently, 
and  ofFensively  exposing  himself  in  the  house  of  another  to  two 
girls  of  tender  years,  without  necessity  or  reasonable  excuse,  and  in 
such  a  way  as  to  produce  alarm,  proves  that  he  was  guilty  of  grtw 
lewdness  and  lascivious  behavior. 

The  defendant,  however,  insists  that  there  was  no  proof  of  open 
lewdness  within  the  meaning  of  the  statute.  He  relies  on  the  early 
case  of  Commoniaealth  v.  CcUhtiy  1  Mass.  8,  where  it  was  decided 
that  an  indictment  under  this  statute  would  not  be  supported  by 
evidence  of  lewdness  or  lascivious  behavior  in  secret  But  in  that 
case  the  acts  proved  accompanied  acts  of  sexual  intercourse,  in 
which  for  all  that  appears  both  parties  participated,  without  objec- 
tion,  and  which  both  intended  should  be  private,  and  attempted  to 
conceal.  In  the  case  at  bar,  the  conduct  of  the  defendant  was  in* 
tionally  open  and  public,  as  distinguished  from  that  which  is  in* 
tended  to  be  private,  covered  and  concealed.  It  was  an  act  on  his 
part  intended  to  be  seen  by  one  or  both  the  persons  present;  an  act 
likely  to  become  known,  certain  to  ofFend  public  deoency,  and 
which  was  observed  by  at  least  pne  of  those  present  It  was  an  in* 
tentional  exposure  of  his  person  at  a  time  and  place  and  nnder  cir* 
cumstances  calculated  to  corrupt  public  morals  and  ofFend  public 
deoency.  It  was  such  open  and  gross  lewdness  and  lascivious  be- 
havior as  it  was  intended  by  the  provisions  of  the  statute  to  pan 
ish. 

In  Reffina  v.  Watwn,  2  Oox's  0.  C.  276,  and  in  Segina  t.  Weit^ 
1  Denison,  338,  it  was  decided  that  indecent  exposure  in  the  pros* 
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enoe  of  only  one  peraoDy  although  in  a  place  of  public  resort,  no 
others  being  able  to  see  it,  does  not  amount  to  an  indictable  of* 
fense.    But  in  those  cases  the  indictments  were  for  misdemeanors 
tt  common  law,  in  which  the  offense  charged  must  always  amount 
to  a  common  nuisance  committed  in  a  public  place  and  seen  by 
penoDs  lawfully  in  that  place.     The  word  'lewdness  "  at  common 
law  means  open  and  public  mdecency  ;  but  as  used  and  qualified 
in  the  statute  it  has  a  broader  sense.    It  was  held  to  mean,  as  used 
in  other  criminal  statutes  (Gen.  Stat.,  chap.  165,  §  13;  chap.  87,  § 
6),  ^the  irregular  indulgence  of  lust,  whether  public  or  private." 
(hmm<mweaUh  v.   Lafnbert,  12  Allen,   177.     See,  also.  Common' 
weaUk  T.  Parker,  4  id.  313.     The  statute  punishes.,  not  public,  but 
open  lewdness.     The  word ''open'' qualifies  the  intention  of  the 
perpetrator  of  the  act;  it  does  not  fairly  imply  that  it  must  be  pub* 
lie,  in  the  sense  of  being  in  a  public  place,  or  in  the  presence  of 
many  people.    The  offense  created  does  not  depend  on  the  number 
present    It  is  enough  if  it  be  an  intentional  act  of  lewd  exposure, 
olensiTe  to  one  or  more  persons  present    To  hold  otherwise  would 
be  to  hold  that  one  might  commit  with  impunity  any  act  of  inde- 
cency, howeyer  gross,  before  any  number  of  indiyiduals  sncces* 
sifely.    The  fact  that  the  act  in  a  i^ven  case  was  intended  as  an 
act  of  open  Icwdniess  is  most  commonly  proved,  it  is  true,  by  evi* 
denoe  that  it  occurred  in  a  public  place,  or  in  thepresence  of  many 
people;  bnt  it  does  not  follow  that  the  intentionally  open  and  im- 
modest character  of  the  act  may  not  be  equally  well  proved  by  other 
evidence.    An  indecent  act  cannot  well  be  public  in  its  character 
without  being  open  and  immodest,  and  yet  it  may  have  both  these 
latter  qualities  without  being  in  any  sense  public  in  its  manifesta- 
tion.   In  the  language  of  the  statute,  the  "word  ''  open  *'  is  used  as 
opposed  to  **  secret" 

In  an  early  case  in  Connecticut  it  was  decided,  under  a  statute 
against  lascivious  carriage,  that  a  wanton  and  lascivious  act  of  one 
person  toward  and  against  the  will  of  another  of  the  opposite  sex 
may  constitute  the  offense,  although  no  third  person  is  present 
It  was  declared  to  be  evident  from  the  preamble  of  the  statute,  and 
the  plain  import  of  its  terms,  that  it  was  intended  to  include  all 
those  wanton  acts,  between  persons  of  different  sexes,  which  are 
grossly  indecent,  and  which  are  not  otherwise  punishable  as  crimes 
against  chastity  and  public  decency.  Fowler  v.  8t(Ue,  5  Day,  81. 
And  in  8UUe  v.  JKOard,  18  Yt  574,  it  was  decided  that  where  a 
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man  indecently  exposes  his  person  to  a  woman  and  solicits  her  to 
have  sexual  intercourse*  with  him,  against  her  opposition  and  fd- 
monstrance,  his  conduct  amounts  to  open  and  gross  lewdness  and 
lascivious  behavior  within  the  statute^  although  no.  one  else  was 
present 

Exceptions  ovemML 


New  Haybk  and  Nosthampton  Gojcpaxt  v.  Caxpselu 

asSHMS-lM.) 
CbrriM*— j»0n— cWiMfy  of  part  of  freight  —  right  as  to  haiatiu, 

A  common  carrier,  who  has  delivered  part  of  goodii  carried  without  collecting 
his  freight,  does  not  thereby,  as  matter  of  law,  lose  his  lien  for  that  fralglil 
as  against  the  part  nndeliyered.    (See  note,  p.  802.) 

ACTION  for  conversion  of  personal  property.  The  opinion  states 
the  facts.    The  plaintiff  had  judgment  below. 

A,  J.  Farffo,  for  defendant 

W.  0.  Bassett^  for  plaintifL 

Morton,  J.  The  declaration  contains  two  coontSy  alleged  to  be 
for  the  same  cause  of  action.  The  first  is  in  tort»  in  the  nature  of 
trover,  for  the  conversion  of  ten  barrels  of  flour.  The  second  is  in 
contract,  alleging  in  substance  that  the  plaintiff  had  in  its  posses- 
sion as  a  common  carrier  fifteen  barrels  of  flour  transported  bj  it 
and  consigned  to  the  defendant ;  that  it  permitted  the  defendant 
to  take  five  barrels,  claiming  and  notifying  him  that  it  would  hold 
the  remaining  ten  barrels  until  the  freight  and  advances  dae  to  it 
were  paid  by  him ;  and  that  the  defendant  afterward  took  and  car- 
ried away  the  said  ten  barrels,  thereby  becoming  liable  to  pay  the 
plaintiff  the  amount  due  it  for  such  freight  and  advances.  The 
plaintiff's  real  cause  of  action  was  that  the  defendant  carried  away 
the  flour  without  paying  the  amount  of  the  lien  thereon.  If  he 
took  it  with  the  knowledge  that  the  plaintiff  claimed  a  lien  and 
looked  to  him  for  the  payment  of  the  freight  and  charges,  a  promiso 
to  pay  would  be  implied,  upon  which  an  action  of  contract  might  be 
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maiiitttined.     If  he  took  it  without  such  knowledge,  and  without 
ioy  waiver  of  the  lien  by  the  plaintiff,  he  would  be  liable  in 
troTer. 
[Omitting  a  minor  point.] 

Ab  to  the  remaining  part  of  the  case,  we  have  difflonlty  in  asceir- 
taming  from  the  bill  of  exceptions  what  questions  of  law  precisely 
were  intended  to  be  submitted  to  us.  Tlie  defendant  asked  the 
eourt  to  rule  that  '^  the  lien  attaches  only  to  the  particular  goods ; 
that  is,  a  lien  cannot  attach  to  the  ten  barrels  for  freight  on  the 
entire  car  load.  If  the  evidence  fails  to  show  what  part  of  the 
freight  was  for  the  ten  barrels,  the  plaintiff  cannot  recover.''  The 
bill  of  exceptions  then  proceeds :  ^*  The  court  declined  so  to  rule, 
and  did  rule  substantially  that  the  plaintiff's  lien  attached  to  the 
fifteen  barrels  received  by  it  for  the  entire  sum  due  the  plaintiff  for 
freight  of  the  fifteen  barrels  and  for  charges  and  expenses  paid  by 
it  upon  receiving  the  goods,  and  that  the  plaintiff  might  have  a 
lien  upon  the  ten  barrels,  remaining  after  delivery  of  the  five  bar- 
nelato  the  defendant  for  the  whole  sum  due  the  plaintiff  for  freight 
and  charges  and  expenses  paid  as  aforesaid  unless  the  plaintiff  had 
waived  or  released  its  lien.'' 

The  defendant  contends  in  this  court  that  the  Superior  Gonrt 
should  have  ruled  that  the  lien  could  not  attach  to  the  ten  barrels 
for  freight  on  the  entire  car  load,  a  large  part  of  which  was  de- 
livered at  New  Britain  to  Clapp,  the  original  consignee  of  the 
whole.  But  it  does  not  appear  that  the  question  was  raised  at  the 
trial. 

The  bill  of  exceptions  states  that  Olapp,  the  original  consignee, 
received  tho  car  load  at  New  Britain,  and  consigned  and  sent  fifteen 
barrels  to  the  defendant,   ^* charges  to  follow";  and  the  bill  to 
CJapp,  which  was  in  evidence,  was  for  the  transportation  of  forty 
barrels  of  flour,  and  six  tons  of  feed,  ''fifteen  barrels  sent  to  Plain* 
viJle  with  charges.''    The  expression  **  charges  to  follow  "  standing 
alone  is  obscure,  but  we  think  it  suflSciently  appears  from  the  bill 
of  exceptions  that  all  parties  assumed  at  the  trial,  that  by  the  agree- 
ment of  the  parties  interested,  the  lien  upon  the  whole  car-load  fol- 
lowed and  attached  to  the  fifteen  barrels  sent  to  the  defendant.  The 
request  of  the  defendant  and  instructions  given  in  reply  thereto 
were  directed,  not  to  the  question  whether  the  plaintiff  had  a  lien 
upon  the  fifteen  barrels  for  the  freight  and  charges  upon  the  whole 
load,  but  to  the  point  as  to  what  was  the  effect  upon  such  lien  of 
Vol-  XXXV—  46 
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the  deliyeiy  to  the  defendant  of  fire  barrela  out  of  the  fifteen. 
Upon  this  point)  the  raling  that  the  plaintiff  might  have  aliei 
upon  the  ten  barrels  remaining,  for  the  whole  sum  due  for  freight 
and  advances  upon  the  fifteen  barrels,  unless  it  had  waived  or  re- 
leased its  lien,  was  correct. 

The  whole  lien  attaches  to  each  and  every  part  of  the  goods  anV 
ject  to  it.  If  not  discharged  or  waived,  it  remains  attached  to 
whatever  part  of  the  property  may  remain  within  the  possessicni  of 
the  carrier.  War^  River  Railroad  r.  Vibbard^  114  Mass.  447 ;  Lam 
T.  Old  Colony  di  Fall  River  Railroad,  14  Gray,  143.  A  delivery  of 
part  of  the  property  does  not  necessarily  discharge  the  lien,  either 
in  the  whole  or  pro  tanto.  It  releases  the  part  delivered  firom  the 
lien,  but  does  not  discharge  the  part  remaining  from  the  burden  of 
the  whole  lien,  unless  it  was  the  intention  of  the  parties  to  do  so. 
Lane  v.  Old  Colony  £  Fail  River  Railroad,  ubi  euprcu  And  tiiieis 
ordinarily  a  question  of  fact  for  the  jury.  In  the  case  at  bar,  it 
was  for  the  jury  to  decide  whether  the  delivery  of  the  five  barrels 
under  the  order  from  Clapp,  and  the  sending  the  bill  to  Clapp,  vae 
a  waiver  by  the  plaintiff  of  its  lien  upon  the  flour.  This  question 
was  submitted  to  them  under  instructions  which  were  not  objected 
to,  and  the  defendant  upon  this  ]>art  of  the  case  has  no  ground  of 
exception. 

The  defendant  now  contends  that  no  verdict  could  be  rendered 
on  the  count  in  tort,  because  there  was  no  evidence  of  the  value  of 
the  flour.  Without  conceding  the  soundness  of  his  position,  it  is 
enough  to  say  that  this  question  was  not  raised  at  the  trial,  and  it 
cannot  be  raised  for  the  first  time  in  this  court 

Exceptions  overruled. 

Non  BY  THX  Bspovmu— In  Hcnael ▼.  JVoUe,  Fenn^jlTania  Supreme  Obaii»  Oct.  flB,t 
was  said:  **  It  cannot  be  doubted  that  alien  is  giren  by  the  common  lawto  a  lisdwisii 
or  artisan  who  in  the  course  of  his  trade  or  occupation  recetres  peraonal  pmpmi^wpcm 
which  he  bestows  labor,  etc.,  and  his  right  to  a  lien  on  the  propettj  is  equal^  good 
whether  there  be  an  agreement  for  a  stipulated  price,  or  only  an  implied  oontract  to  pijs 
reasonable  compensation.  Story  on  Ballm.,  ${  440,  441,  a;  Maihia$  ▼.  Setters,  S  Kor.481. 
It  is  equally  dear  on  principle  as  well  as  authority  that  where  there  is  an  antin  Qoafend 
for  making  or  repairing  several  articles  for  a  gross  sum,  the  tradesman  has  a  Sea  oassy 
one  or  more  of  the  articles  in  his  possession,  not  only  for  their  proportlaQaie  paitof  tl» 
sum  agreed  upon  for  repairing  the  whole,  but  for  such  amount  as  he  magr  iM  iwiflUrt  M 
fdr  labor,  etc.,  bestowed  upon  all  the  articles  embraced  in  IhacontnMStk  fWrntyx.  IMMl 
mm,  8  Maule  A  Bel.  167 ;  Chtm  ▼•  Wcatmorc^  6  id.  1801*' 
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Small  y.  Howard. 

(]»  MsM.  ISl.) 

KigiigMee — matpraetice^  country  gurgean  —  degree  of  MR  reqttUUe, 

A  conatry  physician  and  surgeon  Is  not  bpnnd  to  the  exercise  of  that  high 
degree  of  art  and  skill  possessed  by  eminent  snrgeons  living  in  large  cities 
sod  making  a  specialty  of  the  practice  of  surgery,  but  only  to  that  reason- 
able  degree  of  learning,  art  and  skill  ordinarily  possessed  by  others  learned 
in  his  profession,  havings  regard  to  the  advanced  state  of  the  science. 

ACTION  against  a  surgeon  for  malpraotice  in  treating  a  wound. 
The  wound  was  very  severe  and  required  considerable  skilL 
The  defendant  was  a  physician  and  surgeon  in  Ohelmsford^  a  town 
of  about  2,500  inhabitants,  and  had  no  experience  in  surgery 
beyoujl  that  of  ordinary  country  surgeons.  An  eminent  surgeon 
resided  within  four  miles  of  the  defendant  The  treatment  lasted 
acme  ten  days,  and  the  plaintiff  was  physically  able  to  have  visited 
any  other  surgeon,  but  was  not  so  directed.  One  expert  called  by 
the  plaintiff  testified  that  he  did  not  think  the  average  country 
iQrgeon  would  be  likely  to  possess  the  skill  requisite  for  this  case. 
The  evidence  of  the  experts  as  to  the  treatment  was  conflicting. 
Other  facts  appear  in  the  opinion.  The  defendant  had  judgment 
below. 

0.  A.  Ibrrejf^  for  plaintiff,  cited  Leighion  v.  Sargeniy  7  Fost  460; 
London  v*  Humphrey,  9  Conn.  209;  Wilmot  v.  Howard,  39  V t.  447; 
Saihom  y.  Richmond,  48  id.  557;  Uttey  v.  Bums,  70  111.  162; 
Barnes  v.  Means^  82  id.  379;  Branner  v.  Siormont,  9  Eans.  51; 
Oarpenier  v.  Blake,  17  N.  T.  Sup.  Ct  358;  Heath  v.  Glisan,  3  Oreg. 
64;  Gallagher  y.  Thompson,  Wright,  466;  MoCandless  y.  McWha^ 
22  Penn.  St.  261;  Haire  v.  Reese,  7  Phila.  138. 

H.  B.  Staples,  for  defendant. 

Ames,  J.  The  complaint  of  the  plaintiff  is,  that  in  the  treat* 
meat  of  the  wound  under  which  he  was  suffering,  the  defendant 
did  not  furnish  that  degree  of  skill,  learning  and  experience  which 
was  required  of  him,  and  which,  in  undertaking  the  case,  ha 
impliedly  bound  himself  to  furnish.     It  is  not  contended  that  he 


364  MASSACHUSETTS, 

Small  T.  Howard. 

engaged  to  furnish  extraordinary  skill,  or  that  he  warranted  a  core, 
but  that  in  undertaking  the  ease  he  held  himself  out  as  being  a 
man  of  reasonable  and  ordinary  skill  and  expenenoein  his  profession 
as  a  surgeon.  His  contract,  as  implied  by  law,  is,  so  far  as  this 
point  is  concerned,  that  he  possesseis  that  reasonable  degree  of 
learning,  skill  and  experience  which  is  ordinarily  possessed  by 
others  of  his  profession.  Leighion  v.  Sargenty  7  Fost.  460.  h 
must  be  the  ordinary  skill,  learning  and  experience  of  the  pro- 
fession generally.  Wilmot  v.  Howard,  39  V-t.  447.  And  in  judging 
of  this  degree  of  skill  in  any  given  case,  regard  is  to  be  had  to  the 
advanced  state  of  the  profession  at  the  time.  McCandless  v.  McWha^ 
22  Penn.  St.  261. 

The  instructions  which  were  given  upon  this  subject  were  in 
conformity  to  these  principles,  and  the  jury  were  distinctly  told, 
that  in  their  estimate  of  the  reasonable  skill  ordinarily  possessed 
by  others  in  the  profession,  regard  was  to  be  had  to  the  present 
advanced  state  of  the  science  of  surgery.  The  plaintiff,  however, 
complains  that  the  rule,  as  given  by  the  presiding  judge,  lowen 
the  standard  of  learning  and  skill  required  for  the  practice  of 
medicine  and  surgery,  by  including  in  the  expression,  '^others 
in  the  profession,"  all  the  mountebanks,  ignorant  pretenders,  and 
impostors  who  undertake  the  practice  of  medicine  and  snrgeiy 
as  their  ordinary  calling.  The  judge  in  his  charge  was  speaking 
of  the  '' profession,"  of  the  '' advanced  state  of  the  science  of 
surgery,"  and  of  the  **  learned  professions."  These  terms  dearlj 
imply  study,  education  and  special  preparation.  They  have  no 
application  to  persons,  who,  without  education,  and  nothing  to 
guide  them  but  some  pretended  inspiration  of  their  own,  nsnip 
the  name  and  seek  to  assume  the  character  of  physicians  and 
surgeons.  The  instruction  upon  this  general  subject  was  safer 
and  more  accurate  than  that  requested  by  the  plaintiff.  ''The 
degree  of  learning,  skill  and  experience  ordinarily  possessed  by  the 
profession,"  is  a  more  distinct  and  less  speculative  and  misleading 
form  of  expression  than  ''  the  skill  and  learning  possessed  by  well- 
educated  surgeons."  The  instructions  requested  by  the  plaintiff 
were  therefore  properly  refused.  The  jury  could  hardly  have  sap- 
posed  that  the  skill  required  of  the  defendant  was  merely  the  avenge 
skill  of  all  practitioners,  educated  and  uneducated,  permanent  and 
occasional,  regulars  and  interlopers  alike. 

One  other  point  remains  to  be  considered*    It  is  a  matter  cf 
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eommon  knowledge  that  a  physician  in  a  small  country  village 
does  not  usually  make  a  specialty  of  surgery,  and  however  well 
informed  he  may  be  in  the  theory  of  all  parts  of  his  profession, 
he  would,  generally  speaking,  be  but  seldom  called  upon  as  a 
rorgeon  to  perform  difficult  operations.  He  would  have  but  few 
opportunities  of  observation  and  practice  in  that  line  snch  as 
poblic  hospitals  or  largo  cities  would  afford.  The  defendant  was 
applied.to,  being  the  practitioner  in  a  small  village,  and  we  think 
It  was  correct  to  rule,  that  **  he  was  bound  to  possess  that  skill 
only  which  physicians  and  surgeons  of  ordinary  ability  and  skill, 
practicing  in  similar  localities,  with  opportunities  for  no  larger 
experience,  ordinarily  possess ;  and  he  was  not  bound  to  possess 
that  high  dq^ree  of  art  and  skill  possessed  by  eminent  surgeons 
pncticing  in  large  cities,  and  making  a  specialty  of  the  practice 
of  surgery.** 

At  the  plaintiff's  request,  the  court  ruled  in  substance  that  if 
the  case  was  one  which  the  defendant  was  not  qualified  to  under- 
tske,  he  should  have  referred  the  plaintiff  to  a  more  skillful 
surgeon.  The  remark  of  the  presiding  judge,  that  the  rule  a»  to 
ordinary  skill  applied  equally  to  mechanical  operations  and  employ- 
ments not  included  within  the  range  of  the  learned  professions,  was 
merely  an  illustration,  and  could  not  have  misled  the  jury.  No 
wroDg  was  done  to  the  plaintiff  in  the  trial,  and  the  exceptions  are 
overruled*  Sxoeptians  overruled. 
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Gift — mmng$  hank  depcHt, 

D.  deposited  in  a  savings  bank  in  his  own  name  mil  he  was  permitted  under 
the  roles,  and  then  mede  three  other  deposits  as  trustee,  one  for  his  only 
•on,  the  others  for  his  grandchildren,  taking  separate  bank  books,  which  he 
nerer  dellTored,  bat  which  were  f  oand  among  his  eflects  on  his  death.  He 
leeolTred  the  dividends  daring  his  life.  The  rales  provided  that  he  mast 
prodaoe  the  books  to  receive  dividends,  in  order  that  they  might  be  entered 
and  that  any  depositor  might  designate  the  person  for  whose  benefit  he 
made  deposit,  whicli  should  bind  his  legal  representatives.  The  son  and 
gimdchildren  offered  to  prove  that  he  had  told  each  of  them  that  he  had 
made  and  intended  the  deposits  for  them  after  his  death,  bat  he  wanted  to 
tew  the  interest  daring  his  life.  EM^  competent,  and  to  JostiQr  a  finding 
sf  a  eomplete  and  efl^ectaal  trust. 
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A  OTION  to  recover  a  bank  deposit    The  opinion  states  the  &da 

&•  Marsion,  for  plaintiffs. 
jE,  Bobinsony  for  defendants. 

Colt,  J.  The  executors  of  John  B.  Domin  seek  to  reeorarof 
the  defendant  bank  money  deposited  by  him.  It  appears  that  after 
depositing  in  his  own  name  and  on  his  own  account  all  that  he  was 
allowed  to  by  the  rules  of  the  bank,  he  made  three  other  depodts 
as  trustee,  one  of  which  was  in  trust  for  his  only  sdn  by  name,  and 
the  others  in  trust  for  his  two  granddaughters  by  uame^  For  these 
three  deposits  he  took  separate  bank  books  containing  entries  of 
the  same,  which  after  his  death  were  found  among  his  effects,  hsT- 
ing  never  been  delivered  to  the  parties  named  or  to  any  one  else  for 
them.  The  testator  continued  while  living  to  collect^  receipt  for 
and  use  as  his  own  all  dividends  declared  upon  these  deposits. 

Under  the  provisions  of  Statute  of  1876,  ch.  203,  §  19,  the  son 
and  grandchildren  are  tnade  defendants  in  this  action,  and  appear 
as  claipnants  of  the  money. 

A  by-law  of  the  bank  provides  that  "  no  person  shall  receive  any 
part  of  the  principal  or  interest  without  producing  the  origin^ 
books,  in  order  that  such  payments  may  be  entered  thereon."  And 
another  by-law  declares  that  ''any  depositor,  at  the  time  of  making 
his  deposit,  may  designate  the  person  for  whose  benefit  the  same  is 
made,  which  shall  be  binding  on  his  legal  representatives.''  It  is 
also  now  provided  by  statute  that  when  a  deposit  is  made  in  trust, 
the  name  and  residence  of  the  person  for  whom  it  is  made  shall  be 
disclosed,  and  the  deposit  shall  be  credited  to  the  depositor,  as 
trustee  of  such  person,  and  when  no  other  notice  of  the  terms  of 
the  trust  shall  have  been  given  in  writing,  the  deposit  or  any  part 
thereof  may  be  paid  in  the  event  of  the  death  of  the  trustee  to  the 
person  for  whom  the  same  was  made.    Stat  1876,  ch.  203,  §  20l 

At  the  trial  the  claimants  offered  to  prove,  in  addition  to  the 
facts  stated,  that  the  testator  had  said  to  each  of  them  at  diffeient 
times,  '•  that  he  had  put  this  money  in  the  bank  for  them;  that  he 
wanted  to  draw  the  interest  during  his  life-time;  and  that  after 
he  was  gone  they  were  to  have  the  money/'  And  the  question 
submitted  by  this  report  is  whether,  upon  this  evidence^  tlie  claim- 
ants would  be  entitled  to  the  money  in  dispute ;  in  other  woidi^ 
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whether,  upon  this  evidence,  ifc  can  be  properly  found  that  the  tes- 
tator created  himself  trustee  of  the  several  funds  for  their  use  and 
benefit. 

It  is  not  enough  that  the  testator  manifested  an  intention  to 
create  the  trust  and  make  the  gift  at  some  future  time.  I'he  act 
of  transfer  relied  on  must  be  fully  and  completely  executed.  When 
there  is  a  formal  instrument  creating  a  trust  in  real  estate,  it  is  said 
that  delivery  of  the  writing  is  not  in  all  cases  necessary  to  its  validity. 
It  is  a  question  of  fact  whethei^  the  trust  has  been  perfectly  created, 
and  upon  that  question,  the  delivery  or  non'Hielivery  of  a  written 
declaration  is  a  significant  fact  of  greater  or  less  weight  according 
to  circumstances  and  according  to  the  nature  of  the  writing  relied 
on  as  a  declaration  of  trust  If  the  alleged  trust  arises  from  a 
mere  gift  of  personal  property,  delivery  of  the  writing  by  which  it 
is  declared  is  perhaps  of  less  importance,  and  the  court  will  con- 
sider all  the  facts  showing  tho  intention  of  the  donor.  It  must 
always  appear,  however,  from  the  written  or  oral  declarations,  from 
the  nature  of  the  transaction,  the  relations  of  the  parties  and  the 
purpose  of  the  gift,  that  the  fiduciary  relation  is  completely  estab- 
lished.   'Vrann  v.  Coat^y  109  Mass.  581. 

There  is  in  the  case  at  bar  no  formal  written  declaration.  But 
nop^Mcular  form  of  words  is  required  to  create  a  trust  in  another, 
or  to  make  the  party  himself  a  trustee  for  the  benefit  of  another. 
It  is' enough  for  the 'latter  purpose  if  it  be  unequivocally  declared 
in  writing,  or  orally  if  the  property  be  personal,  that  it  is  held  in 
tnist  for  the  person  named.  Ex  parte  Pye^  18  Yes.  140 ;  Wheatley 
r.'Purr,  1  Keen,  551 ;  M*Fadden  v;  JenkynSy  1  Hare,  458,  and  1 
HiilKps,  153 ;  Milroy  v.  Lord,  4  De  G.,  P.  &  J.  264.  When  the 
trost  is  thus  created,  it  is  effectual  to  transfer  the  beneficial  inter- 
est, and  operates  as  a  gift  perfected  by  delivery. 

The  decisions  in  both  the  English  and  American  courts  in  these 
cases  are  not  entirely  uniform.  The  difficulty  is  in  the  application 
of  the  rule  to  the  varying  facts  of  each  case.  In  Brabrook  v.  Bos- 
ion  Five  Cents  Savings'  Bank,  104  Mass.  228,  where  one  deposited 
his  own  money  in  his  own  name  as  trustee  for  another,  but  retained 
the  bank  book,  and  never  gave  to  the  alleged  donee  any  notice  of 
the  deposit ;  and  there  was  evidence  that  it  was  made  in  that  mode 
in  order  to  evade  a  by-law  of  the  corporation,  which  prohibited  so 
hafffi  a  deposit  in  the  f^kne  of  onei  person,  it  was  decided  by  this 
eourt  that  the  facts  agreed  showed  no  intention  on  the  part  of  the 
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depositor  to  transfer  to  the  plaintiff  a  present  title  to  the  property. 
The  decision  was  upon  a  case  stated,  and  much  reliance  was  placed 
upon  the  fact  that  the  whole  transaction  was  a  yoluntaryactyto 
which  the  plaintiff  was  in  no  way  party  or  privy,  and  of  which  she 
had  no  notice.  It  was  said  that  ^^  even  if  the  form  of  the  deposit 
is  to  be  taken  as  conclnsiye  proof  of  the  existenoe  of  sach  ao  in- 
tention in  his  mind,  the  execution  of  that  intent  was  not  so  far 
complete  as  to  operate  to  pass  the  title/'  bat  that  it  appeared  ''that 
the  form  of  the  deposit  was  adopted  for  the  sole  purpose  of  evading 
a  by-law  of  the  bank  and  a  provision  of  the  statutes  limiting  the 
amount  that  could  be  received  from  any  one  depositor  to  one  thou- 
sand dollars.''  The  case  of  Clarh  v.  Clark,  108  Mass.  532,  which 
was  held  to  be  governed  by  BrabrooVa  ^case,  was  like  that  caae  in 
the  fact  that  the  claimant  was  not  a  party  to  the  transaction,  and 
had  no  notice  or  knowledge  of  the  deposit  until  after  the  death  of 
the  depositor. 

In  each  of  those  cases,  the  evidence  relied  on  failed  to  diacloee 
the  nature  or  extent  of  the  fiduciary  relation  intended  to  be  as- 
sumed by  the  party  making  the  deposit.  The  entries  in  the  bank 
books  were  alike  consistent  with  a  trust  to  collect  and  pay  over 
only  the  income  of  the  fund  for  a  definite  period ;  or  with  a  irosi 
by  which  the  principal  sum  vested  in  the  doneei^  with  an  immediate 
or  future  right  to  all  income  ;  or  with  a  mere  naked  trust,  by  which 
an  immediate  title  to  the  money  and  all  its  future  income  Tested  in 
them.  The  money  in  each  case  belonged  to  the  depositor,  who  was 
under  no  previous  obligations  to  hold  it  for  the  claimants,  and 
above  all,  the  claimants  were  not  made  parties  to.  the  transaction, 
and  had  no  knowledge  or  notice  of  it.  The  transaction,  so  far  as 
it  tended  to  create  a  trust,  was  in  each  case  incomplete.  It  Called 
to  show  that  the  depositor  did  not  intend  to  keep  the  money  in  his 
own  hands,  and  indicated  that  while  he  lived,  he  did  intend  that 
no  one  should  take  from  him  any  interest  in  it,  either  immediairiy 
or  on  the  happening  of  some  future  event  The  entries  in  the  hank 
books  did  not  possess  the  character  of  completed  and  fully  executed 
declarations  of  trust.  So  in  Cummings  v.  BramAatt,  120  MaasL  552, 
where  a  testator  transferred  certain  bank  shares  to  himadf  as 
trustee  for  his  two  daughters,  but  retained  control  of  tlie  shaRt 
and  appropriated  the  dividends,,  and  neither  daughter  knew  of  the 
transfer,  it  was  held  that  there  was  no  oompleted  gift.  8ee^  also^ 
Powers  V.  Provident  Instttutton  for  Savings^  124  Hasa  877« 
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In  MQroy  y.  Lorii^  above  cited,  it  was  declared  bj  Lord  Justice 
Turner  to  be  well  settled  that  in  order  to  make  a  volantary  settle- 
ment valid  and  effectual,  the  settler  must  have  done  every  thing> 
which,  according  to  the  nature  of  the  property  comprised  in  the 
settlement,  was  necessary  in  order  to  transfer  the  property  and  ren- 
der the  settlement  binding  upon  him ;  that  he  may  do  this  by  an 
actaal  transfer  of  the  property  to  the  person  for  whom  he  intends 
to  provide;  and  it  will  be  equally  effectual  if  he  transfers  it  to  a 
trastce,  or  declares  that  he  himself  holds  it  in  trust  for  the  pur- 
pose named.  And  in  Warriner  v.  Rogers^  L.  R.,  IG  Eq.  340,  it  is 
said  that  in  order  to  give  validity  to  a  declaration  of  trust  in  these 
cases  it  is  necessary  that  the  donor  or  grantor  should  have  abso- 
lutely parted  with  his  property  and  h^vie  effectually  put  it  out  of 
bis  power,  at  least  in  the  way  of  interest  See,  also,  Richards  y. 
DObriige,  L.  R,  18  Eq.  11. 

In  the  case  at  bar  the  claimants  offered  to  prove  declarations  of 
the  testator  made  to  them  at  different  times  in  language  which 
fairly  implied  that  he  intended  to  give  to  them  an  immediate  equit- 
able title  in  the  principal  fund,  reserving  only  the  income  for  life. 
These  declarations  define  the  nature  of  the  trust  assumed,  and  show 
that  a  testamentary  disposition  of  the  property  was  not  intended. 
See  Davis  v.  Ney,  125  Mass.  590;  s.  c,  28  Am.  Rep.  272. 

At  the  trial  this  evidenoe  was  rejected,  because  in  the  opinion  of 
the  judge  the  testator  had  not  done  what  was  necessary  to  create  a 
trust  But  whether  he  had  done  enough  depended,  as  we  have 
seen,  on  whether  liis  conduct  and  declarations  manifested  a  com- 
pleted and  executed  intention  in  regard  to  it  Notice  to  the  donee 
is  indeed  not  necessary  when  other  acts  or  declarations  of  the  donor 
are  snfficient  and  complete  in  themselves;  but  where  the  transaction 
is  capable  of  two  interpretations  and  the  settlement  is  merely  vol- 
untary, it  IB  plain  that  notice  given  by  the  donor  to  the  donee  of 
the  existence  of  the  trust  would  in  most  cases  be  decisive  on  the 
question  of  intention.  It  takes  the  place  of  that  delivery  which  is 
necessary  to  perfect  a  gift  of  personal  property.  It  is  not  only  sat> 
iafactory  evidence  of  an  executed  intention,  but  it  is  a  declaration 
in  tiie  nature  of  an  act  necessary  to  complete  the  transaction  and 
create  the  trust 

In  Ray  v.  Simmons,  11  R.  I.  266;  s.  c,  23  Am.  Rep.  447,  where 
money  was  similarly  deposited,  the  fact  that  notice  was  given  to  the 
plaintiff' was  relied  on  as  showing  that  the  trust  was  completely 
Vol.  XXXV— 47 
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constituted.  In  Minor  y.  Rogers,  40  Oonn.  512 ;  s.  c,  16  Anu  Rep. 
69,  notice  given  to  the  parents  of  an  infant  of  a  deposit  in  trust  for 
Iiim  was  treated  as  evidence  of  aa  executed  gift.  And  the  Nev 
York  Court  of  Appeals,  differing  from  the  view  of  this  ooort, 
recently  decided  that  an  entry  in  a  savings  bank  pass-book  wis 
alone  suflSoient  to  constitute  a  valid  trust  against  legal  representa- 
tives, although  the  donor  received  the  income  during  life  and  the 
donee  knew  nothing  of  the  deposit.  Martin  v.  Funk,  75  N.  Y. 
134;  8.  c,  31  Am.  Rep.  446.  See,  also,  Taylor  v.  Henry,  48  Md. 
550;  8.  c,  30  Am.  Sep.  486;  Stone  v.  Bishop,  4  Cliff.  593. 

Upon  all  the  evidence,  including  that  which  was  excluded  bat 
which  should  have  been  admitted,  a  majority  of  the  court  is  of 
opinion  that  a  jury  would  be  justified  in  finding  that  the  testator 
had  fully  constituted  himself  a  trustee  for  these  claimants;  and 
according  to  the  terms  of  the  report  the  entry  must  be, 

New  trial  granted. 


Qbbbk  V.  BosiOK  AKD  LowBLL  Bailboad  Cojcpavt. 

(U8MaM.SBU 

Carrier — exemption — ••  carUdee  of  great  intrwmc  wUue  " — portraU  — 

of  damages, 

A  family  portrait  is  not  an  article  of  *'  great  and  intrinsic  valae,"  when  eooplad 
in  an  exemption  clause  in  a  carrier's  receipt,  with  "  specie,  drafts,  and  bank 
bills ;  *'  but  the  measure  of  damages  for  Its  loss  is  the  yalae  to  the  owner 
and  not  the  market  value,  and  so  evidence  that  It  was  the  onljr  one  extast 
would  be  competent. 

ACTION  against  a  carrier  for  the  value  of  an  oil  painting  of  the 
plaintiff's  father,  intrusted  to  it  for  carriage,  and  losU    The 
opinion  states  the  facts.    The  plaintiff  had  judgment  below. 

D.  Saunders  and  (7.  O,  Saunders,  for  defendant. 

A*  C.  Stone  {C,  U.  Bell  with  him),  for  plaintiff. 

Morton,  J.  [Omitting  other  matters.]  The  contract  between 
the  parties  contains  the  following  provision:  ^' No  responsibilitj 
will  be  admitted,  under  any  circumstances,  to  a  greater  amount, 
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upon  any  siiiglo  article  of  freight  than  $200,  unless  upon  notice  of 
sQch  amount  and  a  special  agreement  therefor.  Specie,  drafts, 
bank-bills  and  other  articles  of  great  intrinsic  or  representative 
Talue,  will  only  be  taken  upon  a  representation  of  their  value,  and 
by  a  special  agreement  assented  to  by  the  superintendent/'  The 
defendant  asked  the  judge  to  rule,  that  as  the  plaintiff  had  not 
giTen  notice  of  the  value  of  the  lost  case,  and  had  made  no  special 
agreement  as  to  its  transportation,  assented  to  by  the  superintend- 
ent, he  could  not  recover. 

The  plaintiff  admitted  that  the  first  clause  of  this  provision  ap- 
plied to  this  case,  and  claimed  and  recovered  only  a  verdict  for  $200. 
The  other  clause  does  not  specify  portraits  as  articles  wl^ich  will 
be  taken  only  upon  a  representation  of  their  value  and  a  special 
agreement  It  specifies  *' specie,  drafts,  and  bank-bills.'*  In  de- 
termining the  meaning  of  the  words  ^^  other  articles  of  great  intrin- 
sic or  representative  value,"  the  rule  noscitur  a  soctis  applies;  the 
general  words  following  the  particular  enumeration  must  be  held 
to  include  only  articles  of  the  like  kind. 

A  portrait  is  not  an  article  of  great  intrinsic  or  representative 
value,  like  specie  or  drafts  or  bank-bills,  and  therefore  the  Superior 
Court  rightly  refused  to  rule  as  requested  in  the  first  and  second 
prayers  of  the  defendant. 

The  defendant  asked  the  court  to  rule  that ''  the  plaintiff  can  re« 
cover  only  a  fair  market  value  of  the  article  lost."  The  general 
rule  of  damages  in  trover,  and  in  contract  for  not  delivering  goods, 
undoubtedly  is  the  fair  market  value  of  the  goods.  But  this  rule 
does  not  apply  when  the  article  sued  for  is  not  marketable  property. 
To  instruct  a  jury  that  the  measure  of  damages  for  the  conversion 
or  loss  of  a  family  portrait  is  its  market  value  would  be  merely  de* 
losive.  It  cannot  with  any  propriety  be  said  to  have  any  market 
value.  The  just  rule  of  damages  is  the  actual  value  to  him  who 
owns  it,  taking  into  account  its  cost,  the  practicability  and  expense 
of  replacing  it,  and  such  other  considerations  as  in  the  particular 
case  affect  its  value  to  the  owner.  SticJcney  v.  AUeti^  10  Gray,  352. 
The  court  properly  refused  to  give  the  instruction  requested,  and 
we  are  to  presume  gave  proper  instructions  instead  thereof.  This 
being  the  rule  of  damages,  the  testimony  of  the  plaintiff  that  he 
had  no  other  portrait  of  his  father  would  bear  upon  the  question  of 
it  actual  value  to  him  and  was  competent. 
[Omitting  other  matters.]  Exceptions  otferruhd. 
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Fat  v.  Harulk. 

(D»  Mass.  244.) 

BMdenee'^deekn^ians  of  paHerU  ta  phpMeian, 

In  an  action  of  assault  and  batterj,  the  attending  ph]r8iclan  of  the  pUintiff 
maj  testify  as  to  the  plaintiff's  complaints  and  statement  of  symptoms  made 
to  him  for  the  purpose  of  medical  treatment  and  advice,  and  also  as  to  hii 
own  observation  of  his  indications  of  suffering.* 

ACTION  of  assault  and  battery.  On  the  trial  the  plaintiffB 
attending  physician  was  allowed  to  testify  as  to  the  plaintiiPi 
complaints  of  suffering,  daring  his  attendance  on  him  for  the  injury 
in  question,  and  as  to  indications  or  symptoms  of  suffering  whidi 
l^e  himself  observed.    The  plaintiff  had  judgment  below. 

0.  W.  Searle  4t  J*  L.  Eldridge^  for  defendant 

jT.  Rihyt  for  plaintiff. 

Ames,  J«  It  is  well  settled  that  the  declarations  of  a  patient, 
as  to  his  symptoms  and  complaints,  to  his  physician,  for  the 
purpose  of  medical  treatment  and  advice,  are  competent  and 
admissible  in  evidence.  They  are  not  to  be  considered  as  meie 
hearsay,  if  made  with  a  view  to  be  acted  on  in  a  matter  of  gra^o 
personal  concernment,  in  relation  to  which  the  party  has  a  strong 
and  direct  interest  to  adhere  to  the  truth.  Barber  v.  M&rriam, 
11  Allen,  322.  All  other  visible  symptoms  and  indications  mani- 
festing pain  and  suffering  stand  upon  the  same  ground.  The 
weight  and  value  of  such  evidence  are  for  the  jury  to  determine 
in  each  case. 

[A  minor  matter  omitted.] 

amrruled. 


**ro  same  elleot,  <^ia</¥v.  CMeagoit^:  ir.£».  CO.  (4BWi8.aai,»A]n.Bep.att,aal 


JANUARY  TEEM,  1880.  ^ 


McNeil  T.  EeDdall. 


McNeil  y.  Ebkdall. 

(128  MaH.  MS.) 
Landicrd  and  tenant  —  under4ea$e'^€MignimmiL 

Where  » leeeee  leases  a  part  of  the  premises  to  another,  for  the  lemainder  of 
hie  term,  with  easements  in  the  other  part,  this  is  an  nndeiwlease,  and  nql 
an  ftssignment. 

A  CTION  for  rent    The  opinion  states  the  point. 

A*  A.  Rannmf,  for  plaintiff  in  first  case,  and  for  defendants  in 
second  case. 

/.  B,  Ames,  pro  se,  and  for  defendants  in  first  case. 

Ekbicott,  J.  In  the  first  of  these  cases  McNeil,  the  plaintifE, 
as  assignee  under  a  lery  of  sale  of  the  leasehold  estates  of  Samuel 
T.  Ames,  created  under  certain  indentures  from  Lucy  Ann  Harris, 
seeks  to  recover  rent  from  the  defendants,  to  whom  Samuel  T.  Ames 
had  leased,  prior  to  the  sale,  a  portion  of  the  premises  included  in 
the  indentures. 

In  the  second  case,  James  B.  Ames,  the  plaintiff,  contends  that 
the  lease  from  Samuel  T.  Ames  to  the  defendants  operated  in  law 
as  an  assignment  of  his  entire  term  in  the  premises  described  therein, 
and  not  as  an  under-lease  ;  and  that  there  was  no  estate  or  reversion 
in  those  premises  remaining  in  Samuel  T.  Ames  which  could  be 
levied  upon  and  sold.  Under  an  assignment,  therefore,  after  the 
levy  and  sale,  made  to  him  by  Samuel  T.  Ames  of  the  rent  reserved 
in  the  defendant's  lease  James  B.  Ames  seeks  to  recover  the  same 
from  the  defendants. 

[Omitting  consideration  of  facts.] 

It  is  unnecessary  to  cite  authorities  to  the  proposition,  that  to 
constitute  an  assignment  by  a  lessee  of  the  whole,  or  of  a  specific 
part  of  his  leasehold  estate,  the  entire  interest  of  the  lessee  in  all 
the  premises  included  in  the  assignment  must  pass  to  the  assignee. 
Even  if  the  instrument  may  be  in  form  a  sub-lease,  yet  if  it  conveys 
the  whole  estate  it  will  operate  as  an  assignment  In  deciding, 
therefore,  whether  this  lease  to  the  defendants  is  in  law  an  assign- 
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ment,  we  must  ascertain  from  all  its  provisions,  as  applied  to  the 
subject-matter,  whether  Samuel  T.  Ames  convejred  his  entire  term 
and  interest  in  the  premises,  which  the  defendants  have  the  right 
to  occupy  and  enjoy  under  their  lease  from  him. 

What  then  passed  to  the  defendants  from  Samuel  T.  Ames?  The 
land  under  the  building,  the  building  itself,  the  right  to  use  the 
passageway  in  the  rear  extending  to  Lincoln  street,  the  right  to 
enjoy  the  light  in  the  area,  secured  by  the  provision  that  the  space 
above  the  two-story  building  on  Lincoln  street  shall  remain  open 
and  unobstructed.  These  were  not  mere  personal  rights,  but  ease- 
ments appurtenant  to  and  a  part  of  the  premises  conveyed,  and  neour 
sary  for  the  complete  enjoyment  of  that  portion  which  opened  od 
the  area.  .  Dennis  v.  TTtbon,  107  Mass.  591 ;  Peck  v.  Conway ,  119 
id.  546.  And  if  Samuel  T.  Ames  or  those  claiming  under  him  bad 
raised  the  building  on  Lincoln  street  higher  than  two  stories,  the 
defendants  would  have  been  entitled  to  relief  in  equity  to  enforce 
the  restriction.  Parker  v.  Nightingale,  6  Allen,  341.  The  defend- 
ants thus  acquired  the  whole  interest  in  the  warehouse  on  Summer 
street  and  the  land  on  which  it  stood,  and  subordinate  and  limited 
interests  in  all  the  other  land  between  the  warehouse  and  Lincoln 
street.  These  cannot  be  separated  or  divided,  but  form  one  estate, 
carved  out  of  the  whole  leasehold  estate  of  Samuel  T.  Ames  ac- 
quired from  Lucy  Ann  Harris. 

It  is  plain,  therefore,  that  Samuel  T.  Ames,  while  he  conveyed 
to  the  defendants  his  whole  term  for  years,  did  not  convey  his 
whole  interest  in  the  premises,  which  the  defendants  had  the  right 
to  occupy  and  enjoy  under  their  lease  ;  but  retained  in  himself  all 
the  land,  not  covered  by  the  warehouse  on  Summer  street,  subject 
to  the  easements  granted  to  the  defendants.  The  interest  which 
he  conveyed  to  the  defendants  was  a  portion  of  the  entire  estate, 
and  not  his  whole  estate  in  a  portion  of  the  same.  ''For  there  is 
a  diversity  between  the  whole  estate  in  part,  and  part  of  the  estate 
in  the  whole,  or  of  any  part"    Co.  Lit.  385  a;  Shop.  Touchst  199. 

While  this  case  differs  in  many  of  its  features  from  that  of  Patten 
y.  Deshon^  1  Gray,  325,  yet  the  point  there  determined  is  deciidve 
of  this,  independently  of  the  considerations  stated  above.  In  that 
case,  one  Walker,  a  lessee  for  years,  had  given  a  lease  in  a  portion 
of  the  premises  by  metes  and  bounds,  for  his  entire  term,  to  the 
defendant,  and  afterward  assigned  all  his  right,  title  and  interest 
in  his  lease  to  the  plaintiff ;  and  it  was  held  that  the  plaintiff  could 
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reooTer  from  the  defendant  the  rent  accruing  upon  his  lease.  Chief 
Jufltioe  Shaw  in  delirering  the  judgment  said:  *'  It  would  be  too 
narrow  a  construction  to  hold  that  this  was  only  an  assignment  of 
the  instrument  or  document;  it  means  all  the  right,  title  and  inter- 
est, which  he  holds^  or  has  title  to  hold,  under  the  instrument  It 
clearly  embraced  the  transfer  of  all  right  to  the  use  and  enjoyment, 
for  the  residue  of  the  term,  of  all  that  part  of  the  leased  premises 
which  had  not  been  underlet  to  Deshon.  Had  the  sub-lease  to 
Deshon  been  surrendered,  or  forfeited  by  non-payment  of  rent,  the 
assignment  would  have  passed  to  the  assignee  the  right  to  use  and 
enjoy  that  part  of  the  premises  let  to  Deshon,  for  the  residue  of 
the  term.  It  was  therefore  a  substantial  interest  intended  to  be 
assigned."  "  And  it  is  to  be  considered,  that  Patten,  the  plaintiff, 
by  force  of  that  assignment  of  Walker  to  him,  for  the  whole  term, 
had 'become  assignee  of  the  lessee,  and  as  such  liable  to  the  action 
of  the  original  lessor  for  the  entire  rent  In  order  to  enable  him 
to  meet  that  obligation,  equity  required  that  he  should  haTe  the 
entire  benefit  of  the  term,  including  not  only  the  use  and  occupa- 
tion of  the  part  not  underlet,  but  also  the  rent  accruing  from  sub- 
lessees, of  all  such  parts  of  the  premises  as  were  held  by  them ;  and 
therefore  it  must  have  been  the  intention  of  the  parties,  in  the  as- 
signment, that  the  assignee  should  take  upon  himself  the  burden 
of -paying  the  whole  rent,  and  be  entitled  to  the  benefit  of  the  whole 
of  the  l€i^8ed  premises;  and  that  Walker,  the  original  lessee  and  as- 
signor, being  relieved  from  the  payment  of  any  rent  to  the  original 
lessor,  could  have  no  right  to  receive  rent  of  a  sub-lessee." 

In  the  case  at  bar,  McNeil  acquired  under  the  levy  and  sale  all 
the  right,  title  and  interest  of  Samuel  T.  Ames  in  a  consider- 
able portion  of  the  leasehold  estate  not  let  to  the  defendants.  By 
the  terms  of  the  lease  to  the  defendants,  Samuel  T.  Ames  had  the 
right  to  re-enter  if  the  defendants  failed  to  pay  rent,  or  committed 
strip  or  waste,  and  this  right  passed  to  McNeil  under  the  convey* 
ance  from  the  sheriff  of  all  the  right,  title  and  interest  of  Samuel 
T.  Ames  in  the  leasehold  estates. 

We  are  not  aware  that  the  decision  in  Faiien  v.  Deshon  has  ever 
been  judicially  questioned;  nor  has  any  case  been  called  to  our  at* 
tention,  in  which,  upon  the  same  state  of  facts,  a  different  rule  has 
been  declared.  It  has  been  cited  with  approval  in  numerous  cases  in 
our  own  reports ;  it  has  been  the  law  in  Massachusetts  for  more  than 
twenty  yean,  and  lays  down  a  just  and  equitable  rule,  not  Incon- 
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sistenfc  with  the  established  principles  of  law.  Buffum  v.  Deane,  4 
Gray,  385,  393  ;  ffufU  v.  Thompison,  Z  Allen,  341;  Way  v.  /Za«rf,  6 
id.  364;  Sanders  v.  Partridge,  108  Mass.  558,  560;  i/bJVea  v.  ilm«i, 
120  id.  481 ;  Parier  j.  Merrill,  124  id.  584;  Farringtan  y.  KirnbaO, 
126  id.  313.    See,  also,  Shumway  y.  Collins,  6  Gray,  227. 

The  plaintiff,  McNeil,  entered  upon  the  premises  after  the  sale, 
notified  Lucy  Ann  Harris  of  his  assignment,  and  that  he  would  ptj 
rent  to  her;  and  also  gave  notice  to  the  defendants  that  they  miui 
pay  rent  to  him;  and  we  are  of  opinion,  for  the  reasons  stated,  that 
he  is  entitled  to  recover.  It  therefore  becomes  nnnecesaaiy  to 
consider  the  other  questions  so  ably  argued  at  the  bar,  or  to  reriev 
the  numerous  cases  cited  by  the  counseL  By  the  terms  of  the  n^ 
port,  in  the  first  case  the  exceptions  must  be  overruled;  and  in  tha 
second  case  the  entry  must  be 


George  y.  Gobet. 

(i»M«n.  aaa.) 


Matter  andeervant — regponribUUy  of  master  for  UUffol  act  of  sorvaHJj^fWdm 

b^  Mm. 

A  master  is  clyilly  liable  to  %  statntorj  penalty  for  an  illegal  sale  of  intoxl- 
oating  liqaor  made  by  his  servant,  withoat  his  knowledge  or  consaat,  isd 
against  his  instmotion.* 

ACTION  for  a  penalty.    The  opinion  states  the  feots.    Tha 
plaintiff  had  judgment  below. 

/.  Hopkins,  for  defendant 
/.  E.  Day,  for  plaintiff. 

SouLB,  J.  At  common  law  the  master  is  responsible  for  tha 
wrongful  acts  of  his  servant  done  in  the  execution  of  the  authoritf 
given  by  the  master,  and  for  the  purpose  of  performing  what  dM 
master  has  directed,  whether  the  wrong  done  be  occasioned  by  dia 

*  See  note,  »  Am.  Bep.  dSM, 


JAMIAttY  TERM,  1880.  377 


Gkwrge  v.  Gobejr. 


mere  negligence  of  the  servant,  or  by  a  wanton  and  reckless  pur- 
foee  to  accomplish  the  master's  business  in  an  unlawful  manner. 
Bat  if  the  servant  goes  outside  the  scope  of  his  employment  and 
does  a  wrongful  act,  ior  a  purpose  of  his  own,  and  not  in  the  per- 
formanoe  of  his  master's  business,  the  master  is  not  responsible  for 
such  act.  How0  t.  J^ewmarch,  12  Allen,  49;  Ramsden  t.  Boston  dk 
Albany  Railroad,  104  Mass.  117 ;  a.  c,  6  Am.  Rep.  200;  Hawks  t. 
CharhtnotU,  107  Mass.  414;  Ilawes  v.  Knowles,  114  id.  518;  8.  c,  19 
Am.  Bep.  383;  Levi  v.  Brooks,  121  Mass.  501.  The  fact  that  the 
act  done  is  contrary  to  an  express  order  of  the  master  will  not  exon- 
erate him.    Philadelphia  £  Reading  Railroad  t.  Derby,  14  How.  468. 

We  see  no  reason  why  the  general  principle  which  governs  the 
responsibility  of  the  master  for  the  acts  of  his  servant  should  not 
apply  in  the  case  at  bar.  The  action  is  brought  under  a  statute 
which  makes  that  a  tort  which  was  not  so  before,  and  provides  for 
the  recoTory  of  damages  against  the  tortfeasor.  The  tort  consists 
in  selling  intoxicating  liquor  to  one  who  has  the  habit  of  using  it 
to  excess,  after  notice  of  his  habit  and  a  request  from  his  wife  not 
to  sell  such  liquor  to  him.  The  defendant  engages  in  the  business 
of  selling  liquor  voluntarily.  He  chooses  to  intrust  the  details  of 
the  business  to  a  seryant  If  he  forbids  the  making  of  sales  to  the 
intemperate  person,  and  his  servant  negligently,  through  forgetful- 
ness  of  the  instruction  given  him,  or  through  a  failure  to  recognize 
the  person,  continues  to  make  sales  to  that  person,  there  is  no 
reason  why  the  defendant  should  not  be  responsible  for  the  wrong- 
ful act.  Tl)e  sale  is  his  sale,  made  in  the  performance  of  his  busi- 
ness, and  is  an  act  within  the  general  scope  of  the  servant's 
employment  The  ruling  which  the  defendant  asked  was  properly 
refused.  It  does  not  state  a  combination  of  circumstances  which 
would  relieve  the  master  from  responsibility. 

It  is  to  be  borne  in  mind  that  this  is  a  civil  action,  and  that  the 
mles  which  govern  it  differ  from  the  rules  which  govern  criminal 
proceedings.    Roberge  v.  Burnham,  124  Mass.  277. 

What  would  be  the  result  if  it  appeared  that  the  servant,  know- 
ing the  instruction  given  by  his  master,  made  the  sales  with  the 
intention  of  disobeying  him,  and  for  his  own  purposes,  and  not  for 
the  parpose  of  doing  his  master's  business,  wo  have  not  considered, 
because  that  question  is  not  before  us.  And  we  have  treated  the 
ruling  asked  for  as  intended  to  present  the  case  of  instructions 
given  to  the  servant  in  good  faith;  for  it  would  hardly  be  contended 
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that  instractians  not  to  sell,  which  both  master  and  aervaot  andfl^ 
stood  to  be  a  mere  form  of  words,  exonerated  the  master  from  the 
consequence  of  a  wrongful  sale  made  by  the  servant. 

£xeq}iums  aimrulML 


DoLLiVEB  y.  St.  Jobefh  Firb  jlsd  Mabikb  tssmuscag  Com- 

PAHY. 

(128  Mass.  81IU 
Inmrance  — Jire  — staUment  of  intereti  and  awwnkip  -^mortgti^ 

A  fire  policy  was  conditioned  to  be  void  upon  a  decree  of  foredomue.  or  In  om» 
the  interest  of  the  insured  was  not  truly  stated,  or  was  any  other  tlisa  Ae 
entire,  unconditional  and  sole  ownership  of  the  property.  Theprops^ 
was  suhject  to  an  existing  and  undisclosed  mortgage  and  a  lease  for  jssia 
HM,  no  breach.* 

ACTION  on  a  policy  of  fire  insurance.     The  opinion  states  the 
case.     The  defendant  had  judgment  l)elow. 

S.  B.  Ives,  Jr.  S  L.  S,  Tuckerman,  for  plaintifEs. 

A.  &  Wheeler,  for  defendant. 

SouLE,  J.  The  plaintiffs  are  the  assignees  in  bankmptcyof 
Abraham  Day,  who,  being  the  owner  in  fee  of  the  buildings  de- 
scribed in  his  policy,  subject  to  certain  mortgages  and  to  a  lesaa 
running  for  about  three  and  one-half  years,  obtained  the  policy 
sued  on  ;  and  the  buildings  having  been  destroyed  by  fire,  bring 
this  action  to  recover  the  amount  for  which  they  were  insured. 
The  plaintiffs  were  appointed  assignees  after  the  loss.  The  defend- 
ant contended,'  and  the  chief  justice  at  the  trial  ruled,  that  the 
action  could  not  be  maintained,  because  no  mention  is  made  in  the 
policy  of  the  incumbrances  on  the  title  to  the  property  deetanoyed. 
This  ruling  was  based  on  the  following  provision  of  the  policy : 
*'  4.  If  the  interest  of  the  assured  in  the  property  be  any  other 
than  the  entire,  unconditional,  and  sole  ownership  of  the  property, 
for  the  use  and  benefit  of  the  assured,  or  if  the  building  insored 

^  See  Byen  ▼.  ^^Mrrnenl'  Jiu.  Co.,  post 
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Stands  on  leased  gronnd,  it  must  bo  so  represented  to  the  company, 
and  80  expressed  in  the  written  part  of  this  policy,  otherwise  the 
policy  shall  be  void/'  This  provision  is  in  the  body  of  the  policy, 
and  is  inserted  for  the  benefit  of  the  insnrer.  It  is  to  bo  construed 
strictly  against  it,  and  liberally  in  behalf  of  the  assured.  If,  there- 
fore, its  terms  can  be  satisfied  by  a  construction  which  will  save  the 
policy,  and  at  the  same  time  accord  with  the  established  rules  of 
Jaw.  such  construction  must  be  adopted. 

It  has  long  been  settled  in  this  Commonwealth,*  that  as  to  all  the 
world  except  the  mortgagee,  a  mortgagor  is  the  owner  of  the  mort- 
gsfiied  lands,  at  least  till  the  mortgagee  has  entered  for  possession* 
Waiingion  y.  Oak,  7  Mass.  138 ;  WaW^m  Bank  y.  Watthdm,  10 
Mete  334 ;  White  v.  Whitney,  3  id.  81 ;  Ewer  v.  Ilobbs,  6  id.  1 ; 
Eenrtfe  case,  4  Cush.  257  ;  Howard  v.  Robinson,  5  id.  119;  Buffum 
T.  Bowditch  Ins.  Co.,  10  id.  540  ;  Farneworih  v.  Boston,  126  Mass. 
L  This  being  the  law,  and  the  mortgagees  not  being  in  possession 
of  the  premises,  the  plaintifiPs  assignor  might  well  be  described  in 
a  policy  of  insurance  as  the  owner  of  the  property  insured  ;  and 
inasmuch  as  his  estate  was  in  fee  simple,  not  an  estate  for  life,  and 
not  a  base,  qualified  or  conditional  fee,  it  might  well  be  described 
as  the  entire  and  unconditional  ownership  ;  and  as  he  had  no 
joint  tenant  nor  tenant  in  common,  his  estate  was  well  described  as 
the  sole  ownership.  As  between  him  and  the  defendant,  the  mort- 
gages and  the  lease  were  mere  incumbrances  on  his  title,  not  affect- 
ing its  character  as  entire,  and  not  changing  it  from  an  absolute  to 
a  conditional  estate  or  ownership.  Even  as  between  him  and  the 
mortgagees,  the  mortgagees'  estate  was  the  conditional  one,  deter- 
mmable  by  satisfaction  of  the  condition  set  out  in  the  mortgage 
deed.  There  was  no  joint  tenancy  nor  tenancy  in  common  of  the 
mortgagor  and  the  mortgagees.  All  the  characteristics  of  such 
tenancies  are  lacking  in  their  relations  to  the  property. 

The  lease  for  years  created  only  a  chattel  interest  in  the  premises, 
not  affecting  the  ownership  of  the  fee.  It  was  merely  an  incum- 
brance. It  has  been  held  by  the  Supreme  Court  of  the  United 
States,  in  a  recent  case,  that  an  outstanding  lease  did  not  invalidate 
a  policy  in  which  the  ownership  of  the  assured  was  described  as 
entire,  unconditional  and  sole.  Insurance  Co.  v.  Haven,  95  IT.  S. 
^.  And  we  do  not  understand  that  the  ruling  in  the  case  at  bar 
was  supposed  to  rest  on  the  existence  of  the  leasei 
The  policy  sned  on  provides,  in  the  condition  numbered  1  that» 
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'*  if  the  property  be  sold  or  transferred,  or  upon  the  passing  or  entij 
of  a  decree  of  foreclosure,  or  on  a  sale  under  a  deed  of  trust,  or  it 
the  properly  bo  assigned  under  any  bankrupt  or  insolvent  law,  or 
any  change  takes  place  in  title  or  possession,     *    *    *    or  if  the 
interest  of  the  assured,  whether  as  owner,  trustee,  consignee,  factor, 
agent,  mortgagee,  lessee,  or  otherwise,  be  not  truly  stated  in  the 
policy,  the  policy  is  void.''    It  is  evident  from  the  first  brancliof 
this  condition,  that  the  parties  did  not  intend  that  the  placing  of  a 
mortgage  on  the  insured  property  should  be  regarded  as  a  change 
of  title,  or  have  any  effect  on  the  rights  of  the  parties  to  the  con- 
tract of  insurance,  but  that  the  entry  of  a  decree  for  forecloBoro 
should  avoid  the  policy,  although  such  decree  would  not  destroy 
the  insurable  interest  of  the  mortgagor.     The  language  of  the  bbo- 
ond  branch  of  the  condition  excludes  the  idea  that  a  mortgagee  or 
a  lessee  is  to  be  regarded  as  in  any  sense  an  ^*  owner ''  of  the  prop- 
erty, and  the  whole  condition  numbered  1  aids  in  arriving  at  the 
construction  of  the  condition  numbered  4,  on  which  the  defendant 
relies.    Jackson  v.    Massachuseiis  Ins.  Co.^  23  Pick.  418.    The 
plaintiff's  assignor  owned  the  fee.    There  was  no  adverse  interest 
in  the  property,  except  that  of  the  mortgagees  and  the  lessee.  The 
policy  in  its  terms  indicates  that  mortgaging  the  property  is  not 
intended  to  affect  the  policy,  though  a  decree  for  foreclosing  a 
mortgage  shall  avoid  it.     Furthermore  the  policy  discriminates  be- 
tween owners  and  the  holders  of  incumbrances,  and  nowhere  con- 
tains any  language  which  indicates  that  mortgagees  or  lessees  an 
to  be  regarded,  for  any  purposes  of   the  policy,  as  owners  of  the 
property. 

It  is  to  be  borne  in  mind,  further,  that  the  terms  of  the  condi- 
tion relied  on  by  the  defendant  are  not  thoso  which  would  naturally 
direct  the  attention  of  the  insured  to  the  question  whether  or  not 
his  estate  is  incumbered.  If  the  defendant  intended  that  the 
validity  of  the  policy  should  be  affected  by  the  failure  to  mention 
existing  incumbrances,  that  intention  could  easily  have  been  made 
clear  by  inserting  the  word  '^  unincumbered,''  or  other  phrase  eqaiva* 
lent  thereto,  in  the  fourth  condition  of  the  policy,  after  the  word 
'^  sole."  It  has  already  been  held  by  this  court  that  a  reqnirement 
of  the  policy  that  the  proof  of  loss  should  state  the  '^  whole  value 
and  ownership  of  the  property  insured,"  did  not  require  any  state- 
ment as  to  incumbrances,  the  property  being  under  mortgage- 
Tayhr  v.  jStna  Ins.   Co.,  120  Mass.  254.    In  Tennessee,  it  has 
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been  held  that  the  assnredy  who  had  bought  the  property  and  given 
the  seller  a  lien  for  part  of  the  parchase  money,  was  the  uncondi- 
tional and  sole  owner  of  it.  Manhattan  Ins.  Oo.  t.  Barker,  7 
Ileisk.  503. 

This  caae  does  not  require  us  to  consider  whether  a  subsequent 
mortgage  should  be  regarded  as  '*  a  change  of  title/'  which  would 
sToid  a  policy  containing  nothing  to  explain  the  sense  in  which 
those  words  were  used.  See  Edmands  v.  Mutual  Safety  Ins.  Co^^ 
1  Allen,  311 ;  Shepherd  v.  Union  Ins.  Co.,  38  N.  H.  232  ;  Oomm^r- 
eidl  Ins.  Oo.  r.  Spanknebk,  52  HI.  53;  s.  o.,  4  Am.  Bep.  582 ;  Hart' 
ford  Ins.  Co.  v.  Walsh,  54  HI.  164;  8.  c,  5  Am.  Bep.  115. 

On  consideration,  we  are  all  of  opinion,  that  on  the  peculiar  Ian* 

gnage  of  the  policy  sued  on,  the  ruling  that  the  interest  of  the 

flssared  was  not  sufficiently  expressed  in    the  policy,  and  that 

the  policy  was  therefore  void,  was  erroneous.    The  case  must  there- 

bn 

Stand  for  trial. 


HUBPHY  y.  LOWBLL. 

(ISBIfaM.  SBS.) 

MeMUipti  eerperaUen—nei  UaJbU  for  neeeuarp  amd  earqfkd  hiasUng  in  streeL 

A  dij,  aathoriind  to  build  aewen  in  its  streets.  Is  not  liable  for  damage  done 
hj  Boceseaiy  blasting  of  rocks  in  the  work,  unless  negligently  done  by  its 
■gents.* 

ACTIONS  lor  injuries  to  person  and  properly  occasioned  by 
blasting  in  oonstmctiou  of  a  sewer.    The  defendants  had 
jndgment  below. 

F.  T.  Oremihalge  A  W.  B.  Bent,  for  plaintiffs,  cited  May  t.  Bur* 
deU,9(l.B.  101 ;  Rylands  t.  Fletcher,  L.  B.  3  H.  L.  880 ;  Shipley 
T.  Fifty  Associates,  106  Mass.  194;  s.  o.,  8  Am.  Bep.  818;  JagerY. 
Adams,  123  Mass.  26;  8.  c,  25  Am.  Bep.  7  ;  Hay  y.  Oohoes  Co.,  S 
Comst  159;  Tremain  t.  Oohoes  Oo.,  2  id.  168. 

0.  F.  Rtehardson,  for  defendant. 

OttSr  or  JUM  ▼.  Avwoocl  (»  n.  Uflk  •  am.  Rep.  9. 
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Ahes,  J.  Under  the  law  of  thus  State,  the  mayor  and  aldermen 
of  the  defendant  city  had  authority  to  lay,  make  and  maintain  all 
such  main  drains  and  common  sewers  as  they  should  adjudge  to  be 
necessary  for  the  public  convenience  or  the  public  health.  SUU. 
1869,  ch.  Ill,  §  1 ;  Oen.  Stats.,  ch.  48.  As  there  is  no  saggtestion 
of  any  irregularity  in  the  formal  preliminary  proceedings  of  the 
board  of  aldermen,  it  must  be  inferred,  that  in  the  construction  of 
the  sewer  in  question,  the  defendant  was  acting  under  this  generd 
authority  and  responsibility.  An  authority  conferred  upon  munici- 
pal corporations  or  offioers  to  determine  where  drains  shall  be 
built,  is  in  the  nature  of  a  judicial  power,  involving  the  exercise  of 
a  large  discretion,  and  depending  upon  considerations  affecting  the 
public  health  and  general  convenience.  Emery  v.  Lowell,  104  Mass. 
13,  and  cases  cited.  The  fact  that  the  course,  or  .^"oute  selected  will 
require  the  blasting  of  rocks,  thereby  subjecting  the  owners  and 
occupants  of  adjoining  houses  to  risk  and  inconvenience,  thoagh 
proper  to  be  taken  into  consideration  by  the  board  of  aldermen,  ii 
not  sufficient  to  invalidate  their  decision.  The  balance  of  public 
convenience  may  still  be  in  favor  of  the  proposed  course  ;  and  at 
any  rate,  the  decision  of  the  question  is  within  their  authority. 

It  was  ruled  at  the  trial,  not  merely  that  the  actual  construction 
of  the  drain  must  be  performed  with  reasonable  care  and  skill,  but 
that  the  amount  of  care  must  be  commensurate  with  the  dangerons 
nature  of  the  work,  that  great  care  must  be  taken,  and  that  no 
precaution  must  be  omitted  which  careful  men  acquainted  with  the 
business  ought  to  exercise  in  relation  to  the  same.  We  do  not 
understand  that  the  plaintiffs  object  to  these  instructions,  so  far  as 
they  relate  to  the  manner  in  which  the  work  was  to  be  done.  Their 
complaint  is  that  the  court  refused  to  instruct  the  jury,  that  "if 
the  defendant  or  its  agents  k^ew  that  these  blasting  operationB 
would  be  dangerous  and  likely  to  cause  injury  to  persons  or  propertjt 
notwithstanding  all  the  precautions  that  could  be  taken,  and  injuiy 
did  result  from  such  blasting  operations,  then  the  defendant  is 
liable  for  all  damages  resulting  from  accidents  incidental  to  such 
operations,  provided  the  parties  injured  were  exercising  due  care." 
In  other  words,  as  it  was  pressed  upon  us  in  the  argument,  it  was 
a  want  of  due  care  at  the  outset  to  undertake  and  enter  on  such  a 
dangerous  work  at  all,  and  the  defendant  became  responsible,  in 
this  action,  for. all  accidents.  This  instruction  could  not  properly 
have  been  given.     If  the  board  of  aldermen  had  a  right  to  say 
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where  the  sewer  should  be  laid<(as  we  cannot  doabt  they  had),  and  . 
if  the  citj,  in  its  constrnotion,  furnished  the  degree  of  diligence, 
care  and  skill  described  in  the  ruling  of  the  presiding  judge,  no 
priyateaction  of  tort  can  be  maintained  against  it    The  cases  cited 
by  the  plaintiflb  are  for  the  keeping  of  dangerous  animals,  or  for  . 
wrongs  done  by  one  landholder  in  improving  his  own  property  in  ^ 
sach  a  manner  as  to  injure  or  destroy  that  of  his  neighbor.    They 
famish  no  analogy  to  the  cases  at  bar. 

The  rulings  of  the  court  as  to  notice  of  the  blasts,  and  as  to  the 
harden  of  proof,  were  such  as  the  plaintiffs  requested,  and  were  ^ 
safficiently  favorable  to  them.    The  evidence  as  to  the  cause  of  the  , 
mjary  to  the  dwelling-house,  and  as  to  the  exercise  of  due  care  by 
the  female  plaintiff,  was  conflicting.    The  verdict  of  the  jury  was 
given  upon  proper  instructions,  and  has  settled  both  these  pointa , 
in  favor  of  the  defendant. 

SxeqMona  tverruUL 


OuBHika  T.  CiTT  OF  BOSEOV. 

(tts  lUwi.  saoj 
Mwueipmi  ecfporaUon —  ordinance  —  *^  pr<fliiction$"  in  9^reet9'^door*itejm, 

A  dtf  has  no  power  hy  ordinance  to  prohibit  door-steps  lawfully  established  m 
a  street,  nnder  an  aathority  to  "  make  such  rules  and  regulations  for  the 
eieetlon  and  maintenance  of  balustrades  and  other  projections  upon  the 
roofs  or  sides  of  buildings  as  the  safety  of  the  public  requires/'  and  to  make 
'*aU  salataiy  and  needful  by-laws."    {See  noie,  p.  886.) 

ACTION  for  personal  injuries  sustained  by  running  against  door- 
steps.    The  opinion  states  the  point.     The  plaintiff  had 
judgment  below. 

B.  P.  yeiileianp  for  defendant. 

a 

W.  Gaston  and  0.  L.  B.  Whiiney  {0.  8.  Lincoln  with  them),  for 
plaintiffl 

ExDicoTT,  J.  The  facts  now  presented  in  this  case  in  regard  to 
the  position,  construction  and  condition  of  the  steps  which  consti* 
totcd  the  alleged  defect  in  the  highway,  .do  not  differ  from  those 
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Stated  in  the  former  bills  of  exceptions  as  reported  in  12d  Man. 
173,  and  124  Mass.  434  On  both  occasions  it  was  held  that  under 
the  Statute  of  1824,  ch.  16,  §3,  these  steps,  which  projected  less  than 
three  feet  into  the  highway,  and  were  properly  constrncted  and  in 
good  repair,  could  be  lawfully  maintained  by  the  abutter,  were  not 
a  nuisance,  and  did  not  constitute  an  illegal  obstruction  in  the 
highway.  Whether  they  rendered  the  highway  unsafe  for  a  travel- 
ler in  the  night-time,  using  due  care,  was  entirely  immaterial; 
they  were  authorized  by  law;  the  defendant  could  not  remove  them, 
and  was*  under  no  obligation  to  place  railings  or  other  safeguardB 
around  them  for  the  protection  of  trayellers.  It  was  also  held  that 
it  was  within  the  power  of  the  legislature  to  make  this  provision  in 
regard  to  the  erection  of  door-steps  within  the  limits  of  the  high- 
wikysin  Charlestown,  and  we  find  nothing  in  the  argument  now 
addressed  to  us  by  the  plaintiff  which  leads  us  to  reconsider  that 
question.    122  Mass.  173. 

When  the  case  was  last  before  us  it  appeared  that  in  1869  the 
city  of  Charlestown  passed  an  ordinance  which  was  a  re-enactment 
of  a  similar  ordinance  passed  in  1849,  prohibiting  the  erection  and 
maintenance  of  door-steps  in  the  highway  without  the  permission 
of  the  mayor  and  aldermen  ;  but  for  reasons  then  stated,  it  oonid 
not  properly  form  any  part  of  the  defendant's  bill  of  ezceptionB. 
124  Mass.  434.  It  is  now  before  us,  and  the  question  is  presented, 
whether,  under  the  Gen.  Stats.,  ch.  19,  §  13  (re-enacting  the  Stat 
of  1848,  ch.  278),  by  which  cities  are  authorized  to  make  ''such 
rules  and  regulations  for  the  erection  and  maintenance  of 
balustrades,  or  other  projections  upon  the  roofs  or  sides  of  buildings 
therein,  as  the  safety  of  the  public  requires,"  Charlestown  had  the 
power  to  pass  an  ordinance  prohibiting  the  maintenance  of  door- 
steps in  the  highway,  which  were  lawfully  there  under  the 
provisions  of  the  Stat,  of  1824,  ch.  16,  §  3.  In  this  connectiony  it 
is  also  to  be  noticed  that  the  city  of  Charlestown,  under  its  charter 
was  empowered  to  make  "  all  such  salutary  and  needful  by-law^  as 
towns,  by  the  laws  of  this  Commonwealth,  hare  power  to  make 
and  establish."    Stats.  1847,  ch.  29,  §  20. 

We  are  of  opinion  that  these  statutes  did  not  authorise  Charles- 
town  to  pass  such  an  ordinance.  The  power  conferred  by  the  Gen. 
Stats.,  ch.  19,  §  13,  is  limited  to  ''balustrades  or  other  piojectiona 
upon  the  roofs  or  sides  of  buildings ; "  and  undoubtedly,  under  this 
provision,  they  may  be  allowed  or  forbidden  as  each  dty  mij 
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determine.  Tho  words  "balustrades  or  other  projections/'  a« 
applied  to  tho  roof  of  a  building,  would  seem  to  refer  to  those 
additions  or  structures  upon  the  roof,  which  might  under  certain 
circumstances  render  a  highway  unsafe  for  travellers ;  but  it  in 
unnecessary  in  this  case  to  determine  precisely  what  projections  on 
a  roof  are  included  in  these  words.  As  applied  to  the  sides  of  a 
building,  which  is  the  on]y  matter  to  be  considered  here^  the  words 
'*  other  projections  "  clearly  refer  to  those  portions  of,  or  attach- 
ments to,  the  sides,  which  are  near  the  line  of  a  highway,  or  which 
project  over  and  therefore  in  one  sense  into  the  highway,  such 
as  balconies,  canopies,  widows,  cornices,  gutters,  signs  or  other 
additions  supported  by  the  building  itself,  which  do  not  obstruct 
the  travel  on  the  highway.  These  may  project  so  far  as  to  be  in- 
secure, or  by  reason  of  the  use  to  which  they  may  be  put,  op 
through  want  of  proper  repair,  may  fall  and  endanger  the  safety  of 
trarellers ;  and  the  legislature  might  well  consider  them  a  proper 
subject  of  regulation  by  the  authorities  of  cities. 

But  the  words  of  the  statute  are  not  bi*oad  enough  to  authorize 
cities  to  make  rules  and  regulations  for  the  erection  and  mainten- 
ance of  door-steps  within  the  actual  limits  of  a  highway.    Such 
♦loor-steps,  though  connected  with  and  a  part  of  the  building,  are 
iiot  necessarily  supported  by  it,  and  are  not,  properly  speaking, 
projections  on  the  side  of  it,  but  are  rather  structures  erected  in 
and  occupying  a  part  of  the  highway  itself.     The  fair  construction 
of  the  language  of  this  section  is,  that  it  intends  to  deal  with  those 
parts  of  a  building  which  may  project  near  or  over  the  line  of  a 
highway,  and  which,  if  not  properly  constructed  and  maintained^- 
may  endanger  the  safety  of  the  public  ;  and  that  it  does  not  attempl^ 
to  deal  with  those  additions  to  or  parts  of  a  building  which  may 
occupy  the  highway  itself,  or  obstruct  travel  thereon,  and  thus  con«^ 
stitute  a  nuisance  in  the  highway,  if  not  authorized  by  law.    In 
other  words,  cities  are  authorized  to  regulate  the  erection  and  main- 
tenance of  such  projecting  parts  of  a  building,  standing  upon  or 
near  the  line  of  a  highway,  which  do  not  in  any  way  obstruct  the 
nse  of  the  highway,  or  constitute  a  defect  therein,  although  under 
some  circnmstances  they  may  endanger  the  safety  of  the  public;  but 
they  are  not  authorized  to  I'egulate  the  erection  and  maintenance 
of  permanent  structures  or  additions  to  a  building,  which  stands  ia 
the  way  itself  or  create  an  obstruction  therein. 
There  are  grave  reasons  why  the  legislature  shonld  not  give  citfea 
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Huthority  to  permit  door-steps  and  other  stractores  connected  with 
buildings  to  encroach  and  to  obstruct  travel  upon  a  hi^way,  which 
all  the  citizens  of  the  Commonwealth  have  the  right  to  use;  thai 
leaying  to  the  discretion  of  a  municipal  corporation  to  determine 
to  what  extent  the  highways  within  its  limits  may  be  permanendj 
encroached  upon  and  devoted  to  private  uses.  In  the  absence  of 
express  words,  or  the  use  of  such  words  as  by  neoessaiy  implicatioD 
include  such  a  grant  of  power,  we  cannot  presume  it  was  intended 
to  be  conferred.  These  considerations  also  afford  an  answer  to  the 
argument  that  Charles  town  had  authority  to  pass  this  ordinance 
under  the  power  conferred  by  its  charter  to  make  such  byJaws  ai 
towns  may  establish. 

The  case  of  ConifnonweaUh  v.  Ooodnow,  117  Mass.  114^  is  rdied 
on  as  an  authority  by  the  plaintiff.  In  1799,  an  act  was  passed 
prohibiting  any  person  from  erecting  and  maintaining  any  bow 
window,  which  should  project  more  than  one  foot  from  the  front 
of  his  house  into  any  street  in  the  town  of  Boston ;  thereby  bj 
implication  allowing  a  bow  window  to  project  not  more  than  (Mie 
foot  Stat  1799,  ch.  31 ;  2  Mass.  Spec.  Laws,  340.  An  ordinance 
was  passed  by  the  city  of  Boston  under  the  authority  conferred  bj 
Oen.  State.,  ch.  19,  §  13,  prohibiting  all  persons  under  a  penalty 
from  constructing  any  window  which  should  project  into  the  street 
A'  bow  window  is  clearly  a  projection  on  the  side  of  a  building, 
and  the  city  having  antiiority  to  make  rules  and  regulations  ot 
tkat  subject,  it  was  held  that  the  ordinance  was  valid.  If  the  citf 
had  passed  no  ordinance  on  that  subject,  the  statute  of  1799 
would  have  remained  in  force ;  but  having  passed  an  ordinance 
relating  to  the  projection  of  windows,  the  provision  of  the  statute 
of  1799  was  superseded. 

3at  this  has  no  application  to  the  case  at  bar.  The  city  o( 
Gharlestown<  had  no  authority  to  pass  an  ordinance  regulating  the 
erection  and  maintenance t)t  door-steps  in  the  highway;  and  the 
provisions  in  regard  to  door-steps  in  Charlestown,  conteined  in  the 
Stat,  of  1824,  ch.  16,  §  3,  were  not  superseded.  That  statute 
therefore  in  force  at  the  time  of  the  alleged  injury. 

BxcepHons- sustained. 


NofnBTTHB  RKPOBRR.~The  base  of  CMdBtraw  t,  Ihuktoorth  In  the  Queen^ 
IHyisloii,  March  8?,  1880, 4S  L.  T.  440,  Is  In  pobit.  Astatute  proTldad  that  '*  no  prajedloa  of 
any  kind  shall  be  made  In  front  of  any-  building  over  or  upon  the  pavement  of  any  i 
with  ezoeptioDS  for  shop  fronts,  doorways,  cornices^  and  pOaaters,  under  certain 
Uoni*  Tha  seotfjOPs  Immediately  preceding  prohibited  the  diaohaige  oC 
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mote  apon  the  footways  or  into  the  street,  and  provided  for  oorering  openings  In  or  into 
tbefootwajB.  It  was  held  that  the  words  "  orer  or  **  only  included  such  projections  as 
vosU  be  an  obstruction  to  foot  passengers,  and  did  not  include  projections  all  the  way  up 
a  boose.  On  the  hearing  of  the  information  it  wss  proved  that  the  projection  complained 
of  was  an  oriel  window  of  stonework,  which  measured  from  the  bottom  to  the  top  11  ft., 
aad  projected  over  the  foot-path  2  ft.  6  In^  and  that  the  distance  between  the  lowest  part 
of  the  window  and  the  foot-path  waa  14  to  15  feet,  and  that  such  oriel  window  was  not  in 
the  nature  of  a  shop  front,  doorway,  cornice  or  pilaster,  and  also  that  the  land  over  which 
the  vbulow  projected  was  to  the  extent  of  S  ft.  6  in.  part  of  the  public  highway,  being,  in 
fact,  the  foot  pavement  of  the  street.  It  was  however  proved  to  the  magistrate  that  the 
window  was  not  any  nuisance  or  obstruction,  except  only  so  far  as  any  such  projectloa 
oeoeMurOly  interferes  with  the  access  of  light  and  air  to  the  street,  and  with  the  regulari^ 
of  the  line  of  buOdings  in  the  street,  and  that  it  did  not  interfere  with  the  firee  use  of  the 
foot-path.  The  court  said:  ^  It  is  contended  that  the  words  ^  over  or  *  upon  the  pavement 
•ppiy  to  any  prc^JecUon  in  any  building,  however  high.  If  that  constructioa  is  right.  It 
wmld  prevent  the  owner  of  a  private  house  from  having  a  balcony,  verandah,  -or  other 
lisnniwB  projection,  if  it  projected  beyond  the  vertical  line.  We  are  persuaded,  kwklQg 
it  the  act,  that  this  was  not  itsintention.  Thoobjectof  the  string  of  sections  relating  to 
footways  was  to  keep  them  clear  for  foot  passengers,  and  of  the  words  *  over  or '  was  to 
Beet  the  caae  of  a  projection  not  actually  touching  the  foot-path,  but  at  the  same  time  an 
obstmetion  to  foot  passengers.  Therefore,  the  words  referring  to  shop  fronta,  etc.,  are  in- 
serted to  except  them,  under  certain  conditions,  fh>m  this  section.  If  .the  intention  had 
been  to  prevent  projections  all  the  way  up  the  house,  we  should  not  have  expected  to  And 
the  caoejptlona  relating  to  facias.  We  are,  therefore,  of  the  opinion  that  the  maglstnito 
look  the  right  view,  and  that  these  sections  are  not  intended  to  preserve  the  fk«e 
of  sir.  but  only  the  firee  passage  of  foot 
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(12B  Kasa.  410.) 

Oriminal  km — ffome  (aw  —  of  wing  to  mXt,  birdg  kBUd  m  anoihir  State. 

Thm  atetiita  ponlahlng  any  one  who  in  MMflachasetto  takes  or  kills  woodooek, 
etc,  between  epedfied  days,  or  bays,  sella,  ofien  for  tale*  or  has  them  In 
pnMuwIon  within  the  same  time,  does  not  apply  to  Boflh  Urda  lawfnllj' 
taken  or  killed  in  another  Stote.     (See  note,  p.  890.) 

CONVIOTION  of  unlawfully  offering  woodcock  for  sale.    The 
opinion  states  the  facts. 

E.  Avery,  for  defendants. 

» 

O.  Marsian^  attorney-general,  and  R  H.  OiOettt  aasiatant  attor* 
]iey«genera],  for  Gommonwealth. 

Gray,  0.  J.     This  complaint  is  founded  en  the  Stat  of  1879, 
eh.  209,  §  1,  by  which  it  is  enacted  that  '^  whoever  in  this  Oommon  - . 
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wealth  takes  or  kills  any  woodcock  or  any  ruffed  gronse,  comiDonly 
called  partridge,  between  the  first  day  of  January  and  the  first  day 
of  September  in  any  year,  or  any  quail  between  the  first  day  of 
January  and  the  fifteenth  day  of  October  in  any  year,  or  within  the 
respective  times  aforesaid  sells,  buys,  has  in  possession,  or  offers  for 
sale,  any  of  said  birds,  shall  upon  conviction  be  punished  by  a  fine 
of  120  for  each  and  every  such  bird." 

The  clause  of  this  statute,  as  to  having  in  one's  possession  within 
the  times  mentioned  '*  any  of  said  birds,"  neither,  on  the  one  band, 
expressly  includes,  like  the  Stat  of  1855,  ch.  197,  §  1,  andtheGkn. 
Stats,  oh.  82,  §  1,  '^  birds  taken  or  killed  in  this  Commonwealth  or 
elsewhere ; "  nor  on  the  other  hand,  is  it  in  terms  limited,  like 
the  Rev.  Stats,  ch.  53,  §  1,  and  the  Stats,  of  1870,  ch.  304,  §  1,  and 
1877,  ch.  95,  §  1,  to  birds  taken  or  killed  within  the  Common- 
wealth. 

The  question  presented  by  the  case  at  bar  is,  whether,  in  the  ab* 
sence  of  any  explicit  manifestation  of  the  intent  of  the  legislature, 
the  words  ''any  of  said  birds"  are  to  be  construed  in  the  larger 
sense,  as  meaning  any  woodcock,  partridge  or  quail  whatever ;  or  in 
the  more  restricted  sense,  as  meaning  any  woodcock,  partridge  or 
quail  taken  or  killed  in  this  Commonwealth  within  the  times  before 
mentioned.  By  the  first  alternative,  the  mere  possession,  in  the  first 
part  of  every  year,  of  birds  which  had  been  lawfully  taken  or  killed 
in  another  State,  or  even  in  this  Commonwealth  and  at  a  time  when 
it  was  lawful  to  kill  them  here,  would  be  made  a  punishable  ofFense; 
as  if,  for  instance,  woodcock  killed  in  the  autumn  should  be  pre- 
served ia  ice  after  the  first  of  January  for  subsequent  consumption. 
To  adopt  such  a  conclusion,  when  not  imperatively  required  by  the 
language  of  the  act,  would  be  inconsistent  with  the  ordinary  rales 
of  construction  of  penal  statutes. 

Some  stress  was  laid  by  the  attorney-general  on  the  proviso  in- 
serted at  the  end  of  §  1  of  the  Stat,  of  1879,  in  these  words:  ''  Pro- 
vided that  any  person  may  buy,  sell,  or  have  in  possession,  quail 
and  pinnated  grouse,  commonly  called  prairie  chicken,  during  the 
months  of  January,  February,  March  and  April,  provided  the  same 
are  not  taken  or  killed  contrary  to  the  provisions  of  this  act"  This 
proviso,  with  no  other  change  except  in  being  limited  to  foor 
months  instead  ot  extending  throughout  the  year,  is  taken  from 
the  Stat  of  1877,  ch.  95,  in  which  it  appears  at  the  end  of  §  7,  cor- 
xesponding  to  §  9  of  the  Stat  of  1879,  and  imposing  a  penalty  on 
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"* whoever  in  this  Commoa wealth  at  any  season  of  the  year  takes  or 
kills  any  pinnated  grouse,  commonly  called  prairie  chicken,  unless 
upon  ground  owned  by  him  and  grouse  placed  thereon  by  the  owner." 
This  proviso,  relating  both  to  quail  and  to  pinnated  grouse,  has 
thus  beeu  transferred,  from  a  section  relating  to  pinnated  grouse  and 
not  to  quail, to  a  section  relating  to  quail  and  not  to  pinnated  grouse. 
That  it  is  not  necessarily  inconsistent  with  a  strict  construction  of 
the  enacting  clauses  of  the  statute  is  shown  by  the  very  fact  of  its 
having  been  first  introduced  in  the  statute  of  1877,  which  expressly 
limited  the  prohibition  of  having  in  possession  woodcock,  partridge 
or  quail  to  those  "  taken  or  killed  within  this  Commonweal thr" 
Stat.  1877,  ch.  95,  §  1. 

The  true  construction  of  the  clause  in  question  is  put  beyond 
doabt  by  section  10,  which  enacts  that  ^'ih  all  prosecutions  under 
the  provisions  of  this  act,  the  possession,  except  as  provided  in  section 
ode,  by  any  person  or  corporation,  of  birds  mentioned  as  protected 
by  this  act,  during  the  time  within  lyhich  the  taking  or  the  killing 
of  the  same  is  prohibited,  shall  he  prima  fads  evidence  to  convict 
under  this  act"  That  the  words  "  except  as  provided  in  section 
one"  refer  to  the  proviso  only,  and  not  to  the  enacting  clauses  of 
that  section,  may  be  inferred  from  the  exception's  not  mentioning 
the  second,  third  and  fourth  sections,  relating  to  ducks  and  teal, 
plover  and  sandpiper,  doves  and  tei*ns,  which  contain  no  such  pro- 
viso, but  are  in  all  other  respects  like  the  first  section;  And  saying 
that  possession  shall  be  prima  facie  evidence  necessarily  implies 
that  it  shall  not  be  conclusive;  if  the  mere  possession  of  birds  dur- 
ing the  time  within  which  the  taking  or  killing  of  them  is  prohib- 
ited, of  itself  constituted  an  offense  under  the  previous  sections  of 
the  statute,  to  say  that  such  possession  shall  be  prima  facie  evi- 
dence would  be  superfluous,  if  not  absurd. 

The  object  of  the  statute  is  to  protect  these  birds  during  the 
breeding  season,  and  for  such  a  reasonable  portion  of  the  year  as 
may  prevent  them  from  being  exterminated  or  their  numbers  dim- 
inished in  this  Commonwealth.  The  modo  in  which  the  statute 
seeks  to  attain  this  object  is  by  punishing  the  taking  or  killing  of 
such  birds  in  this  Commonwealth  during  the  times  specified,  or  the 
baying,  selling,  offering  for  sale  or  having  in  possession  in  this 
Commonwealth,  during  those  times,  of  birds  so  taken  or  killed; 
and  by  enacting  that  the  possession  in  this  Commonwealth  at  such 
times  of  any  birds  of  the  kinds  specified  shall  be  prima  fade  evi- 
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dence  to  conyict ;  leaving  it  for  the  defendant  to  prove,  if  he  csd, 
that  the  birds  found  in  his  possession  were  not  taken  or  killed  in 
this  Commonwealth  at  a  prohibited  time.  So  constmed,  the  stst- 
ute  is  reasonably  adapted  to  carry  out  its  object,  and  is  free  from 
all  constitutional  difficulty.  Cbmrnonwealih  v.  WittiamB^  6  Ony,  1, 
6 ;  Phelps  v.  Racetf,  60  K.  Y.  10;  8.  c,  19  Am.  Kep.  140 ;  Railmd 
Co.  T.  HuuHy  95  U.  S.  465. 

In  the  case  at  bar,  it  being  agreed  that  the  woodcock  which  the 
defendants  had  in  their  possession,  offered  for  sale  and  sold,  hsd 
been  lawfully  taken  or  killed  in  another  State«  the  defendants  were 
wrongly  convicted. 

The  cases  mentioned  at  the  argument  are  distingaishabk  bom 
the  present  case.  The  statute  of  39  and  40  Vict,  ch.  29,  §  2, 
under  which  it  was  held  in  Whiiehead  v.  Smithen.  2  C.  P.  D.  563, 
that  a  person  having  in  his  possession  a  plover  killed  abroad  might 
be  convicted,  differed  from  the  statute  before  us  in  explicitly  enact- 
ing that  any  one  who  6houl4  at  certain  seasons  **  kill,  wound  or 
take  any  wild  fowl,  or  have  in  his  control  or  possession  any  wild 
fowl  recently  killed,  wounded  or  taken,"  should  be  subject  to  a 
penalty;  and  in  omitting  to  re-enact  the  clause  of  a  previous  stat- 
ute, which  allowed  a  defendant  to  show  that  the  bird  had  been 
bought  or  received  before  the  prohibited  time,  or  from  some  person 
residing  out  of  the  realm.  And  the  statute  of  New  York  of  1871, 
ch.  721,  under  which  the  defendant  was  convicted  in  FMft  t- 
Raeey,  above  cited,  for  having  in  his  possession  quail  killed  in 
another  State,  enacted  that  no  person  should  kill  or  expose  for  sale, 
or  have  in  his  possession  ''after  the  same  has  been  killed,"  anj 
quail  between  the  times  mentioned,  and  defined  the  cases  (of  which 
that  before  the  court  was  not  one)  in  which  the  defendant  might 
protect  himself  by  proving  that  the  bird  had  been  killed  before  the 
prohibited  time,  or  in  a  state  in  which  the  killing  was  not  pro- 
hibited. 

Eocceptioiis  sustained. 

Nan  BT  TBB  Rkpoktbk.  —  In  Magner  ▼.  iVoplc,  nUnots  Suprema  Ooort,  Febw  ISBI,  ^ 
oontnury  doctrine  was  held  in  respect  to  game  unUwfiinjr  kUled  In  the  other  State.  Tto 
«oartMld: 

"But  it  ia  argued,  this  cannot  be  the  correct  construction,  because  sudi  a  prahfblUai 
does  not  tend  to  protect  the  game  of  this  State.  To  this  there  seems  to  be  two  aasven. 
First,  the  language  is  dear,  and  free  of  smblgui^.  and  in  such  case  there  is  no  roon  for 
oonstroctlon.  The  language  must  be  heid  to  mean  Just  wliat  it  says.  Seooad.  It  csaaoi 
be  said  to  be  within  Judicial  cognisance  thst  such  a  prohibition  does  not  tend  to  protect  thi 
game  of  this  State.    It  being  conceded,  as  it  tacitlj  is  bj  the  argument,  that  pemitdsg 
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tb•iDl^^»piBg,  neltiiiff,  Innaiing,  etc,  of  wild  fowUbirdB,  etc.,  during  certain  mmods  oC 
tteyMT.  tends  to  the  protection  of  wild  fowl,  birds,  etc.  we  think  It  obTious  that  the  pro> 
hibttaon  otaU  poanssion  and  sales  of  such  wild  fowls  or  birds,  during  the  prohibited  sea> 
MM,  would  tend  to  their  protectiop,  in  erdndlng  the  opportunity  for  the  eraslon  of  such 
lav  bj  clandestinelj  taking  them  beyond  the  State,  and  afterward  bringing  them  Into  the 
Mate  tor  ssle,  or  by  other  subterf^ages  and  evasions. 

**  It  is  quite  traa  that  the  mere  act  of  allowing  a  quail  netted  In  Kansas  to  be  sold  here 
doMBOt  Injure,  or  In  anywise  affect  the  game  here— bat  a  law  which  renders  all  sales  and 
alpoansrion  nnlawftil,  will  more  certainly  prerent  any  posnsslon  or  any  sale  of  the  game 
withfai  the  State,  than  wiH  a  law  allowing  posessslon  and  sales  hereof  the  game  taken  in 
cthvStates.  This  is  but  one  among  many  instanoss  to  be  found  In  the  law,  where  acts 
vUdiiBsndoCtbemselTeBaloae,  are  harmless  enough,  but  which  are  condemned  because 
of  the  CMility  they  otherwise  offer  for  a  cover  or  disguise  for  the  doing  of  that  whidi  Is 


t* 


'A  stanllsr  objection  to  the  ooBstruction  of  the  act,  it  seems,  was  raised  in  ffAitehMHl  T. 
flMOcft,  t  C.  P.  D.  fiB8;  tl  Moak,  4B8,  but  Lord  Golbridob,  a  J.,  said:  'I  am  of  oplnkio 
that  that  aignmentia  not  wen  founded.  It  Is  said  It  would  be  a  strong  thing  for  the  legis* 
ktars  of  the  United  Kingdom  to  faiterf ere  with  the  rights  of  foreigners  to  klU  birds.  But 
kany  well  be  that  the  true  and  only  mode  of  protecting  British  wild  fowl  ftom  Indlsorin^ 
taste  daaghfeer,  aa  well  as  of  protecting  other  British  interosts.  Is  by  interfering  indhiectiy 
vtti  the  proceedings  of  foreign  persons.  Tlie  object  is  to  prevent  British  wild  fowl  from 
Mag  Improperiy  killed  and  aoM  under  pretense  of  their  being  imported  from  abroad.* 

*In  that  case  the  wHd  foml  was  shown  to  hare  been  one  of  a  consignment  of  dead  plovers 
neelfed  by  a  poulterer  firomHonand,  and  It  waa  held  that  Its  sale  was  prohibited  by  gen- 
•nl  kaiaage  like  that  of  the  section  under  consideration,  prohibiting  all  sales  of  such 


**  la  Phelps  T«  Roeey,  60  N.  Y.  10;  s.  o.,  10  Am.  Bep.  110,  the  language  of  the  statute  was 
■ahstsatiallytheaameaathatof  theOthaeetion.  Tlie  defense  there  was  that  the  bird  —  a 
laail— had  been  kUled  In  the  proper  seaaon,  but  had  been  kept  by  a  process  for  preserv- 
iaggunenntH  after  the  seaaon  expired,  and  thenoffered  forsale.  The  court  said:  'The 
Is  denounced  against  the  selling  or  poaeesslon  after  that  time,  irreapectlve  of  the 
or  pteee  of  killing.  The  additional  fact  alleged  that  the  defendant  had  invented  a 
of  keeping  game  fkom  one  lawful  period  to  another,  is  not  provided  for  In  the  act^ 
ladlshmnaterial,*"   Compare iSCats  v.  Amndert,  10  Kaut  127;  s.  c,  07  Am.  Bep.  OS, 


OOMXOKWEALTH  T.  HaBTWBLL. 
(108  Maes.  415.) 
MwdtuU  taw-^homkids  Sy  neg^enee — indietmeni'-'proqf. 

On  as  Indlctoient  against  a  rallwaj  oondaetorfor  manslaoghter,  eausad  by  Us 
crimfaial  neglSgenoe  1q  mlspladng  a  switch  and  omitting  to  notify  it  to  aa 
approaching  train,  and  alleging  that  he  knew  the  approach  of  the  other 
tralii,  th«  fact  of  hia  knowledge  most  be  proTed  as  laid. 

CIONVIOTION  of  manslaiighter.    The  opinion  states  the 
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D*  S,  liicJiardson  and  S.  Hoary  for  defendant 

G.  MarstoHy  attorney-general,  and  F.  H.  Oillett^  assistant  attor- 
ney-general^ for  Commonwealth. 

ExDicoTT,  J,  This  is  an  indictment  for  manslaughter^  in  which 
the  defendant  is  charged  with  negligence  and  omission  of  duty,  as 
conductor  of  a  freight  train>  whereby  another  train  was  thrown 
from  the  tracks  and  a  passenger  thereon  was  killed. 

The  indictment  recites  that  the  defendant  was  a  conductor  in 
the  employment  of  the  Old  Colony  Bailroad  Company,  and  was,  on 
October  8,  1878,  in  charge  of  a  freight  train,  on  the  road  of  the 
company,  which  had  been  run  over  the  outward  trade  from  Boston 
to  the  Wollaston  station  in  Quincy  under  his  direction;  that  the 
company  had  established  for  the  guidance  of  its  servants  proper 
and  sufficient  rules  and  regulations,  having  relation  to  the  crossing 
of  the  inward  track,  over  which  traind  passed  on  their  way  t( 
Boston,  by  locomotive  engines  and  trains  using  or  running  upon 
the  outward  track,  which  rules  and  regulations  were  in  force  at  the 
time  and  well  known  to  the  defendant;  and  that  it  became  and  wa^ 
his  duty  not  to  conduct  his  locomotive  engine  from  the  outward 
track  across  the  inward  track,  without  first  sending  forward  the 
proper  signal  to  warn  the  driver  of  any  train  approaching  on  the 
inward  track  that  he  could  not  safely  pass  without  stopping. 

The  indictment  then  charges  as  follows:  '^Yet  the  said  Hart- 
well,  well  knowing  the  premises,  and  well  knowing  that  a  certain 
train,  to  wit,  a  ti*ain  consisting  of  a  certain  other  locomotive  steam- 
engine,  and  divers,  to  wit,  twenty  cars  attached  thereto  and  drawn 
thereby,  was  then  and  there  lawfully  travelling  and  being  propelled 
on  and  along  the  said  inward  track  of  said  railroad,  and  was  then 
due  and  about  to  arrive  at  that  part  of  said  railroad  in  Qnincj 
aforesaid,  near  the  Wollaston  station  aforesaid,  but  disregarding 
his  duty  in  that  behalf  did  "  at  the  same  time  and  place  "  willfully 
and  feloniously,  and  in  a  wanton,  negligent  and  improper  manner, 
and  contrary  to  his  duty  in  that  behalf,  and  while  the  last-men- 
tioned train  was  then  and  there  due  and  about  to  arrive  as  afore- 
said, conduct  and  drive,  and  suffer,  permit  and  direct  to  be  con- 
ducted and  driven,"  his  own  locomotive  engine  across  the  inward 
track  to  a  side  track,  and  attached  to  it  certain  freight  cars,  and 
again  crossed  the  inward  track  to  the  outward  track,  ''  thereby 
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leaving  the  switch  thrown  out  of  liuo,  so  as  to  disoonuect  the  rail{> 
upon  the  inward  track,  without  first  sending  forward  any  sigi^ai 
whatever  to  warn  the  driver  of  said  approaching  train  so  due  as 
aforesaid,"  in  accordance  with  the  rules  and  regulations  of  the  com- 
pany. 

The  indictment,  after  again  stating  that  this  train  of  twenty  cars 
was  then  due,  and  that  the  defendant  neglected  to  send  forward  the 
re<iaired  signal,  proceeds  to  charge  in  substance,  that  by  means  of 
the  premises  and  the  felonious  neglect  and  omission  of  the  defend- 
ant, the  driver  of  the  approaching  train,  then  due  at  the  Wollaston 
station,  was  induced  to  believe  that  the  inward  track  was  unbrokeii 
and  unobstructed,  and  that  he  might  safely  pass  ;  that  he  did  nbt 
stop,  but  continued  On  hid  course,  and  by  reason  of  the  misplace- 
ipzat  of  tlie  switch,  the  train  was  thrown  from  the  track,  and  k 
passenger  therein  named  Patrick  Reagan  was  killed. 

It  appeared  in  evidence  that  the  train  thus  thrown  from  the 

track  was  an  extra  train,  and  that  the  defendant  had  a  written 

notice  from  the  superintendent  of  the  company  that  it  would  ruii 

on  that  day.     The  notice  contained  the  time-table  of  the  ti*ain,  and 

it  was  due  in  Boston  soon  after  five  o'clock  in  the  afternoon.     The 

defendant's  train  left  Boston  on  its  regular  time,  at  half -past  six, 

more  than  an  hour  after  the  extra  train  wias  due  in  Boston,  and 

reached  Wollasto'n  station  soon  after  seven.     The  extra  train  was 

then,  according  to  the  time-table  contained  in  the  notice  received 

by  the  defendant,  more  than  two  hours  behind  time.    The  defendant 

vhile  at  the  Wollaston  station,  in  obedience  to  directions  from  the 

freight  agent,  took  the  freight  cars  from  the  side  track,  crossing 

the  inward  tracks  as  set  forth  in  the  indictment,  without  sending 

forward  the  required  signal  to  warn  any  train  approaching  on  that 

track.     Xo  evidence  was  introduced  by  the  government  that  the 

defendant  knew  that  the  extra  train  was  then  due  and  about  to 

arrive  at  the  Wollaston  station.     On  the  contrary,  it  appeared  by 

the  evidence  that  he  then  understood  it  was  in  Boston,  and  stated 

to  his  engineer  before  he  left  Boston  that  it  had  arrived. 

Among  other  instructions  requested,  the  defendant  asked  the 
ocdrt  to  rule,  that  the  averment  that  Hartwell  well  knew  that  a 
certain  train  **  was  then  and  there  lawfully  travelling  and  being 
propelled  on  and  along  the  said  inward  track  of  said  railroad, 
and  was  then  due  and  about  to  arrive  at  that  part  of  said  railroad 
in  Qaincy  aforesaid  near  the  Wollaston  station  aforesaid/'  was  r 
Vol.  XXXV— 50 
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material  averment,  which  mast  be  proved  by  the  Commonwealth^ 
and  there  was  no  evidence  in  the  case  to  support  that  averment. 

The  court  declined  to  give  this  ruling  ;  and  it  is  contended  bj 
the  government  that  this  averment  need  not  be  proved  as  laid,  but 
can  be  rejected  as  surplusage.  But  we  are  of  opinion  that  tiie 
ruling  should  have  been  given,  and  that  the  defendant's  exoeptioni 
on  this  point  must  be  sustained. 

The  precise  question  is  whether  this  averment  can  be  rejected  tt 
mere  surplusage,  or  whether  it  is  of  such  a  character  as  not  only  to 
be  descriptive  of  the  negligence  charged,  but  in  its  connectum 
with  the  other  parts  of  the  indictment,  is  notice  to  the  defendsat 
^f  the  exact  charge  which  he  has  to  meet. 

The  defendant  is  charged  with  the  crime  of  manslaughter ;  sad 
tlie  specific  nature  of  the  charge  is,  that  bj  reason  of  his  culpable 
negligence  and  omission  to  perform  his  duty,  Patrick  Reagan  was 
killed.  His  guilt  therefore  depends  solely  upon  the  question 
whether  he  was  negligent,  and  failed  to  perform  his  duty  upon  a 
given  occasion,  and  under  such  circumstances  that  he  may  be  held 
criminally  responsible  for  the  death.  He  is  entitled,  therefore,  to 
have  the  nature,  character  and  extent  of  the  negligenoe,  which  con- 
nects him  with  the  death  of  Beagan,  fully  and  plainly,  substantially 
and  formally  described  to  him  in  the  indictment 

This  the  indictment  does  or  attempts  to  do,  and  charges  in  sub- 
stance,  that  well  knowing  the  rules  of  the  road,  and  his  duty  in 
that  regard,  and  what  signals  should  be  given  when  an  engine  or 
train  from  the  outward  track  crosses  the  inward  track,  and  also 
well  knowing  that  this  particular  train  was  then  due  and  about  to 
arrive  upon  that  track,  he  neglected  to  give  the  required  signal, 
and  the  death  of  Reagan  was  the  result  The  pleader  has  made 
the  knowledge  of  the  defendant  that  the  express  train  was  due,  as 
well  as  his  knowledge  of  the  rules  and  his  duty  in  regard  to  them, 
an  essential  and  material  portion  of  the  description  of  the  acts 
and  conduct  of  the  defendant  which  go  to  constitute  the  n^li- 
gence  charged ;  and  the  negligence  charged  is  not  merely  that  be 
failed  to  give  the  signal  required  to  notify  any  approaching  train, 
but  that  ho  failed  to  give  it  when  he  knew  there  was  an  instant 
and  pressing  necessity  for  so  doing,  because  this  particular  train 
was  then  due  at  that  point 

This  was  not  an  impertinent  averment,  or  foreign  or  inapplicable 
to  the  charge,  because  proof  of  such  knowledge  would  establish  the 
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mo8l  culpable  negligence.  The  gist  of  the  iudictmenfe  is  the  defend* 
ant's  negligence  ;  and  in  alleging  it  this  specific  act  of  negligence, 
to  wit,  a  disregard  of  his  duty  to  warn  this  ktun,  which  he  knew 
then  to  be  imminent,  is  made  a  part  of  the  description  of  that 
which  is  essential  to  the  charge.  The  general  neglect  of  duty  is 
rttolred  into  this  particular  manner  of  neglecting  it;  and  having 
charged  a  general  neglect,  the  indictment  notifies  the  defendant 
that  the  neglect  of  his  general  duty  was  in  this  specific  mode. 
While  it  is  unnecessary  to  decide  whether  or  not  it  would  be 
sofllcient  in  this  case  to  allege  in  general  terms  a  neglect  of  duty, 
in  not  sending  ont  a  signal  to  warn  any  approaching  train,  without 
alleging  that  the  defendant  knew  that  the  inward  track  was  liable 
at  any  time  to  be  used  by  an  approaching  train ;  it  is  clear,  that 
when  not  merely  general  neglect  of  duty  is  alleged,  but  the  par* 
ticnlar  in  which  it  was  yiolated  is  carefully  and  with  precision  set 
oat,  the  defendant  has  the  right  to  assume  that  the  specific 
negligence  thus  alleged  is  the  mode  in  which  the  general  duty  has 
heen  violated. 

The  government  having  selected  the  precise  ground  upon  which 
to  stand,  in  describing  and  expressing  the  nature  and  extent  of  the 
defendant  8  negligence,  it  must  be  confined  to  the  liinits  which  it 
has  prescribed  for  itself.  For  it  is  well  settled  that  an  allegation 
must  be  proved,  which  is  descriptive  of  the  identity  of  the  charge, 
or  of  that  which  is  legally  essential  to  the  charge ;  and  when  any 
aUqiation.  narrows  and  limits  that  which  is  essential,  it  is  necessarily 
descriptive.  Commontosalth  v.  Wellington^  7  Allen,  299,  and  cases 
cited  ;  Com.  v.  Jeffries^  7  id.  548;  Com.  v.  ff^ighes,  5  id.  499 ;  Com* 
V.  Oavin,  121  Mass.  54;  s.  c,  23  Am.  Rep.  255,  and  cases  cited ; 
Untied  States  \.  Howard,  3  Sumn.  12;  U.  S.  v.  Porter,  3  Day,  283; 
ChurehiU  v.  Wiliins,  1  T.  R.  447;  Bristow  v.  Wright,  2  Doug.  665; 
1  Chit  Crim.  Law,  294,  557 ;  1  Oreenlf.  Ev.,  §  65.  The  same 
principle  has  been  recognized  in  those  cases  in  this  Commonwealth, 
in  which  it  has  been  held  that  an  averment  might  be  treated  as 
snrplnsage,  when  not  descriptive  of  the  identity  of  the  charge,  or 
of  any  thing  essential  to  it.  Com.  v.  Fray,  13  Pick.  359;  Cotn.  v* 
RandaU,  4  Gray,  36 ;  Lyons  v.  Merrick,  105  Mass.  71 ;  McNeil  v. 
Gollinson,  128  id.  313. 

It  is  nndonbtedly  true,  that  when  an  indictment  alleges  the  com* 
mission  of  an  offense  by  various  means,  it  is  snfiBcient  to  prove 
enough  of  the  means  to  constitute  the  offense ;  as  in  the  familiar 
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case  of  obtaiuing  money  by  false  pretenses,  proof  of  all  tiiu  pretenses 
charged  is  not  necessary  ;  it  is  sufScient  if  enough  are  proved  to 
establish  the  chai'ge.  But  when  the  indictment  states  a  pretense  in 
general  terms  and  then  specifies  the  particulars,  it  is  the  particular, 
and  not  the  general,  statement  which  must  be  proved;  as  for 
example,  if  it  alleges  that  a  defendant,  as  a  representation  of  his 
ability  to  pay,  stated  that  he  owned  a  large  amount  of  stock  in 
corporations,  and  then  specities  a  certain  number  of  shares 
that  he  claimed  to  own  in  a  particular  stock,  the  allegation  being 
thus  qualified  and  limited,  the  proof  must  relate  to  that  pa^ 
ticular  stock.  In  Com.  V;  Jeffries,  ubi  supra,  the  indictment 
charged  that  the  defendant  falsely  pretended  that  he  had  an  order 
from  a  certain  person  in  New  York^  whose  name  he  did  not  disclose, 
to  purchase  goods ;  the  proof  was  that  he  falsely  pretended  that  he 
had  an  order  to  purchase  them,  without  stating  that  it  came  from 
a  person  in  New  York  ;  and  it  was  held  that  the  variance  was  fatal, 
and  there  was  no  evidence  to  support  the  charge.  See  Rex  v.  Plei- 
toio,  1  Camp.  494.  And  when  a  person  is  charged  with  stealing  a 
white  horse,  the  specific  averment  of  color  is  not  necessary,  bnt 
being  descriptive  of  that  which  is  material,  it  cannot  be  rejected  as 
surplusage,  but  must  be  proved  as  laid.  3  Stark.  Ev;  (1st  ed.)  1531. 
See,  also,  State  v.  Noble,  16  Me.  476;  Oom.  v.  Gavin,  121  Mass.  54; 
s.  c,  23  Am.  Sep.  255. 

-.  In  the  case  at  bar,  the  negligence  of  the  defendant  is  essential 
to  support  the  charge  of  manslaughter.  The  specific  averment 
that  he  knew  that  this  particular  train  was  then  due  bears  directly 
upon  that  question  ;  and  being  set  out  in  that  part  of  the  indict- 
ment which  charges  the  negligence,  it  is  descriptive  of  the  facts  and 
circumstances  which  surrounded  the  defendant  at  the  time,intiev 
of  which  he  acted  or  failed  to  act,  and  of  the  kind  and  character 
of  the  negligence  of  which  he  is  alleged  to  have  been  guilty. 
There  being  no  evidence  to  support  it,  the  conviction  cannot  be 
sustained. 

In  this  view  of  the  case,  it  becomes  unnecessary  to  consider  fbe 
other  questions  fully  and  ably  argued  at  the  bar. 

Ba^ceptions 
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(128  Man,  477.) 

Trade-nmrk — deceptive  tUle  —  ii\fHngement, 

If  there  iii  any  right  of  trade-mark  in  the  words  '*  East  Indian  "  in  connection 
with  '*  remedy,"  on  bottles  of  medicine,  the  false  adoption  of  those  words 
to  indicate  that  the  medicine  is  used  in  the  East  Indies  will  defeat  an  action 
for  infringement. 

ACTION  to  restrain  infringement  of  trade-mark.  .  The  opinion 
states  the  case.     The  defendant  had  judgment  below. 

J.  L,  S.  RohertSy  for  plaintiffs. 

C.  SabinsonfJr.^  £  0.  A.  Blaney^  for  defendants,  were  not  called 
tipon. 

Gbay,  0.  J.  This  is  a  bill  in  equity  to  restrain  the  defendants 
from  infringing  upon  an  exclusive  right  claimed  by  the  plaintiffs 
in  the  words  "  East  Indian,"  used  together  with  the  word  "remedy" 
or  ''remedies/'  as  a  trade-mark  upon  bottles  of  medicine. 

Although  the  master  reports  that  there  was  no  evidence  that  any 
other  person  than  the  plaintiffs  or  their  agents  had  ever  used  these 
words  in  connection  with  the  manufacture  and  sale  of  medicines, 
it  is  at  least  doubtful  whether  words  in  common  use  as  designating 
a  vast  region  of  country  and  its  products  can  be  appropriated  by 
any  one  as  his  exclusive  trade-mark,  separately  from  his  own  or 
some  other  name  in  which  he  has  a  peculiar  right  Canal  Co,  v. 
Ctori,  13  Wall.  311 ;  Taylor  v.  Carpenter,  3  Story,  458,  and  2  Sandf. 
Ch.603;  OilmanY.  Hunnewell,  122  Mass.  139,  148. 

Bat  the  conclusive  answer  to  this  suit  is  that  the  master  has 
found,  upon  evidence  which  appears  to  us  to  be  satisfactory,  that 
the  plaintiffs  have  adopted  and  used  these  words  to  denote,  and  to 
indicate  to  the  public,  that  the  medicines  were  used  in  the  East 
Indies,  and  that  the  formula  for  them  was  obtained  there,  neither 
of  which  is  the  fact.  Under  these  circumstances,  to  maintain  this 
biU  would  be  to  lend  the  aid  of  the  court  to  a  scheme  to  defraud 
the  public.     Pxdding  v.  iSfow,  8 Sim.  477;  Perry  v.  TruefUt,  6  Beav. 
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66,  76;  Leather  Cloth  Co.  v.  American  Leather  Cloth  Co.,  4  De  G.,  J 

&  S.  137,  and  11  H.  L.  Oas.  523,  532,  542,  548;  Palmer  v.  Harrii, 

60  Penn.  St  156.    The  decree  dismissing  the  bill  most  therefore 

be  affirmed,  with  costs. 

Affirmed,  with  code. 


Kbllt  y.  JoHirsoK. 

(]»Mmb.680.) 

MatUr  and  9er9afU — tehen  rtloHon  not  ereated. 

Where  a  servant  engaged  in  a  temporary  work  for  another,  on  the  false  lepie- 
senution  that  the  master  had  directed  it,  he  does  not  heoome  the  servant  of 
that  other  no  as  to  be  remediless  for  an  injary  by  the  negligenee  of  the  Ist> 
ter*B  servant. 

ACTION  for  injuries  by  negligence  of  defendant's  servant.    The 
opinion  states  ihe  facts.     The  plaintiff  had  judgment  below. 

J.  F.  Pickering  {J.  W.  Pickering  with  him),  for  defendant 
W.  Gaston  and  C.  L.  B.  Whitney,  for  plaintiff. 

Morton,  J.  The  verdict  of  the  jury  settles  the  ISfM^t  that  Vbe 
plaintiff  was  injured  by  the  negligence  of  a  servant  of  the  defend- 
ant in  the  course  of  his  employment* 

At  the  trial  the  defendant  contended  that  he  was  not  responsi- 
blo  for  the  injury,  because  the  plaintiff  was  a  f ellowHwrvant  of  the 
person  by  whose  negligence  he  was  injured.  Upon  this  point  the 
following  facts  appeared  and  were  established  by  the  verdict  The 
plaintiff  was  a  machinist  in  the  employ  of  one  Winchester,  abuQder 
of  steam  engines  and  machinery.  The  defendant,  a  teamster,  was 
employed  to  transport  an  engine  from  Winchester's  shop  to  the 
railroad  station.  He  went  with  his  team  and  servants  to  do  this 
work.  After  the  engine  was  loaded  upon  the  truck  he  falsely  rep- 
resented to  the  plaintiff  that  Winchester  had  agreed  to  send  two  of 
))is  men  to  the  station  to  assist  in  loading  the  engine  upon  the  oar. 
The  plaintiff  was  thereby  induced  to  go  to  the  station  to  assist  die 
defendant,  and  while  putting  the  engine  upon  the  car  was  injured. 
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Tho  presiding  justice  rightly  instructed  the  jury  that  upon  these 
facta  the  plaintiff  did  not  become  the  servant  of  the  defendant  A 
tenrant  cannot  recover  of  his  master  for  an  injury  caused  by  the 
negligence  of  a  fellow-servant,  because  when  he  enters  into  the 
serTice  he  by  implication  agrees  that  he  will  take  the  ordinary  risks 
of  theservice,  including  the  risk  of  the  negligence  of  fellow-servants. 
But  the  plaintiff  did  not  enter  into  the  service  of  the  defendant 
There  was  no  contract  of  service  between  them.  The  plaintiff 
coold  not  recover  any  wages  of  the  defendant  He  was  in  the 
service  of  Winchester,  and  believed  and  understood  that  h6  was 
doing  the  work  of  Winchester.  He  was  induced  to  assist  the 
defendant  by  his  false  representations,  but  the  defendant  cannot 
thus  impose  upon  him  the  incidental  and  implied  obligations  of  a 
eootnot  of  service  into  which  he  has  not  entered. 

Judgment  on  the  verdid. 


Davis  v.  Sohbbvills. 

(ISBllMS.  6e4J 

Sunday — trand  an  —  vhat  i$. 

ihe  who  is  Injured  by  m  defect  in  m  highway,  on  his  return  from  a  fnnend,  on 
fimdaj,  having  diverged  Uojxk  his  ordinarj  roate  to  make  a  social  call,  la 


ACTION  for  injury  sustained  by  reason  of  defect  in  highway. 
The  injury  occurred  on  Sunday.  The  plaintiff  had  driven,  to 
attend  a  funeral,  from  Boston  to  Cambridge,  and  after  the  funeral 
was  driving  back  by  way  of  Charlestown  to  call  on  his  sister-in-law 
when  the  injury  happened.  The  judge  instructed  the  jury  as  fol- 
k)ws:  ''It  must  appear  that  the  plaintiff  was  travelling  lawfully  at 
the  time  when  the  accident  occurred.  The  plaintiff  eould  lawfully 
travel  for  the  purpose  of  going  to  or  returning  fi*om  a  funeral  on 
the  Lord's  day ;  and  if,  in  fact,  he  was  returning  from  a  funeral, 
though  by  a  different  route,  he  was  not  travelling  unlawfully, 
unless  the  route  taken  by  him  was  so  unreasonable  and  inconven- 
ient as  to  show  that  hiis  purpose  was  not  to  return,  but  to  da 

*  See  TFMte  V.  Ikmc^  poiC,  fHi  40S. 
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something  else  not  a  work  of  necessity  or  charity.  The  fact  that 
the  plaiuiifE  took  a  route  back  from  Mount  Auburn  different  from 
that  by  which  he  went,  and  that  he  took  that  route  for  the  purpose 
of  enabling  the  lady  with  him  to  make  a  call  upon  her  sister-in- 
law,  are  facts  to  be  considered  by  the  jury,  bearing  upon  the  ques- 
tion whether  he  was  travelling  for  any  other  purpose  than  that  of 
going  to  and  returning  from  the  funeral,  or  for  the  purpose  of 
doing  any  thing  not  a  work  of  charity  or  necessity.  But  these 
facts  are  not  conclusive  evidence,  so  that  the  court  can  say  to  the 
jury,  that  as  matter  of  law,  they  ought  to  return  a  verdict  for 
the  defendant,  on  the  ground  that  the  plaintiff  was  travelling  in 
violation  of  law,  but  only  evidence  proper  to  be  submitted  to  the 
jury  as  bearing  on  the  question  to  be  determined  by  them,  whether 
the  plaintiff  was  at  the  time  of  the  alleged  injury  travelling  in  vio> 
lation  of  law.''    The  plaintiff  had  judgment 

S,  C.  Darling^  for  defendant. 
JV.  B.  Bryant,  for  plaintiff. 

Ahes,  J.  The  statute  making  it  unlawful  and  criminal  to  travel 
on  the  Lord's  day,  except  from  necessity  or  charity,  has  retained 
its  place  in  our  statute  book  from  the  earliest  times  in  the  history 
of  the  State.  Our  Puritan  ancestors  intended  that  the  day  should 
be  not  merely  a  day  of  rest  from  labor,  but  also  a  day  devoted  to 
public  and  private  worship  and  to  religious  meditation  and  repose, 
undisturbed  by  secular  cares  or  amusements.  They  saw  fit  to  en- 
force the  observance  of  the  day  by  penal  legislation,  and  the  statute 
regulations  which  they  devised  for  that  purpose  have  continued  in 
force,  without  any  substantial  modification,  to  the  present  time. 
Whatever  inconvenienceis  might  result  at  the  present  day  from  the 
literal  and  general  enforcement  of  the  Lord's  day  act,  and  whatever 
bard  cases  may  have  arisen  under  it,  it  is  still  the  law  of  the  land, 
to  be  judicially  interpreted  and  administered  according  to  its  true 
intent  and  meaning,  and  upon  the  same  rules  as  would  govern  as 
in  the  interpretation  of  any  other  statute. 

If  the  plaintiff  in  this  case  was  travelling,  on  the  Lord's  day, 
without  the  excuse  of  necessity  or  charity,  he  cannot  maintain  an 
action  against  any  town  or  city  for  any  injury  or  damage  sustained 
through  a  defect  or  want  of  repair  upon  a  highway,  for  the 
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tiistbis  own  unlawful  act  concurs  in  causing  such  injury  or  damage. 
BMwarthY.  Swansey,  10  Mete.  363;  Jones  v.  Andover,  10  Allen,  18; 
SatUon  Y.  Metropolitan  Railroad,  14  id.  485.  We  do  not  understand 
thatany  complaint  was  made  as  to  the  definition  of  the  terms  '^  neces- 
sity" and  '*  charity  *'  as  given  by  the  presiding  judge.     The  necessity 
intended  by  the  statute  is  not  to  be  limited,  on  the  one  hand,  to  abso- 
Inte  physical  necessity,  nor  on  the  other  hand,  is  it  to  be  so  enlarged 
u  to  include  mere  business  convenience  or  advantage.     Smith  v. 
Boston  d  Maine  Railroad,  120  Mass.  490;  &  c,  21  Am.  Bep.  538. 
It  is  not  easy  to  give  a  precise  and  strict  definition  which  shall 
determine  as  a  matter  of  law  what  facts  constitute  the  necessity  or 
charity  intended  by  the  statute.     It  was  correctly  ruled  at  the  trial 
that  the  plaintiff  could  lawfully  travel  on  the  Lord's  day  for  the 
purpose  of  going  to  or  returning  from  the  funeral,  and  also  that  it 
was  not  necessary  that  he  should  return  by  the  same  or  by  the 
shortest  route,  unless  the  route  taken  by  him  was  so  unreasonable 
and  inconvenient  as  to  show  a  purpose  outside  of  the  alleged  neces- 
sity or  charity.    But  if  while  in  attendance  at  the  funeral  or  upon 
leavbg  the  cemetery  it  was  proposed  to  him  by  his  companion  to 
go  to  another  place,  not  upon  the  ordinary  return  route,  in  order  for 
her  convenience  or  pleasure  to  visit  a  friend,  and  if  he  acceded  to 
this  proposal,  it  would  be  the  substitution  of  a  new  and  different 
purpose  of  the  journey  in  place  of  that  which  he  had  in  view  when 
he  began  it,  and  a  purpose  entirely  outside  of  the  necessity  or  char- 
ity which  influenced  him  at  the  outset     If  he  had  taken  her  from 
her  residence  and  gone  with  her  to  Gharlestown   to  make  the 
intended  visit  on  the  Lord's  day,  without  attending  the  funeral  at 
all,  it  would  have  been  a  clear  violation  of  the  statute.    It  is  diflS- 
cult  to  see  why  it  would  be  any  the  less  so  if,  having  attended  the 
funeral,  he  instead  of  returning  directly  from  it  accepts  an  invita- 
tion to  make  a  different  journey  for  a  purpose  having  nothing 
whatever  to  do  with  the  funeral.     This  would  be  perfectly  obvious 
if  the  change  of  purpose  were  in  order  to  go  to  some  remote  place 
beyond  the  cemetery,  thereby  occupying  a  greatly  increased  time, 
or  if  the  additional  journey  were  for  the  transaction  of  business 
manifestly  secular  in  its  nature.     He  had  a  right  to  travel  to  attend 
the  funeral    But  the  journey  to  Charlestown  for  no  other  purpose 
than  to  enable  his  companion  to  make  a  social  call  was  not  within 
the  exception  of  the  statute.     It  makes  no  difference  that  the 
deterxnination  to   make   that  journey  was  formed   after  he  had 
Vol.  XXXV—  51. 
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attended  the  f aneral  and  was  about  to  return.  By  the  terms  of 
the  statute  he  had  no  right  to  make  that  journey  at  all  on  that  day 
and  for  that  purpose. 

The  majority  of  the  court  is  therefore  of  the  opinion  that  the 
presiding  judge  fell  into  the  error  of  submitting  to  the  jury  what 
was  really  a  question  of  law,  and  tiiat  he  should  have  instrocted 
them  that  upon  the  undisputed  facts  of  the  case  the  plaintiff  had 
not  brought  himself  within  the  exception  expressed  in  the  statote, 
and  was  not  entitled  to  maintain  the  action . 

SeoepHons  BUitaimi 


Whitb  t.  Lako. 

(UB  XasB.  806.) 

Sunday — it^ry  bjf  €U9auU  of  dog  tMU  traoMng, 

One  whose  property  is  injured  by  the  aasauU  of  a  dog  is  not  defeated  in  hif 
action  of  damages  against  the  owner  by  the  fact  that  the  plaintiff  was  unlaw- 
folly  travelling  on  Sanday  at  the  time.* 

ACTION  for  injury  to  a  buggy.  The  plaintiff  was  driYing  on 
.  Sunday,  when  the  defendant's  dog  jumped  at  his  horse's  head 
and  frightened  the  horse  so  that  he  ran  away  and  overturned  and 
injured  the  buggy.    The  plaintiff  had  judgment  below. 

JT.  E.  Ware^  for  defendant 

E.  T.  Bu88,  for  plaintiff. 

Morton,  J.  We  must  assume  for  the  purposes  of  this  case  that 
the  plaintiff  was  unlawfully  travelling  on  the  Lord's  day.  But 
this  fact  does  not  defeat  his  right  to  recover  unless  his  unlawful 
act  was  a  contributory  cause  of  the  injury  he  sustained.  McOroA 
V.  Merwin,  112  Mass.  467;  s.  c,  17  Am.  Rep.  119;  Marbh  v.  Rosi, 
124  Mass.  44y  and  cases  cited.  It  has  been  held  in  this  Common- 
wealth that  if  a  person  who  is  unlawfully  travelling  on  the  Lord's 
day  is  injured  by  a  defect  in  the  highway,  or  by  a  collision  with 

*  See  Davto  ▼.  SomervOlt^  onto,  p.  890;  Davtdaon  ▼.  City  ofPoraand  (60  Me.  IW),  SI  Am. 
Sep.  888. 
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the  Tehicle  of  another  traveller,  ho  eannot  reoover  for  the  injary. 
This  is  upon  the  ground  that  his  illegal  act  aids  in  prodaoing  the 
injury,  or  in  other  words,  is  a  contributory  cause.  Lyons  v.  Desth 
Mh,  124  Mass.  387;  Connolly  v.  Bosiony  117  id.  64;  s.  o.,  19  Adl 
Rep.  396. 

On  the  other  hand,  it  has  been  held  in  several  cases  that  if  a  per- 
son who  is  at  the  time  acting  in  violation  of  law  receives  an  injury 
caased  by  the  wrongful  or  negligent  act  of  another,  he  may  recover 
therefor  if  his  own  illegal  act  was  merely  a  condition  and  not  a 
oontribntory  cause  of  the  injury.  MarhU  y.  Bosb^  ubt  supra;  SUds 
T.  Burhhardty  104  Mass.  59;  Keams  t*  Sowden,  id.  63,  note;  8pof* 
ford  V.  Harlow,  3  Allen,  176. 

We  are  of  opinion  that  the  case  at  bar  falls  within  the  last-named 
dass.  If  a  man  while  travelling  is  injured  by  an  assault,  the  act 
of  travelling  cannot  in  any  just  sense  be  said  to  be  a  cause  of  the 
injury.-  It  is  true  that  if  he  were  not  travelling  he  would  not  have 
received  the  injury,  but  the  act  of  travelling  is  a  condition  and  not 
a  contributory  cause  of  the  injury.  The  plaintiff  when  travelling 
was  assaulted  and  injured  by  a  dog,  for  whose  acts  the  defendant 
ra  responsible.  Gen.  Stats.,  ch.  88,  §  59;  LeForest  v.  Tolman^  117 
Hass.  109;  s.  c,  19  Am.  Bep.  400;  Shsrman  v.  Favour,  1  Allen, 
191.  The  act  of  travelling  had  no  tendency  to  produce  the  assault 
or  the  consequent  injury,  and  therefore,  though  the  plaintiff  was 
travelling  in  violation  of  law,  it  does  not  defeat  his  right  of 
recovery. 

Exceptions  overruled. 

TXorm  bt  vhs  BftPuirfMi.— The  foUowlDg  caaes  hare  In  this  Yolmne  been  sufficiently  re- 
ported in  notes,  ae  follows: 

Larabee  v.  Ptabody,  p.  061.— A  town  is  not  liable  to  a  person  who  is  injured  bjr  falling 
Into  atrendi  near  a  town  building,  but  outside  the  highway,  on  the  occasion  of  attending 
an  entertainment  given  in  the  building  by  a  society,  which  has  received  the  free  use  of 
the  bojlding  for  such  entertainment.    See  note  to  HoUenbeck  t.  Winnebago  Oo. ,  afnJU^  150. 

Clark  Y.  WdUham^  p.  567.— A  town  is  not  liable  for  an  injury  received  by  a  traveller  by 
Rsson  of  a  defect  in  a  public  common,  although  the  town  has  constructed  public  footr 
paths  acroas  it,  the  place  where  the  injury  occurred  not  being  connected  with  any  building 
for  the  oae  of  which  the  town  received  any  pecuniary  benefit.  See  note  to  HdOetibeek  v. 
Whmeboffo  Co.,  j^nU^  ISO. 

SUeie  V.  Bnttrnt,  p.  868.— A  city  is  not  liable  for  an  injury  caused  to  a  person  on  a  pabUo 
oommon  by  colliston  with  a  coasting  sled,  on  a  path  therein,  although  the  dty  has  not 
oofy  permitted  the  coasting,  but  specially  fitted  the  path  for  the  purpose,  by  bridging  and 
fteeaiagitw    See  note  to  SeAtitts  v.  ilf  Aioowlcee,  post. 
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J>6ed^^exemtHan  by  aUcmeg  — uhtU  wjficUnL 

» 

A  deed  was  drawn  ma  follows:    "I,  H.,   for  mjaelf,  and  as  attome/fl* 
T,  and  T.,  bj  their  lettera  of  attomej  under  their  hands  and  setb.  It 

consideration  of  $ ,  to  ns  paid  bj  L.,  do  sell  and  convey  to  L.    *  *  * 

And  we.  the  said  T.  and  T.,  do  covenant  with  said  L.  *  *  *  In  witoMt 
whereof  I,  H.,  in  my  own  right,  have  hereunto  set  mj  hand  and  seal,  and  •• 
attomej  for  said  T.  and  T.,  have  hereunto  set  their  hands  and  seals."  Ths 
names  of  H.  and  of  T.  and  T.  by  H.,  their  attorney  in  fact,  were  subscribed, 
with  seals  s^erally  affixed  to  all  the  names.    HMp  well  executed. 

EJECTMENT.    The  opinion  states  the  facts.    The  defendani 
had  judgment  below. 

S,  P.  Huston^  for  appellant 

F.  H.  Ramer  and  T.  27.  NeaJ^  for  respond^t  1.  It  was  the 
deed  of  the  attorney  and  not  that  of  the  principal.  The  granting 
part  of  the  deed  is  clearly  that  of  the  attorney^  and  although  tt 
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makes  the  principal  covenant  expressly  in  the  conclusion  of  the 
deed,  yet  he  does  not  covenant  by  the  words  *'  grant,  bargain  and 
aeiy  and  the  granting  clause  is  the  controlling  part  of  a  deed. 
2  Wash,  on  Keal  Prop.  (2d  ed.),  651,  652,  613  ;  Shop.  Touch.  52, 
p.  98.  The  grant  must  be  that  of  the  principal.  2  Wash,  on  Beal 
Prop.  (2d  ed.),  598,  699,  p.  573  ;  Murphy  v.  Price,  48  Mo.  247; 
Flwett  T.  Shaw,  1  Am.  Lead.  Cas.  (4th  ed.)  596;  yew  England 
Marine  Ins,  Co.  v.  DeWolf,  id.  600,  607.  The  deed  does  not 
parport  to  be  that  of  the  principal,  but  that  of  the  attorney  only. 
It  18  by  Thomas  W.  Hawkins,  who  as  '^  attorney  for  Leo  and  Mrs. 
0.  Augusta  Tarlton,  sets  their  hands  and  seals."  1  Am.  Lead 
€a8.  602,  603. 

HsKBY,  J.     The  plaintiff  brought  suit  in  the  Harrison  Circuit 
Court  to  its  March  term,  1877,  against  defendant  for  the  possession 
of  the  south-west  quarter  of  section  20,  township  66,  range  27,  in  said 
county.     The  petition  was  in  the  ordinary  form  of  petition  in  eject- 
ment.   The  defendant's  answer  was  a  general  denial.     Plaintiff 
read  in  evidence,  to  maintain  the  issues  on  his  part,  a  United  States 
patent,  conveying  the  land  to  Leo  Tarlton.    Plaintiff  then  read  in 
evidence  a  power  of  attorney  from  Leo  Tarlton  and  wife  to  Thomas 
W.  Hawkins,  authorizing  him  as  their  attorney  in  fact,  in  their 
names,  to  sell  and  dispose  of,  in  fee  simple,  all  lands  of  which  they 
were  seized  in  the  counties  of  Atchison,  Andrew,  Harrison,  Grundy 
and  Gentry,  in  the  State  of  Missouri ;  as  well  as  other  lands  situate 
and  lying  in  the  State  of  Missouri;  and  for  them,  in  their  names 
and  as  their  act  and  deed,  to  sign,  seal,  execute  and  deliyer  such 
deeds  and  conveyances  for  the  sale  and  disposal  of  any  part  thereof, 
as  their  said  attorney  should  think  fit.     Plaintiff  next  offered  in 
evidence  a  certified  copy  of  the  record  of  a  deed  from  Thomas  TV. 
Hawkins,  for  himself  and  Leo  Tarlton  and  wife,  to  Alfred  W.  Lamb, 
which  deed  was  as  follows,  affecting  said  lands,  to-wit :  '*  Know  all 
men  by  these  presents  —  That  I,  Thomas  W.  Hawkins,  of  Marion 
county.    State  of  Missouri,  for  myself,  and  as  attorney  for  Leo 
Tarlton  and  Mrs.  G.  Augusta  Tarlton,  his  wife    *    *    *    by  their 
duly  authorized  letters  of  attorney,  under  their  hands  and  seals,  in 
consideration  of  tl,850,  to  us  paid  by  Alfred  W.  Lamb,  of  Marion 
county.   State  of  Missouri,  do  sell  and  convey  to  said  Alfred  W. 
Lamb,  and  his  heirs  forever,  the  following  described   tracts  or 
parcels  of  land  lying  and  situate  in  the  ronnfy  of  Harrison,  and 
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State  of  Missouri,  to-wit :  The  *  *  *  south-west  quarter  of 
section  20,  township  66,  range  27.  *  *  *  To  have  and  to  hold 
the  said  tracts  or  parcels  of  lands,  with  all  the  privileges,  etc.,  to 
said  grantee  and  his  heirs  forever.  And  we,  the  said  Leo  Tarlton 
and  O.  Augusta  Tarlton,  do  covenant  with  said  grantee  and  his 
heirs  that  we  are  rightfully  seized  in  fee  simple  of  said  tracts  or 
parcels  of  land,  etc.,  and  that  We  and  our  heirs  will  warrant  the 
said  premises  to  said  grantee^  and  his  heirs  forever  against  the  lawful 
claims  of  all  persons.  In  witness  whereof,  I,  Thomas  W.  Hawkinfl^ 
in  my  own  right,  have  hereunto  set  my  hand  and  seal,  and  as  aU 
tomey  for  said  Leo  Tarlton  and  Mrs.  G.  Augusta  Tarlton,  have 
hereunto  set  their  hands  and  seals. 

**  Thomas  W.  Hawkixs,  [l.  s. 
''  Lbo  Tarltoit,  [l^  & 

"  G.  Augusta  Tarltoit,    [l.  s.^ 
'^  By  Thomas  W.  Hawkins,  their  attorney  in  bet" 


Defendant,  by  his  attorneys,  objected  to  the  introduction  of  said 
deed,  because,  1st.  It  was  the  deed  of  the  attorney,  Hawkins,  and 
not  that  of  Tarlton  and  wife;  2d.  It  is  ineffectual  as  a  conveynnoe 
by  Tarlton  and  wife,  of  any  title  owned  by  them  in  the  land  in 
controversy;  3d.  The  power  of  attorney  under  which  the  deed  was 
made  did  not  sufficiently  designate  the  land  to  be  conveyed  by  the 
attorney;  4th.  The  deed  does  not  purport  to  be  that  of  the  prin- 
cipal, nor  to  convey  the  title  of  the  principal,  but  only  that  of  the 
attorney.  The  court  sustained  the  defendant's  objections,  and 
rejected  the  deed  as  evidence,  to  which  plaintiff  excepted,  and 
leave  to  set  aside  nonsuit  taken  being  refused,  plaintiff  brinp  this 
case  here  by  appeal. 

Mr.  Washburn,  in  his  work  on  real  property  (vol.  2,  2d  ed.,  576), 
reviews  the  cases  on  the  subject  presented  for  consideration  here 
by  the  action  of  the  court  in  excluding  the  deed  from  the  jury, 
and  admits  that  there  is  conflict  of  opinion,  but  states  the  doctrine 
deducible  from  them  thus :  ''  The  leading  doctrine  running  through 
them,  though  not  always  applied,  seems  to  be,  that  to  make  audi  a 
deed  valid,  the  instrument  itself  must,  in  terms  show  that  it  is  the 
deed  of  the  principal,  that  he  makes  the  grants  and  covenants,  and 
that  the  seal  is  his.  The  instrument,  in  some  part,  must  also  show 
that  its  execution  by  the  principal  was  done  by  the  attorney  named. 
If  this  all  appears  clearly  in  any  part  of  the  instrument,  the  precise 
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form  or  arrangement  of  the  words  does  not  seem  to  be  essential/' 
In  JElwell  T.  Shaw,  16  Mass.  42^  47,  reported  also  in  Am.  Lead.  Gas. 
as  a  leading  case  on  the  subject,  the  deed  I'ecited  the  power  of  at- 
torney to  Joshua  Elwelly  and  then  proceeded  as  follows  :  '^  Know 
ye  that  I^  the  said  Joshua^  by  virtue  of  the  power  aforesaid,  etc., 
do  hereby  bargain,  grant,  sell  and  convey,  etc./'  and  concluded: 
"In  testimony  whereof,  I  have  hereunto  set  the  name  and  seal  of  said 
Jonathan  this,  etc  Joshua  Elwell.  [Seal.] ''  The  body  of  the 
deed  there  is  similar  in  some  respects  to  the  deed  in  this  case,  but 
in  the  execution  of  the  deed  there  is  a  marked  and  important  dif- 
ference. Here  the  names  of  the  principals  are  signed  as  grantors 
and  their  seals  attached,  while  neither  in  the  body  nor  in  the  eze- 
cntion  of  the  deed  in  Blwell  v.  Shaw  does-  the  principal  appear  as 
grantor.  In  Mussey  v.  Seoti,  7  Gush.  216,  Metcalf,  J.,  observes: 
'*  But  however  clearly  the  body  of  the  deed  may  show  an  intent 
that  it  shall  be  the  act  of  the  principal,  yet  unless  it  is  executed 
by  his  attorney  for  him,  it  is  not  his  deed,  but  the  deed  of  the  at* 
tomey  or  uo  one."  On  that  principle  alone  Elwell  v.  Shaw  may  be 
maintained,  and  there  are  numerous  other  adjudged  cases  which 
were  controlled  by  that  principle.  FtnoUr  v.  Shearer ^  7  Mass.  15, 
is  frequently  cited  in  discussion  on  this  subject  There  John  Fow- 
ler, the  husband,  gave  his  wife,  Abigail,  a  power  of  attorney  to 
execute  a  deed  for  land  —  she  made  a  conveyance  as  follows: 
''Enow  ye  that  I,  Abigail  Fowler,  of  Palmer,  etc.,  and  also  as  at- 
torney to  John  Fowler,  etc.,  in  consideration  of,  etc.,  paid  by  Dan- 
iel Shearer,  of  Palmer,  have  given,  granted,  and  by  these  presents 
do  give,  grant,  etc.^'  The  language  of  the  remainder  of  the  deed 
purported  to  be  her  conveyance  and  her  covenants.  The  instru- 
ment concluded  ''  In  witness  whereof,  I  have  hereunto  set  my  hand 
and  seal,  this  7th  day  of  August,  1805.  Abigail  Fowlsr.  [Seal.] '' 
The  court  held  that  it  was  not  the  deed  of  the  husband.  As  in 
ElweU  V.  Shaw,  the  principal  did  not  execute  it^  and  therein  both 
differ  from  the  case  at  bar. 

Harper  v.  ffampion,  1  Harr.  &  J.  709,  was  a  case  in  which  the 
attorney  signed  his  own  name  as  attorney  for  his  principal,  and  it  was 
held  to  be  the  deed  of  the  attorney,  and  not  of  the  principal.  The  con- 
trary, however,  was  held  by  this  court  in  Martin  v.  Almondy  25  Mo. 
313,  and  while  the  adjudications  on  the- subject  are  not  harmonious, 
we  think  the  doctrine  of  that  case  fully  sustained  by  the  weight  of 
unifbontj.    There  is  a  general  disposition  to  relax  the  rigid  rules 
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of  the  common  law  in  regard  to  coayeyanoes.  The  formally  and 
exactness  formerly  deemed  necessary  are  not  now  required.  There 
is  a  disposition  to  effectuate  the  intention  of  the  parcies,  where  that 
can  certainly  be  ascertained  from  the  dee<}.  Bat  to  return  to  the 
main  question.  Shanks  v.  Lancaster,  5  Gratt.  110,  118^  is  a  case 
directly  in  point.  *'  The  deed  made  by  the  attorney  was  in  the 
name  of  Abraham  Beckner,  attorney  in  fact  for  Jacob  Beckner  aud 
Catherine,  his  wife,  of  the  first  part."  It  proceeded  in  the  same 
style  to  conyey  the  land,  and  in  the  same  sfyle  he  ooyenanted  for 
himself,  his  heirs  and  executors,  in  behalf  of  said  Jacob  Beckner 
and  Catherine,  his  wife,  under  authority  of  a  power  of  attoroej 
duly  executed,  and  of  record,  to  warrant  the  title  to  the  plaintifl 
free  from  the  claims  of  himself  and  his  heirs,  and  from  the  claims 
of  Jacob  Beckner  and  wife,  and  their  heirs,  and  it  concluded:  ''In 
witness  whereof,  the  said  Abraham  Beckner  attorney  in  fact  for 
Jacob  Beckner  and  Catherine,  his  wife,  as,  aforesaid,  has  hereunto 
set  his  hand  and  seal,  etc  Jacob  Beckneb  [Seal]  and  Caths- 
BiKE,  his  wife  [Seal],  by  Abbaham  Bbckkbr  [Seal],  their  attome; 
in  fact/'  The  court  held  the  deed  sufficient  to  pass  the  title  of 
Jacob  Beckner  to  the  grantee. 

In  Hah  y.  Woods,  10  N,  H.  470,  Daniel  and  Zaohariah  King  were 
joint  owners  of  a  tract  of  land,  and  Daniel  was  empowered  by 
Zachariah  to  sell  and  conyey  his  interest  He  sold  the  land  and 
made  the  following  conyeyance:  ''I,  Daniel  King,  as  well  for  my- 
self, as  attorney  for  Zachariah  King,  doth  for  myself  and  said  Zach- 
ariah, remise,  release  and  foreyer  quit-claim  the  premises  (describ- 
ing them)  together  with  all  the  estate,  etc.,  of  ns,  the  said  Daniel 
and  said  Zachariah,  which  we  now  have,  etc.  And  we,  the  said 
Daniel  and  Zachariah,  do  hereby,  for  ourselves,  our  heirs  and  execu- 
tors, covenant  that  the  premises  are  free  from  all  incumbrances, 
and  that  the  grantee  may  quietly  enjoy  the  same  without  any  claim 
or  hindrance  from  us,  or  any  one  claiming  under  ns,  or  either  of 
us.  In  witness  whereof,  we,  the  said  Daniel,  for  himself,  and  as 
attorney  aforesaid,  have  hereunto  set  our  hands  and  seal,  etc. 
(Signed),  Daxiel  Eikg,  and  also  Daniel  Eiko,  attorney  for 
Zachariah  King,  being  duly  authorized  as  appears  of  record,"  with 
seals  affixed  to  each  signature. 

The  court  held  the  power  properly  executed,  and  that  the  deed 
passed  the  title  of  Zachariah.  Upham,  J.,  said:  ''The  covenants 
in  this  case  in  the  deed  are  clearly  the  covenants  of  the  principal; 
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and  we  think,  from  the  terms  used,  the  grant  purports  to  be  the 
act  of  the  priDcipal.  The  grant  is  for  said  Daniel  and  Zachariah 
of  all  the  interest  which  we  now  have,  or  have  heretofore  had  in 
the  premises.  If  these  terms,  together  with  the  covenants,  pur- 
port a  conveyance  of  the  interest  of  the  principal,  the  execution  of 
the  deed  would  seem  to  be  sufficient  to  effect  the  intent  of  the  in* 
fltrument" 

Those  cases  are  not  distinguishable  in  principle  from  the  case  at 
bar,  and  the  facts  in  each  were  such  as  to  raise  the  precise  question 
presented  by  this  record.  See,  also,  Buiterfield  v.  BeaU,  3  Ind. 
203;  VarnumY.  Evans,  2  McMuUan,  409.  In  TownsendY.  HuIh 
iard,  4  ffiU,  351,  359,  Walworth,  Oh.,  said:  *'To  bind  the  prin- 
cipal  by  deed,  no  particular  form  of  words  is  necessary,  provided  it 
appears  upon  the  face  of  the  instrument  that  it  was  intended  to  be 
executed  as  the  deed  of  the  principal,  and  that  the  seal  affixed  to  the 
instrument  is  his  seal,  and  not  the  seal  of  the  attorney  or  agent 
merely.** 

In  HufUw^s  Admr.  v.  Miller's  Exrs.,  5  B.  Hour.  612,  620,  the 
court  laid  down  the  following,  which  Messrs.  Hare  and  Wallace  in 
their  note  to  Elwell  v.  Shaw,  say  is  a  reasonable  rule:  ''  If  it  clearly 
appears,  on  the  face  of  the  instrument,  who  is  intended  to  be 
bound,  and  if  the  mode  of  execution  be  such  as  that  he  may  be 
bound,  the  necessary  consequence  of  the  universal  principle  appli- 
cable*to  contracts  is  that  he  is  bound,  and  that  if  such  appears  to 
be  the  intention  of  the  parties  he  alone  is  bound."    Here,  in  the 
body  of  the  deed,  Hawkins  declares  that  he  makes  the  conveyance 
as  attorney  for  Leo  and  G.  Augusta  Tarlton,  under  their  power  of 
attorney,  and  said  Tarltx>n  and  wife,  in  the  body  of  the  deed,  cove- 
nant with  Lamb,  the  grantee,  that  they  are  rightfully  seized  in  fee 
simple  of  the  lands,  and  that  they  and  their  heirs  will  warrant  the 
premises  to  said  grantee  and  his  heirs  forever,  etc.    The  considera- 
tion, $1,850,  is  acknowledged  in  the  deed  to  have  been  paid  to  *'  us," 
not  to  the  attorney  alone.     The  names  of  the  principals  were  sev- 
erally signed  to  the  deed,  with  a  seal  to  each.     "  By  Thomas  W. 
Hawkins,  their  attorney  in  fact.*'    The  manner  in  which  the  deed 
was  executed,  the  covenant  entered  into  by  Tarlton  and  wife  that 
they  would  warrant  the  title  to  Lamb,  etc.,  the  declaration  in  the 
deed  that  Hawkins  is  acting  for  the  principals,  naming  them,  by 
virtue  of  their  power  of  attorney;  the  acknowledgment  of  the 
receipt  of  the  money  by  '^us,'*  unmistakably  show  that  it  was  the 
Vol.  XXXV— 52 
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deed  of  the  principals ;  and  as  this  all  appears  clearly  in  the  instro- 
menty  **  the  precise  form  or  arrangement  of  the  words  does  not 
seem  to  be  essential."  A  reriew  or  even  brief  notice  of  all  the 
adjudications  on  this  sabject,  besides  requiring  immense  labor, 
would  only  serve  to  show  the  conflict  of  the  anthorities,  and  the 
very  nice  distinctions  occasionally  drawn  either  to  uphold  or  defeat 
a  conveyance,  but  we  are  of  opinion  that  a  large  majority  of  the 
courts  in  which  the  most  rigid  rules  on  the  subject  are  maintaiDed 
would  sustain  this  deed.  The  court  erred  in  excluding  it  from  the 
jury  as  evidence  of  title  in  Lamb. 

[Omitting  a  minor  point.] 

All  .conenntBig^  the  judgment  in  xeTenad  and  the 


Adkdsb  t.  OoLincBiA  LivB  Iiirsuiuarcni  Oompavt. 

(70  xo.  tr.) 

Inmtrance,  Itfe — 9uieide — mns  or  iruars, 

A  poll^  of  life  iDBuranoe  proyided  that  in  ease  of  the  dealh  of  the  inmied 
**  bj  his  own  act  or  intention,  whether  sane  or  inaane/  the  compaaj'ahoaM 
onlj  be  lUble  for  the  net  value  of  the  poli<7  at  that  time.  HM,  that  thii 
pxoTision  embraced  an  intentional  aelf-deatraction  bj  an  inaane  man,  pio* 
Tided  be  was  consdoas  at  the  time  of  tbe  physical  natnie  and  oonaequeimi 
of  his  act,  and  intended  to  destroy  his  life,  althoogh  he  waa  not  oonsdoos  at 
the  moral  qoalitj  or  consequences  of  the  act* 

ACTION  on  a  policy  of  life  insurance.    The  opinion  states  the 
case.    The  plaintiff  had  judgment  below. 

Waldo  P.  Johnson,  for  appellant. 

F.  E.  Savage  and  FF,  Z.  Stewart^  for  respondent. 

Hough,  J.  This  was  an  action  on  a  policy  of  insonuioe  isaoed 
to  the  plaintiff  on  the  life  of  her  husband,  Henry  Q.  Adkins.  It 
appears  from  the  agreed  statement  on  which  this  cause  has  beei 

*8ee  Com,  MuU  L.  /ha.  Om  t.  Oroom  (9  Fenn.  St.  flK),  97  Am.  Sep.  aSS,  and 
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mbmitted  that  said  Adkina  committed  saicide;  '^  that  at  the  time 
he  coimnitted  saicide  he  was  insane;  that  his  mind  was  so  far  im- 
paired that  he  did  not  understand  the  moral  character^  the  general 
nature  and  consequences  of  the  act,  and  that  the  act  of  self-destmc* 
tion  was  the  result  of  his  insane  condition  of  mind."  The  policy 
Boed  on  contains  the  following  clause  and  exception,  to  wit:  '^  Pro- 
Tided,  always,  and  it  is  hereby  declared  to  be  the  true  intent  and 
meaning  of  this  policy,  and  the  same  is  accepted  by  the  assured 
upon  these  express  conditions:  That  in  case  of  the  death  of  said 
insared  by  his  own  act  and  intention,  whether  sane  or  insane,  or  by 
the  use  of  intoxicating  drinks,  opiates  or  narcotics,  it  is  expressly 
stipulated  and  agreed  by  all  parties  in  interest  that  the  company 
shall  not  be  liable  for  the  sum  insured  by  said  policy,  but  the  com- 
pany will  pay,  and  the  parties  in  interest  will  accept,  in  full  dis- 
charge and  satisfaction  of  said  policy  a  sum  equal  to  the  net  value 
of  this  policy  at  the  time  of  the  death  of  said  insured,  computed  on 
the  American  Table  of  Mortality,  with  interest  at  six  per  cent/' 
The  defendant  admitted  it  was  liable  for  the  net  value  of  the 
policy  at  the  time  of  the  death  of  the  insured,  and  tendered  the 
same  in  court  with  costs,  which  was  refused.  The  plaintiff 
recovered  judgment  for  the  full  amount  of  the  policy,  and  the 
defendant  has  appealed. 

The  rights  of  the  parties  depend  upon  the  meaning  to  be  attached 
to  the  words  ''in  case  of  the  death  of  said  insured  by  his  own  act 
and  intention,  whether  sane  or  insane,''  contained  in  the  clause  of 
the  policy  above  quoted. 

In  the  leading  case  of  Borradaile  v.  Hufiier,  5  Man.  &  Gr.  639, 
the  words  avoiding  the  policy  were,  '^  in  case  the  assured  shall  die 
by  his  own  bands."  The  court  declared  these  words  to  be  equiva- 
lent to  the  words  **  shall  die  by  his  own  act,"  and  held  that  as  the 
assured  had  intentionally  destroyed  himself,  though  he  was  at  the 
time  incapable  of  distinguishing  between  right  and  wrong,  the 
policy  was  void.  It  appeared  from  the  evidence  in  that  case  that 
Mr.  Borradaile  threw  himself  from  the  parapet  of  Yauxhall  bridge 
into  the  river  Thames  and  was  drowned.  Erseikb,  J.,  said  the 
words  of  avoidance  *'  were  large  enough  to  include  all  intentional 
acts  of  self-destruction  whether  criminal  or  not,  if  the  deceased  was 
laboring  under  no  delusion  as  to  the  physical  consequences  of  the  act 
he  was  committing;  if  he  knew  that  it  was  water  into  which  he  was 
about  to  throw  himself,  and  that  the  consequence  of  his  leaping 
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from  the  bridge  would  be  his  death,  and  if  he  Toluntarily  threv 
himself  from  the  bridge  into  the  river^  intending  by  so  doing  to 
drown  himself^  the  question  whether  he  had  thereby  been  guilty  of 
a  crime  Bisfelo  de  se,  or  whether,  if  he  had  at  that  time  destroyed 
the  life  of  another  instead  of  his  own,  he  was  in  a  state  of  mind  to 
be  morally  and  legally  responsible  for  his  acts,  was  irrelevant  to  the 
question  before  the  jury;  that  the  state  of  mind  of  the  assured  was 
only  material  for  the  purpose  of  ascertaining  whether  the  act  of 
self-destruction  was  a  voluntary  and  willful  act  for  the  porpoee 
of  destroying  his  life." 

This  decision  was  afterward  followed  in  Olift  v.  Schwaie,  3  llaiL, 
Or.  &  Scotty  438,  and  in  Dufaur  v.  Professional  Life  Ins.  ft.,  25 
Beav.  599.    The  rule  thus  established  in  England  has  been  adopted 
in  this  country  in  the  following  cases:    Dean  v.  Mutual  Life  Im. 
Co.,  4  Allen,  96 ;  Cooper  v.  Mass.  Mui.  Life  Ins.  Co.,  102  Mass.  227; 
8.  c,  3  Am.  Rep.  451;  NimicJc  v.  Mut.  Benefit  Life  Ins.  Co.,  1  Big. 
Ins.  Cas.  689;  Cray  v.  Union  Mut.  Life  Ins.  Co.,  2  id.  4,  and  Van 
Zandt  V.  Mut  Benefit  Life  Ins.   Co.,  55  N.  Y.  169;  s.  c,  14  Am. 
Bep.  215.    The  case  of  American  Life  Ins.  Co.  v.  IsUts,  Admr.,  74 
Penn.  St.  176,  virtually  supports  the  rule,  but  the  case  of  Hdrtnuin 
V.  Keystone  Ins.  Co.,  21  id.  466,  merely  decides  that  if  the  insured 
committed  suicide  by  swallowing  poison>  he  died  by  his  own  hand. 
The  rule  is  denied  in  Eastabrook  v.  Union  Ins.  Co.,  54  Me.  224,  and 
in  Life  Ins.  Co.  v.  Terry,  15  Wall.  580.     The  case  of  Breasted  t. 
Farmers'  Loan  <&  Trust  Co.,  4  Seld.  299,  has  been  cited  by  Justice 
Hunt  in  Life  Ins.  Co.  v.  Terry,  as  being  in  opposition  to  the  rule 
laiddownin  Borradailev.  ^tfn^,butit  has  been  satisfactorily  shown 
by  the  Court  of  Appeals  of  New  York,  in  Van  Zandt  v.  M.  B.  LiU 
Ins.  Co.,  that  there  is  no  real  conflict  between  those  casea 

In  the  case  of  Life  Ins.  Co.  v.  Terry,  the  words  of  avoidance 
were,  ''  shall  die  by  his  own  hand,''  and  the  court  held  that  these 
words  referred  to  an  act  of  criminal  self-destruction  only,  and  not 
to  the  voluntary  death  of  one  who  did  not  realize  or  understand 
the  moral  quality  of  his  act.  The  court  said:  *'If  the  death  is 
caused  by  the  voluntary  act  of  the  assured,  he  knowing  and  intend- 
ing that  his  death  shall  be  the  result  of  his  act,  but  when  his 
reasoning  faculties  are  so  far  impaired  that  he  is  not  able  to  nnder- 
stand  the  moral  character,  the  general  nature,  consequences  and 
effect  of  the  act  he  is  about  to  commit,  or  when  he  is  impelled 
thereto  by  an  insane  impulse  which  he  has  not  the  power  to  resst, 
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SQch  death  is  not  within  the  contemplation  of  the  parties  to  the 
contract,  and  the  insurer  is  liable." 

The  wordsy  **  by  his  own  act  and  intention/'  used  in  the  policy  before 
Qfl,  are  equivalent  to  the  words,  '^  by  his  own  hand/'  and  as  to  the 
meaning  to  be  given  these  words,   when  standing  by  themselves, 
there  is,  as  an  examination  of  the  cases  cited  will  show,  an  irrecon- 
cilable conflict  of  opinion  ;  those  on  one  side  maintaining  that  the 
policy  would  be  avoided  if  the  assured,  at  the  time  of  causing  his 
own  death,  was  conscious  of  the  physical  nature  and  consequences 
of  his  act,  and  intended  thereby  to  put  an  end  to  his  own  life,  and 
those  on  the  other  side  maintaining  that  the  policy  would  not  be 
avoided  unless  the  insured  were  also  conscious  of  the  moral  quality 
or  criminality  of  such  act.     The  policy  before  us,  however,  goes 
{arther  than  any  of  those  considered  in  the  foregoing  cases,  and 
provides  that  it  shall  be  void  if  the  assured  shall  die  '^by  his  own 
act  and  intention,  sane  or  insane ;  "  and  if  it  be  permissible  for  life 
insurance  companies  to  insert  such  a  stipulation  in  their  policies, 
it  is  manifest  that  the  only  question  which  can  arise  thereon,  in  the 
event  of  tlie  suicide  of  the  insured,  is   whether  the  act  of  self- 
destruction  was  intentional,   or,  in  the  words  of  Erskine,   J., 
whether  it  was  ''the  voluntary  and  willful  act  of  a  man  having  at 
the  time  sufficient  powers  of  mind  and  reason  to  understand  the 
physical  nature  and  consequences  of  such  act,  and  having  at  the 
time  a  purposid  and  intention  to  cause  his  own  death  by  that  act; 
and  the  question  whether  he  was,  at  the  time,  capable  of  under* 
standing  and  appreciating  the  moral  nature  and  quality  of  his  pur- 
pose, is  not  relevant  to  the  inquiry,  further  than  as  it  might  help 
to  illustrate  the  extent  of  his  capacity  to  understand  the  physical 
character  of  the  act  itself." 

The  words,  **  by  his  own  act  and  intention,"  are,  as  has  already 
been  said,  equivalent  to  the  words  of  avoidance  construed  by  the 
Supreme  Court  of  the  United  States  in  the  case  of  Life  Ins.  Co.  v. 
Terrtfj  and  the  addition  thereto  of  the  words  **  sane  or  insane,"  in 
the  policy  before  us,  conclusively  shows  that  it  was  the  purpose  of 
the  defendant  in  this  case  to  avoid  the  risk  of  intentional  self-de- 
struction by  an  insane  man;  and  we  are  of  the  opinion  that  the  ad- 
dition of  these  words  is  adequate  to  the  accomplishment  of  that 
purpose.  It  has  been  expressly  so  decided  by  the  Supreme  Court 
of  the  United  States  in  a  very  lucid  opinion  by  Mr.  Justice  DAVia 
in  the  case  of  Bigeiaw  v.  Berkshire  Life  Ins.  Co.^  3  Otto,  284;  8.  c. 
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19  Am.  Rep.  628.  To  the  same  effect,  also,  are  Piarce  y.  TraveOm 
Life  Ins.  Co.,  34  Wis.  389,  and  Chapman  v.  Republic  Life  In$.  Co,, 
5  Big.  L.  &  A.  Gas.  110.  The  Commission  of  Appeals  of  New  York, 
in  the  case  of  De  Grogorza  y.  Knickerbocker  Life  Ins.  CS?.,  65  N.  Y. 
232,  go  farther  than  the  Supreme  Gonrt  of  the  United  States  in  the 
Bigelow  case,  and  hold  that  a  policy  which  provides  that  the  in- 
enrer  shall  not  be  liable  if  the  assured  '*  shall  die  bj  his  own  haod 
or  act,  sane  or  insane,"  is  avoided,  '^  if  death  ensues  from  any  phy- 
sical movement  of  the  hand  or  body  of  the  assured  proceeding  {rom 
a  partial  or  total  eclipse  of  the  mind.'' 

The  rule  laid  down  by  the  Supreme  Court  of  the  United  States 
in  the  Bigelow  case,  is  the  rule  which  we  think  is  properly  appU- 
cable  to  the  policy  now  under  consideration.  While  the  wordfli 
^^his  own  act  and  intention ''  have  been  construed  to  mean  no  more 
than  the  words  ^'  his  own  act,''  on  the  ground  that  the  word  ^^act" 
necessarily  implies  intention  {Chapman  v.  Republic  Life  Ins.  Oo) ; 
yet  the  addition  of  the  word  ''  intention  "  shows  that  the  parties 
were  solicitous  to  avoid  all  questions  as  to  whether  the  policy  was 
to  be  avoided  by  the  physical  act  simply  of  the  assured  when  nnao- 
companied  by  any  corresponding  intellectual  purpose  or  act  of  the 
mind. 

Nor  do  we  see  any  reason  why  a  life  insurance  company  may  not 
stipulate  against  voluntary  and  intentional  self-destruction.  The 
courts  have  repeatedly  recognized  their  right  to  stipulate  against 
numerous  kindred  risks,  and  we  see  no  difference  in  principle  be- 
tween stipulating  against  a  voluntary  death  by  poison  or  by  vio- 
lence, and  a  voluntary  death  by  opium  or  habitual  dmnkenness. 
In  either  case  the  avoidance  of  the  policy  proceeds  upon  the  theory 
that  it  was  within  the  power  of  the  assured  to  avoid  death  by  such 
instrumentalities,  and  therefore  his  duty  to  do  so. 

There  is  some  difficulty,  however,  in  applying  to  the  admitted 
facts  of  this  case,  the  construction  which  we  have  given  to  the  lan- 
guage of  the  policy  here  sued  on,  in  consequence  of  a  want  of  per- 
spicuity in  the  language  of  Mr.  Justice  Hunt  in  Terry  r.  Life  In^ 
Co,,  heretofore  quoted,  a  portion  of  which  has  been  adopted  by  the 
parties  to  this  suit  as  descriptive  of  the  state  of  mind  of  the  insured 
at  the  time  of  his  death.  We  think  with  Ba^pallo,  J.  (  Van  Zandi 
V.  Mutual  Ben.  Life  Ins.  Co.,  supra),  that  this  passage  literally  con- 
strued includes  several  conditions  which  cannot  coexist.  We  copy 
his  comment:  ^^  It  can  be  conceived  that  the  act  might  have  been 
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Tolantary  and  the  self-destraction  intentional,  though  the  assured 

failed  to  appreciate  its  moral  character;  but  it  is  difficult  to  con- 

a:iTe  how  the  act  could  have  been  voluntary  and  intentional,  where 

the  faculties  of  the  deceased  were  so  impaired  that  he  was  not  able 

to  understand  '  the  general  nature,  consequences  and  effect  of  the 

act  he  was  about  to  commit/  or  when  he  was  impelled  thereto  by 

an  insane  impulse  which  he  had  not  the  power  to  resist/'    In  order 

to  make  the  extract  from  the  opinion  of  Justice  Hunt  consistent 

with  itself,  the  words  **  general  nature,  consequences  and  effect  of 

the  act,''  must  be  taken  to  be  an  amplification  of  the  words  **  moral 

character,"  immedi&tely  preceding,  and  to  refer  to  the  moral  nature, 

moral  consequences  and  effect  of  the  act ;  and  the  last  alternative 

most  be  regarded  as  an  independent  statement  of  the  manner  of 

the  death  of  the  assured,  because  it  is  impossible  that  the  death 

could  be  caused  by  the  voluntary  act  of  the  assured  when  he  was 

''impelled  thereto  by  an  insane  impulse  which  he  had  not  the  power 

to  resisf    Be^ddes,  this  is  evidently  the  construction  put  upon  this 

passage  by  the  Supreme  Court  of  the  United  States  in  the  subse- 

qnent  case  of  Bigehto  v.  Berkshire  Life  Ins.  Co.     The  language  of 

the  agreed  statement  denoting  the  state  of  mind  of  the  assured 

having  been  adopted  from  the  opinion  in  Terry  v.  Ins.  Co.,  must 

be  regarded  as  having  been  used  by  the  parties  in  the  sense  in 

which  it  was  employed  in  that  opinion,  and  as  it  appears  from  such 

statement  so  construed  that  the  mind  of  the  assured  was  only  so  far 

impaired  that  he  did  not  understand  the  moral  quality  and  conse- 

qacnces  of  his  act,  it  follows  from  the  views  we  have  expressed  that 

the  defendant  is  not  liable  for  the  full  amount  of  the  policy.    The 

judgment  will  therefore  be  reversed  and  the  cause  remanded,  with 

directions  to  the  Circuit  Court  to  enter  a  judgment  against  the 

defendant  for  the  net  value  of  the  policy  at  the  time  of  the  death  of 

^iie  insured. 

Sever sed  and  remanded. 
All  ooncnr. 
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AlLBK  V.  GOLLUTOi 
(70  Mo.  18a.) 

lAmUati&n  of  action  —  aeknowUdgmont  to  roti^o. 

A  demand  Is  not  taken  oat  of  the  operation  of  the  statute  of  limittHoiw  bja 
written  aoknowledgment  foand  among  the  debtor's  papers  after  his  deidL 
(See  note,  p.  417.) 

ACTION  on  a  note.     The  opinion  states  the  facts.     The  defend- 
ant had  judgment  below. 

OtU  £  South,  for  plaintiff  in  error,  cited  2  Wag.  Stat,  §S  28,  990; 
Aug.  on  Lim.,  §g  270,  271;  Whitney  t.  Bigelow,  4  Pick.  110; 
Soulden  v.  Van  Rensselaer,  9  Wen(L  293;  Bryar  v.  Wilcocb,  I 
Cow.  159;  1  OreenL  on  Ev.,  §  150;  Garter  y.  Garter,  44  Mo.  195; 
Public  Admr.  v.  Watts,  1  Pai.  347;  1  Perry  on  Trusts  (2d  ed.),  §  91; 
Garr  v.  Hurlbut,  41  Mo.  264;  Blue  Hill  Academy  y.  EUis,  32  Me. 
268;  Baxter  y.  Penniman^  8  Mass.  134;  Watkins  y.  JStevens,  4 
Barb.  171;  Hill  on  Trustees,  61;  PearceY.  Dansforth,  13  Mo.  860; 
Renfro  y.  Harrison,  10  id.  411;  2  OreenL  £y.,  §§  440,  44L 

Z>«  G.  Allen,  for  defendant  in  error. 

Norton,  J.  The  defendant  in  this  case  interposed  the  plea  of 
the  statute  of  limitations  in  bar  of  plaintiff's  right  of  action  on  t 
note  executed  by  his  intestate  to  plaintiff,  dated  January  10,  186^ 
for  tl34y  due  from  its  date.  To  take  the  case  from  under  the  ope- 
ration of  the  statute  plaintiff  offered  in  eyidence  a  certain  writing 
contained  in  the  priyate  account  book  of  defendant's  intestate, 
signed  by  said  intestate,  purporting  to  be  a  will  written  in  penciL 
Said  writing  was  not  attested,  and  was  found  among  the  papers  of 
the  intestate  after  his  death,  and  contained  the  following  words: 
''That  out  of  my  estate  she  (alluding  to  his  wife)  shall  pay  all  my 
just  debts,  including  a  debt  due  my  mother  of  about  $400.'' 

The  only  question  presented  in  the  case  is  whether  the  said  writ* 
ing  was  such  an  acknowledgment  as  would  preyent  the  operatioEi 
of  the  limitation  law.  The  court  below  held  that  it  was  not  suffi- 
cient, and  gaye  effect  to  the  defendant's  plea  of  the  statute,  and 
this  action  of  the  court  is  assigned  for  error.     There  is  a  oonflici 
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of  the  authorities  as  to  whether  an  acknowledgment  or  promise  in 
writing,  signed  by  the  party  to  be  bonnd>  if  made  to  a  stranger 
would  be  suflScieut  to  take  a  case  from  under  the  operation  of  the 
statute  of  limitations^  but  there  is  no  conflict  as  to  the  necessity 
for  such  promise  or  acknowledgment  being  made  to  some  person^ 
^tber  to  the  creditor  or  his  representative,  or  to  a  stranger.  A 
promise  or  acknowledgment  implies  that  it  is  made  to  somebody, 
and  in  every  promise  there  must  necessarily  be  a  promisor  and 
promisee.  The  will  in  question  was  never  attested,  and  was  there- 
fore no  will.  A  mere  writing  acknowledging  a  debt,  which  is 
retained  by  the  person  making  it,  and  which  is  never  delivered 
either  to  the  creditor  or  any  one  else,  cannot  have  the  effect  of  pre- 
fenting  the  operation  of  the  statute.  In  the  case  of  Merriam  v. 
Leonard^  6  Gush.  150,  where  the  acknowledgment  of  the  debt  was 
contained  in  a  mortgage  duly  executed  and  acknowledged,  which 
was  never  delivered  to  the  mortgagee,  but  was  found  after  the 
mortgagor'a  death  among  his  papers.  Chief  Justice  Shaw  held  that 
it  did  not  amount  to  an  acknowledgment  of  the  debt  or  of  a  willing* 
ness  or  intention  to  pay  from  which  a  promise  could  be  implied. 
The  deed  was  never  delivered,  and  of  course  was  not  an  instrument 
by  which  the  signer  was  bound. 

Judgment  affirmed. 

All  concur  except  Napton,  J, 

KoTs  BT  TBS  Rkpobtbr.— In  Duiguid  v.  SchocHfield^  S3  Gratt.  808,  it  was  held  that  a  depo- 
tftioa  of  the  maker  of  a  note  given  and  signed  by  him,  in  a  case  in  which  the  obligeo  was 
Boc  a  party,  for  the  purpose  of  obtaining  a  credit  for  it  as  to  be  paid  by  him,  and  for  which 
be  was  allowed  such  a  credit  in  that  case,  is  such  an  acknowledgment  of  the  debt  by  him 
as  win  defeat  the  plea  of  the  statute  of  limitations  In  an  action  on  the  note  by  the  obligee 
•gainst  him.    The  court  said : 

** There  is  no  doubt  the  plaintiff,  to  maintain  the  issue  on  his  part,  was  bound  to  provo 
the  promise  alleged  In  his  replication.  He  was  not  required  to  prove  an  express  promise. 
It  was  suHlcient  for  him,  under  the  statute,  to  establish  an  acknowledgment  in  writing, 
trom  which  a  promise  of  payment  might  be  implied.  Such  acknowledgment,  to  be  effectual, 
most  not  oonalst  of  equivocal,  vague  and  indeterminate  expressions ;  but  ought  to  contain 
so  nnqoalilled  and  direct  admission  of  a  previous,  subsisting  debt,  which  the  party  is 
liable  for  and  willing  to  pay.  Stobt,  J.,  in  Bellv,  MorrUon^  IPet.  351,  862.  The  same 
rule  Is  laid  down,  with  some  variety  of  expression,  by  other  judges.  A  distinct  and  un- 
qnaliiled  acknowledgment  would  have  the  same  effect  as  a  promise,  because  from  such  an 
acknowledgment  the  law  implies  a  promise  to  pay.  Tindall,  C.  J.,  in  LUiseU  v.  Botisor, 
2  Bii^.  IT.  C.  241  (S9  Eng.  C.  L.  819).  If  an  acknowledgment  is  relied  on.  says  Judge  Pa&ker, 
it  ought  to  be  a  direct  and  unqualified  admission  of  a  present  subsisting  debt,  from  which 
a  promiae  to  pay  would  naturally  and  irresistibly  be  implied.  Suiion  v.  Burrugs^  9  Leigh , 
981.  If  there  be  an  unequivocal  admission  that  the  debt  is  still  due  and  unpaid,  unacoom* 
panied  by  any  exptesslon,  declaration  or  qualification  indicative  of  an  Intention  not  to- 
pay,  the  state  oC  facta  out  of  which  the  law  Implies  a  promise  is  then  present,  ana  tnti 
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party  is  bound  by  it.  Johnson,  J.,  In  Toung  v,  Mnnpoeyt  9  Bafley,  98.  -  It  is  needioMto 
multiply  authorities  for  the  proposition  stated,  bat  the  following  may  beconsnlted:  Baim 
▼.  HaiU2Pick,m6;  18  Am.  Dec.  437;  Boay  v.  CVure,81  id.  «»;  Ruiudl  v,  aip|K6N.H. 
154 ;  Head,  Ex'x  v.  Warner's  Adm're,  5  J.  J.  Marsh.  2S5 ;  PteeMes  ▼.  Matun,  <  Dev.  987;  Ap- 
letC*«£xV  V.  Rulttnaon^  9  Leigh,  45 ;  SuUon  v.  Burruas^  id.  8B1 ;  BtOeher  ▼.  Btim.  i 
id   509 ;  opinion  of  Momourb,  J .,  In  Bttt  t.  Crawford^  8  Gratt.  110. 

*•*'  The  next  and  only  remaining  ground  of  error  alleged  la,  that  the  pi^intifr  not  bdSK* 
party  to  the  suit  in  which  the  depositioa  was  taken,  the  statements  thereiB  csnnot  to 
oonstmed  as  admissions  or  acknowledgments  made  to  him.  and  that  no  promise  of  pij- 
ment  can  be  implied  from  an  acknowledgment  of  a  debt  so  as  to  take  it  out  of  the  openiuos 
of  the  act  of  limitations,  unless  such  acknowledgment  be  made  to  the  creditor  to  hIknb 
the  debt  Is  owing,  or  to  some  person  representing  him  by  author!^. 

**  In  Joyues  on  Limitations,  120,  the  learned  author  sajrs  of  the  question  here  pnaaatart. 
that '  since  it  has  been  established  that  a  new  promise,  express  or  implied,  is  neceasiy  ts 
defeat  a  plea  of  the  act  of  limitations,  and  that  such  new  promise  operates  as  a  new  cum 
of  action,  it  has  been  frequently  held,  as  it  was  before,  that  the  promise  need  notbensde 
directly  to  the  creditor  himself,  or  to  any  person  ^i^presentlng  him.  or  entitled  to  demssd 
payment  of  the  deKt,  but  may  be  made  to  a  third  person,  or  inferred  tmm  an  acknovledr 
ment  inter  altae  ;*  and  he  cites  many  cases  In  which  the  principle  is  applied. 

'*  He  refers  also  to  several  elementary  works,  among  them  2  8tory*s  £q.  Juris.  OOB  (ed. 
1848)*  In  which  the  contrary  doctrine  is  laid  down  and  the  authorities  for  It  dted,  which,  !■ 
bis  opinion,  do  not  sustain  the  text.  But  he  concludes  what  be  has  to  say  on  the  ssbje^ 
with  the  remark  (p.  123),  that  *the  doctrine  In  question  certainly  fumisiMs  a  vslasAto 
•ecority  against  the  inference  which  has  too  often  been  drawn  from  carRieas  ooaTcnsliaM 
with  third  persons,  and  tends  strongly  to  advance  the  policy  of  the  legidatore.* 

'*  Since  the  publication  in  1844  of  this  excellent  treatise  on  limitations,  there  have  bess 
numerous  decisions,  both  In  England  and  the  United  States,  adverse  to  the  views  expnasd 
by  the  distinguished  author,  and  it  Is  said,  in  a  recent  work  of  merit,  that  aooordlngto  the 
very  decided  weight  of  the  latest  decisions  In  this  country,  a  promise  to  pay  a  debt,  msde 
to  a  person  not  legally  or  equitably  interested  In  the  same,  and  who  does  not  pretend  to 
have  had  any  authority  from  the  creditor  to  call  upon  the  debtor  In  relatloa  to  the  dri*. 
will  not  avoid  the  bar  of  the  statute.  In  support  of  this  proposition  the  foDowiag  cam 
are  cited,  which  we  have  examined,  and  they  seem  to  be  In  point:  Ringn  v.  Broolot,  S8  Arfc. 
640;  OiUUtghamT.  OiHlngham,  17  Penn.  St.  808;  Moorthead  v.  mieUm,  98  N.  C.  W; 
Parker  v.  Sherfttrd,  76  id.  210 ;  WaehUr  v.  Atbee,  80  Bl.  47;  MeGrewv.  .VbrvnO.  kL  90; 
KUier  v.  Sanders,  40  Ind.  78;  Sibert  v.  Wlider,  16  Kans.  176;  a.  c., 82  Aul  Rep.  280;  fidoter 
T.  Updike,  SHun,  3S0;  Cape  Oirardeau  County,  v.  HarlM'soti,  S8  Mo.  00;  Trnuaiaky. 
Anderson,  0  Bush.  276.  See,  also,  the  cases  referred  to  in  notes  of  the  American  edkofi 
to  Whitcomb  v.  Whitino,  1  Smithes  Lead.  Gas. ,  part  a,  marg.  p.  726,  where  it  isaaid  to  be 
well  settled,  both  on  authority  and  principle,  that  the  debt  will  not  be  revlfod  bj  an  eatiy 
or  memorandum,  not  forming  part  of  a  mutual  account,  on  the  booksorp^pefsof  the 
debtor,  or  by  a  mere  declaration  or  admission  to  a  third  person,  meant  only  for  his  en; 
and  not  Intended  to  be  communicated  to  the  creditor. 

**The  diversity  in  the  earlier  and  later  decisions  Is  attributable,  for  the  most  part,  to  the 
different  and  somewhat  antagonistio  theories  entertained  at  different  periods  concemmc 
the  design  and  policy  of  the  statute.  Under  the  leadership  of  Lord  Mamshbld,  It  was  for 
a  long  time  considered  and  held  that  under  the  statute  lapse  of  time  raises  a  mere  pro- 
sumption  of  satisfaction,  which,  like  other  presumptions,  might  be  repelled,  and  hesce 
that  a  new  promise  of  the  debtor,  whether  express  or  Implied,  was  only  evidence  of  the 
pre-existing  debt  and  gave  no  new  cause  of  action.  Subsequently,  this  theoty  was  tf^er- 
turned  and  succeeded  by  a  course  of  decision,  initiated  and  fostered  by  Chief  Juatioe  Bat, 
which  r^arded  and  construed  the  statute  as  one  of  repose,  and  the  new  promise  as  a  oev 
contract  and  actionable  as  such.  This  view  Is  now  generally  accepted.  Siberi  ▼.  ITiMf'. 
16  Kans.  176;  s.  c,  23  Am.  Kep.  280,  and  casescited.  It  would  seem  to  foOow  logicaQy  thht 
the  promise,  to  be  sufficient  to  take  a  case  out  of  the  statute,  should  be  made  direct^  or 
mediately  to  the  creditor  or  at  least  for  his  benefit,  so  thac  he  may  be  able  to 
action  upon  it.  It  Is  said  that  the  declaration  or  admission  to  a  third  peraoii  is 
Insufficient,  not  so  much  because  the  acknowledgment  Is  made  to  a  stranger  as 
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Iheraisno  suffldeiife  eTldenoe  of  an  intantlon  to  contract.    1  Smlth*8  Lead.  Cas.,  part  S^ 
BBig.  p.  976. 

'*  We  do  not  ooDsider  the  Judgment  under  review  as  conflicting  with  the  recent  deciaiooa 
whidi  have  been  dted.  The  deposition  of  the  plaintiff  in  error  was  given,  prohably,  at 
lite  own  instance,  for  the  veiy  purpose  of  establishing,  among  other  claims,  the  validly 
and  binding  force  upon  him  of  dhe  debt,  the  recovery  of  which  is  now  sought  to  be  defeated 
\if  reUanoe  on  the  act  of  limitations,  and  It  was  because  of  his  sworn  statements  thafrhe 
raoaived  credit  for  the  debt  on  his  bonds.  He  must  therefore  be  understood  to  have  in- 
tended that  his  acknowledgment  of  the  debt,  under  the  attending  circumstances,  should 
be  accepted  as  such  and  confided  in  and  acted  upon  by  the  creditor  to  whom  the  debt  was 
doe.  He  cannot  be  allowed  to  take  the  benefit  of  the  acknowledgment  and  then  repudiate 
its  obligation.*' 

Hk  esses  dted  in  the  note  to  Whitney  v  WhUUomht  Smith's  Lead.  Cas.,  part  S;  maig. 
p.  TSB,  are  Ediwinis  v.  CtdUy,  4  H.  ft X.  878;  Bloodgoud  v.  Bruen^  4  Seld.  862;  Badgeryr. 
ArcK  10 Exch.  841 ;  OrenfeU  v.  Girdleatane^  8  T.  ft  C.  676  ;  Kifie  v.  Wells,  b  Harris,  886; 
QQBngham  v.  OQUM/gham,  id.  8(0;  Peanon  r.  Dcarrington^  88  Ala.  887;  Reeves  v.  OoreU,  18 
m.  188.  The  editor  says  this  doctrine  **  is  not  so  much  because  the  promise  is  made  to  a 
stranger,  as  because  there  is  no  sufllcient  evidence  of  an  intention  to  promise.**  '*Tha 
view  thus  taken  is  better  founded  than  that  which  prevailed  in  some  of  the  earlier  cases, 
vfaere  any  acknowledgment  from  which  the  continued  existence  of  the  debt  could  be  In- 
ferred was  deemed  sufllcient,  whether  made  to  a  third  person  or  to  the  plaintiff  in  the 
action.  NewkMs  v.  Harrinfftont  5  Harr.  88 ;  McReav,  Kennon,  1  Ala.  (N.  B.)  888;  Sovldm 
▼.  Van  Benmelaer,  9  Wend.  897 ;  McRea  v.  Pumnori^  16  id.  477;  TUut  v.  A^  4  Wooster, 
819;  FhiOipe  v.  Pleterv,  81  Barbw  851 ;  Wafkins  v.  SteiMm,  4  Id.  168;  Canhare  v.  Huyk,  6  M. 
9biWhUneyr.Bii0dnw,4Tick.  110;  18  Am.  Bep.  437;  Mlnklery.Mink1m',19Yi.  198;  OK- 
«er  V.  Gray,  1  Harr.ft  Q.  801 ;  Bird  v.  Adams,  7  Ga.  005 ;  St.  John  v.  Oarrmo,  4  Port.  885 ; 
IfoiHiMspfcm  T.  Broofc,  8  B.  ft  Aid.  141;  CUxrh  t.  Hougham,  SB.  ft  C.  149.**  To  this  effect 
is  KaU  V.  Moeminger,  7  Bradw.  586. 

MeEea  v.  Kennon  and  Bird  v.  Adams,  supra,  held  that  a  promise  by  maker  to  former 
Ikolder  of  a  note  inured  to  a  later  holder.  Soutden  v.  Van  Bennsetaer,  supra,  that  a 
promise  to  a  present  holder  inures  to  a  later  holder.  The  other  cases  dted  by  Smith  were 
of  promises  to  entire  strangers. 

la  Kdwards  v.  CuUey,  4  H.  ft  K.  878,  Poixock,  C.  B.,  said,  ohiter :  ** If  a  debtor  had 
written  in  a  book  a  private  memorandum  of  his  debt,  and  the  creditor  got  hold  of  the 
book  and  produced  it  in  court,  that  would  not  be  an  acknowledgment  to  take  the  case  out 
of  the  statute,  because  no  promise  to  pay  could  be  inferred  from  it.** 

In  Bioodgood  v.  Bruen,  4  Seld.  868,  it  was  held,  reversing  the  dedslon  In  4  Sandf .  868,  that 
BO  promise  could  be  implied  from  an  acknowledgment  in  an  answer  to  a  bill  In  chanceiy 
filed  by  a  third  person,  or  drawn  out  from  the  debtor  while  testifying  as  a  witness  ;  the 
promise  must  be  made  to  the  alitor  or  his  agent. 

But  aa  acknowledgment  or  promise  to  a  third  will  inure  to  the  original  promisee.  If 
made  upon  a  consideration  or  intended  to  be  communicated  to  him.  So,  in  CuOett  v. 
Fixuier,  3  Jones  Eq.  80,  where  a  dying  man  said  to  a  bystander  that  he  owed  the  plaintiff 
•0  modi  for  a  slave,  which  he  desired  to  have  paid,  and  in  Jordan's  Adm*r  v.  Hubbard,  86 
Ala.  (S.S.)  433,  where  decedent  told  A.  that  he  could  not  live  long,and  did  not  expect  to  see 
H.  (his administrator),  but  wanted  A.  to  bear  witness  that  he  wished  B.  to  pay  his  debt  to  C. 
And  m  Evans  v.  Cory,  29  id .  99,  where  A.  and  B.  met  at  the  house  of  a  common  relative,  and 
the  latter  refusing  to  speak  to  him,  A.  complained  to  0.,  who  said  it  was  because  B.  had  suf- 
tered  as  indorser  for  him,  whereupon  A.  said  if  B.  had  paid  any  thing  for  him  he  was  aUe 
and  wining  to  pay  It.  These  cases  are  cited  by  Smith,  but  the  two  latter  lose  force  from 
(be  fact  that  the  court  said  that  the  acknowledgment  was  valid  if  made  to  a  third  person, 
without  dwelling  on  the  intention  to  have  it  communicated. 

In  Ross  V.  Ross,  18  N.  T.  Sup.  Ct.  80,  an  executor  put  in  his  inventoiy  an  outlawed  debt 
made  by  him  to  the  testator.  Held,  a  suffident  acknowledgment  In  writing  to  take  it  out 
of  the  statute.  So,  where  a  testator,  in  preparing  his  will,  admitted  the  justice  and 
vattdi^  of  «  debt,  and  when  he  executed  the  win,  prepared  a  schedule  of  the  indebtedness, 
tad  acknowledged  that  he  was  willing  to  pay  it  Rogers  v.  Snuthem^  4  Baxt.  07.  So,  ol 
andaflldavitof  adebtmadetoprocureadischaigelninaolveiicj.   Bryorr. 
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inOeoefct,  SOowp.  160.  A  recital  In  a  mortga^  thatitiaBnbJecttoapHorooebyUie 
nine  mortgagor  to  another  on  the  same  premises  is  sufficient  to  take  the  former  out  of  ths 
■tatute.  Faimtr  v.  Butkr^  86  Iowa,  576.  Otherwise,  where  a  petitioner  for  disctasifa  Is 
InsolTency  Included  an  outlawed  dalm  In  his  schedule.  Geo.  Iiu.  Co.  ▼.  EfUoaU^  TuMf, 
lao.  In  BLvOiia  Academy  y.  £Ufs,  82  Me.  960,  It  was  held  that  changes  made  bj  tb» 
treasurer  of  a  corporation  against  himself  In  the  corporation  books,  for  interast  on  ha 
BOtflb  arencQgnitfoos  of  the  debt  sufficient  to  remoTe  the  bar  of  the  statute. 


LowRY  y.  Raikwatbb. 

(90  Mo.  Itt.) 
OmuatuUonal  law — mippreiii(ni  offfombKng  ^dettrueHon  af 

A  itatnta  aathorized  the  police  to  seiie  gambling  tables  and  gaming  devieei 
used  for  gambling,  and  made  it  the  daty  of  the  president  of  the  police  to 
canse  the  same  to  be  publicly  destroyed.  This  ooold  be  done  withoat  notiea 
to  the  owner  or  any  semblance  of  a  judicial  investigation.  HM^  uncomtt' 
tutional. 

ACTION  of  damages  for  destruction  of  personal  property.    The 
opinion  states  the  facts.    The  plaintiff  had  judgment  below. 

E.  F.  Farishf  for  appellant.  The  destruction  of  property  oon- 
Btitnting  a  common-law  nuisance,  when  committed  for  the  pablio 
safety  or  health,  is  sanctioned.  In  abolishing  a  nuisance,  propertj 
may  be  destroyed  and  the  owner  deprived  of  it  without  trial,  with- 
out notice  and  without  legal  compensation.  Manhaitan  Manfg. 
Co.  V.  Van  Keuren,  23  N.  J.  Eq.  251  ;  Ciw  v.  SchuUz,  47  BaA. 
64  ;  Potter's  Dwar.  on  Stat.  444 ;  Gooley  on  Const  Lim.  573 ; 
Ouillotte  y.  Mw  Orleans,  12  La:  Ann.  432 ;  Mayor  of  Mobih  ?. 
Zutlle,  3  Ala.  137. 

John  D.  Johnson,  for  defendant  in  error. 

Hekry,  J.  The  petition  alleged  substantially  that  on  the  19tfa 
day  of  May,  1874,  the  defendants  Watkins,  Huthsing,  Gardner  and 
Hamilton,  at  the  instigation  of  defendants  Rainwater  and  Huebler, 
being  by  them  employed  and  assisted,  with  force,  etc.,  broke  and 
entered  the  house  and  dwelling  of  plaintiff,  in  the  city  of  St  Looi^ 
and  took  and  carried  away  an  extension  dining  table,  the  propertj 
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of  plaintifiy  of  the  value,  etc.,  and  destroyed  it  to  his  damage,  etc. 
DefendaDts  pleaded  in  justification,  that  the  defendant  C.  0. 
Kainwater  was  at  that  time  vice-president  of  the  board  of  police 
commissioners  of  the  city  of  St  Louis  and  acting  president,  and,  as 
snch,  under  and  in  pursuance  of  the  act  to  establish  said  boards 
issued  his  warrant  to  defendant  Huebler^  an  ofiBcer  of  the  police 
force ;  that  at  said  time  and  at  the  place  named  in  the  petition, 
there  was  kept  a  prohibited  gaming  table,  or  other  gaming  device, 
of  which  said  acting  president  had  received  satisfactory  informa- 
tion, and  that  said  oflScers  charged  with  the  execution  of  said  war- 
rant did,  ID  pursuance  of  said  act,  for  the  purpose  of  executing  said 
warrant,  break  open  the  doors,  and  for  that  purpose,  had  the  assist- 
ance of  the  other  defendants  as  members  of  the  police  force,  and 
that  in  pursuance  of  said  act  of  the  general  assembly,  they  caused 
said  prohibited  gaming  table  to  be  publicly  destroyed,  and;  that 
the  wrong  complained  of  by  defendant  was  the  above  and  no 
other.  • 

On  the  pleadings  the  Circuit  Court  rendered  judgment  for  plaint- 
iff, which  was  affirmed  at  General  Term,  and  ou  appeal  to  the  Court 
of  Appeals  was  by  that  court  affirmed,  and  is  now  here  on  appeal 
from  that  judgment.  Since  this  case  was  decided  by  the  Court  of 
Appeals,  that  of  McCoy  v.  Zane  was  decided  by  this  court  (65  Mo. 
13),  wherein  this  court  intimated  an  opinion  that  seotionjs  24,  26 
and  27,  Wag.  Stat.  503,  are  constitutional.  These  sectiona  are  identi- 
cal with  sections  5,  6  and  7  of  the  act  creating  the  board  of  police 
commissioners  for  the  city  of  St  Louis,  except  that  sections  24,  26 
and  27  of  the  general  statutes  confer  the  power  upon  any  judge 
or  justice  of  the  peace,  which  by  the  police  commissioners  act  is 
conferred  upon  the  acting  president  of  the  board. 

Section  5  of  the  act  creating  a  board  of  police  commissioners 
provided  that :  *'  Whenever  the  acting  president  of  said  board  (in 
the  general  statutes  ^  any  judge  or  justice  of  the  peace')  shall  have 
knowledge  or  shall  receive  satisfactory  information  that  there  is 
any  prohibited  gaming  table,  or  other  gaming  device,  kept  or  used 
in  the  city  of  St  Louis,  he  shall  have  power  to  issue,  and  it  shall 
be  his  duty  forthwith  to  issue  a  warrant  directed  to  some  officer 
of  the  police  force  under  said  board  (in  the  general  statutes  '  to  the 
sheriff  or  any  constable ')  to  seize  and  bring  before  him  such  gam- 
ing table  or  other  gaming  device." 

Section  6.     ''The  officer  charged   with   the  execution  of  such 
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warrant  shall  have  power,  if  necessary,  to  break  open  doors  tor  the 
purpose  of  exeeating  the  same,  and  for  that  purpose  may  have  the 
assistance  of  the  whole  police  force." 

Section  7.  It  shall  be  the  duty  of  such  acting  president  (in  the 
general  law  *  of  the  judge  or  justice  of  the  peace ')  before  whom  any 
such  prohibited  gaming  table  or  gaming  deyice  shall  be  brought, 
to  cause  the  same  to  be  publicly  destroyed  by  burning  or  other* 
wise." 

In   McCoy  v.  Zane  the  constitutionality  of  the  sections  upon 
which  the  proceedings  of  Judge  Hbndbicks  were  based  was  uot 
considered  by  this  court,  Naptok,  J.,  obsenring  that ''  in  view  of 
the  conclusions  we  have  reached  in  the  case,  it  is  unnecessary  to 
determine  the  questions  which  have  been  so  extensively  discussed  by 
the  counsel  in  regard  to  the  constitutionality  of  these  statutory  pro- 
visions."   It  is,  therefore,  in  this  State,  an  open  question  with 
which  we  are  in  this  case  directly  confronted.    By  the  general  lav 
a  judge  or  a  justice  of  the  peace,  and  by  the  act  establishing  the 
board  of  police  commissioners,  tho  acting  president  of  the  board 
may  issue  his  warrant  directing  a  constable,  or  police  officer,  to 
bring  before  him  any  gaining  table  or  gaming  device  alleged  to  be 
used  for  gaming  purposes,  and  without  any  further  investigation* 
order  its  destruction.    A  legislative  act  which  authorizes  an  officer, 
without  notice   to  the  owner,  or  even  the  semblance  of  a  judicial 
investigation,  to  seize  and  destroy  the  property  of  a  citizen,  cannot 
be  sustained   under  a  Constitution   which  declares  that  ''no  State 
shall  deprive  any  person  of  life,  liberty  or  property  without  due 
process  of  law."   Liord  Cose  says  that  the  words  *^per  legem  ierrae'' 
mean  by  due  process  of  law,  and  being  brought  into  court  to  answer 
according  to  law.    In   the  language  of  Curtis,  J.,   in    Oreeue  v. 
Briggs,  1  Curtis,  325,  the  words   "Zaw  ef  the  land"  do  not  mean 
any   act  which   the  assembly  may  choose    to  pass.     If  it  did, 
the  legislative  will   could   inflict  a  forfeiture  of  life,  liberty  (x 
property  without  a  trial.     The  exposition  of  these  words  as  they 
stand  in  magna  charlay  as  well  as  in  the  American  Constitutious, 
has  been   that  they  requii-e  "  due  process  of  law/'  and  in  this  Is 
necessarily  implied  and  included  the  right  to  answer  to  and  contest 
the  charge,  and  the  consequent  right  to  be  discharged  from  it  unless 
it  be  proved."    In  Copley's  Constitutional  Limitations,  p.  3GS,  the 
learned  author  says:    '' Nor  can  a  party  by  his  misconduct  so 
forfeit  a  right  that  it  may  be  taken  from  him  ^vithout  judicial 
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proceedings  in  which  the  forfeiture  shall  be  declared  in  due  form/' 
Ibrfeitares  of  rights  and  property  cannot  be  adjudged  by  legisla- 
tive acts,  and  confiscations  without  a  judicial  hearing  after  due 
notice  would  be  Yoid  as  not  being  due  process  of  law.  Id.  305. 
Judge  Sklden^  in  Weynhauser  v.  People,  3  Kem.^  said  the  words 
due  process  of  law  must  be  understood  to  mean  that  no  person 
shall  be  deprived  by  any  form  of  goyerhmental  action  of  either  life, 
liberty  or  property,  except  as  the  consequence  of  some  judicial  pro- 
ceeding appropriately  and  legally  conducted.  Judge  Goolby,  in 
his  work  on  constitutional  limitations,  speaking  of  laws  to  prohibit 
the  sale  und  manufacture  of  intoxicating  drinks  as  a  beverage, 
declaring  them  a  nuisance  and  providing  for  their  condemnation 
and  destruction,  i*emark8  that  ''it  is  only  where,  in  framing  such 
l^gislatioia,  care  has  not  been  taken  to  observe  those  principles  of 
protection  which  suiTOund  the  persons  and  dwellings  of  individuals, 
securing  them  against  unreasonable  searches  and  seizures,  and 
giving  t)iem  a  right  to  trial  before  condemnation,  that  the  courts 
have  felt  at  liberty  to  declare  that  it  exc^ded  the  proper  province 
of  poli^  regulation."  We  doubt  if  a  case  can  be  found  in  any 
State  m  the  Union  sustaining  an  act  conferring  such  power  upon  a 
jadge,  justice  of  the  peace,  police  commissioner  or  any  other  ofScer 
as  the  president  of  the  board  of  policy  commissioners  is  invested' 
with,  by  the  sections  5,  6  and  7  of  the  act  establishing  that  board ; 
similar,  but  infinitely  less  obnoxious,  acts  have  been  held  void  in 
*MasMichu8etts  (1  Oray,  1),  in  Michigan  (4  Mich.  126),  and  in  other 
States.  In  Lincoln  v.  Gray,  27  Vt.  355,  the  court  observes  of  their 
statute  for  the  seizure  and  destruction  of  intoxicating  liquors:  ''It 
would  be  somewhat  remarkable  if  an  enlightened  legislature  at  the 
present  day  should  pass  a  law  with  an  intention  to  havo  liquors 
adjudged  forfeited  by  a  judicial  tribunal,  and  ordered  to  be  destroyed, 
without  a  trial  and  without  proof  that  they  were  intended  for  sale 
contrary  to  law,  and  we  apprehend  that  the  statute  does  not  require 
ns  to  put  the  legislature  who  passed  this  act  in  so  awkward  a 
dilemma."  If  valid,  what  we  have  regarded  as  guarantees  of  our 
rights  of  property,  both  in  the  Federal  and  State  Constitutions,  are 
unmeaning  phrases,  calculated  to  lull  us  into  a  sense  of  security 
rather  than  to  afford  us  protection  against  invasions  of  what  we 
have  regarded  as  sacred  rights. 

We  are  not  unmindful  of  the  duty  of  the  courts  to  weigh  care- 
fally  all  that  may  be  urged  in  favor  of  the  validity  of  an  act  of  the 
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legislatiye  department  of  the  government,  before  declaring  it  m 
conflict  with  the  organic  lav,  and  only  to  announce  each  a  conclu- 
sion when  no  doubt  is  entertained  of  its  correctness.    After  acareful 
examination  of  the  7th  section  of  the  act  under  consideration,  aDd 
numerous  adjudications  of  the  courts  of  other  States  bearing  upon 
the  question  involved,  we  are  satisfied  that  it  is  in  conflict  with  the 
14th  amendment  to  the  Federal  Constitution,  and  therefore  invalid. 
If  the  7th  section  fall  the  5th  cannot  stand,  for  it  authorizes  an 
arbitrary  seizure  of  the  property,  with  no  provision  made  for  iU 
disposition.    The  ofScer  before  whom  it  may  be  taken  may  hold  it 
against  the  owner  indefinitely.     He  cannot  by  suit  recover  it,  ber 
cause,  assuming  the  constitutionality  of  the  section,  the  seizure  of 
the  property,  as  well  as  the  holding  by  the  officer,  would  be  lawful, 
It  is  '^  an  unreasonable  seizure  **  of  private  property  and  a  violation 
of  section  23,  article  1,  of  the  Constitution  of  1865.    An  act  which, 
under  the  pretext  of  preserving  public  morals,  provides  for  the 
seizure  of  private  property,  should  also  provide  a  summary  mode 
of  judicial  proceedings  for  determining  whether  it  is  the  kind  of 
property  and  was  used  or  held  for  purposes  condemned  by  the  act. 
Even  to  authorize  the  property  to  be  seized  and  held  until  in  an  or* 
dinary  action  at  law  for  the  recovery  of  his  property  the  claimant 
.  should  negative  the  allegations  in  the  warrant  of  seizure,  wonld  be 
oppressive  and  unjust,  and  not  in  harmony  with  the  spirit  of  our 
Constitution.    Hence  a  statute  which  authorizes  a  seizure  of  private 
property  under  a  warrant  issued  in  pursuance  of  provisions  such* 
as  are  contained  in  section  7,  should  also  afford  a  speedy  trial  to 
ascertain  whether  the  property  is  of  the  character  and  is  used  or 
held  for  purposes  condemned  by  the  act,  and  making  provision  for 
duly  notifying  the  owner  and  giving  him  his  day  in  court.    The 
constitutional  safeguards  thrown  around  the  rights  of  property  are 
not  to  be  demolished  in  order  to  suppress  gambling  or  gambling 
houses.     The  vices  which  acts  authorizing  these  summary  proceed- 
ings  propose  to  eradicate  are  inconsiderable  in  comparison  with  the 
value  of  the  constitutional  guarantees  which  secure  to  the  citiiea 
his  liberty  and  his  property.    We  recognize  the  right  of  the  State 
to  adopty  and  the  propriety  of  a  rigorous  enforcement  of,  laws  for 
the  suppression  of  gambling  and  gambling  houses,  but  these  lam 
may  be  so  framed  as  to  harmonize  with  those  constitutional  pio» 
visions,  and  hasty  and  inconsiderate  legislation  which  diarqiardi 
them  cannot  be  upheld. 
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We  are  of  the  opinion  that  the  5th  sectioQ,  standing,  by  itself,  is 
ID  coDflict  with  the  Constitntiou,  and  holding  that  the  7th  section 
18  Toidy  the  5th  does  not  stand  alone,  and  is  also  void.  The  cases 
cited  in  the  discussion  of  the  constitutionality  of  the  7th  section 
we  think  fally  sustain  our  views  in  regard  to  the  5th  section.  We 
express  no  opinion  on  that  phase  of  the  constitutional  question 
with  respect  to  the  5th  section,  discussed  by  the  Court  of  Appeals* 
All  eoDcnrring,  the  judgment  is  affirmed. 

Judgment  affirmed. 


BuKK  y.  Jetmorb. 

(70  Ma  sn.) 
Buretif — cnhondnot  tigned  l>if prindpaL 

A  nMty  h  not  bound  by  any  offieUl  bond  conditioned  to  be«  bat  not  signed  bj 

the  prineipal.* 

ACTION  on  a  constable's  bond.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 

Jokn  J*  OoekrMf  for  appellant. 

BUtoU  di  JetmorBf  for  respondent 

NoRTOK,  J.  This  is  a  proceeding  to  recoTcr  of  defendant  at 
security  of  Perry  R  Hazleton,  constable  of  Hazle  H^l  towpship^ 
Johnson  county,  the  snm  of  150.15,  money  alleged  to  have  been  col- 
lected by  said  constable  and  not  paid  over  to  the  party  entitled  tp 
receive  it.  The  suit  is  founded  on  the  following  instrument  of 
writing,  viz. :  *^  Whereas  the  undersigned,  Perry  R.  Ilazleton,  was, 
on  the  ISih  day  of  September,  1874,  duly  appointed  to  the  office  of 
constable  of  Hazle  Hill  township,  in  the  county,  of  Johnson  and 
State  of  Missouri,  and  has  accepted  and  is  about  to  enter  upon 
the  duties  thereof.  Now,  therefore,  know  all  men  by  these  pres- 
ents, that  we.  Perry  R.   Hazleton,  an  principal,  and  S.   Jetmore^ 


*To Mune  effect  BuawO ▼.  AndtiiU  O09 Uaes.  72),  12  Am.  Bep.  865;  JoftrwmT.  KimJtMn 
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Win.  McMahan,  J.  N.  Stockton  and  J.  T.  Hamm,  as  securities, 
jointly  and  severally  agree  to  pay  each  and  every  person  who  may 
be  entitled  thereto  all  such  sums  of  money  as  the  si''d  eonstable 
may  become  liable  to  pay  on  aeconnt  of  any  execution  which  shall 
be  delivered  to  him  for  collection  by  virtue  of  his  ofBce,  and  aO 
such  damages  as  each  and  every  person  may  sustain  by  reason  ot 
any  malfeasance,  misfeasance  or  non-performance  on  the  parfeot 
•aid  constable. 

''  S.  Jbtmobe, 
"  W,  McMAHAir, 
*' J-  N.  Stockiov, 
•'J.  T.  Hamii. 

''Approved  this  19th  day  of  September,  1874. 

JoHK  L.  Tbapp,  Chairman  Boaid. 
^  K  A.  Williams, 
•'  Wm.  p.  Obbbklbe.** 

The  6th  section,  article  5,  of  the  township  oi^ganization  mA* 
which  act,  at  the  time  the  above  instrument  was  executed,  was  in 
force  in  Johnson  county,  provides  that  every  person  chosen  or 
appointed  to  the  ofBce  of  constable  before  he  enters  upon  the  duties 
of  his  ofSce    *    *    shall  execute,  with  two  or  more  securities,  an 
instrument  in  writing  to  the  township  trustee,  to  be  approved  bf 
the  township  board  of  directors,  in  which  said  constable  and  hia 
securities  shall  jointly  and  severally  agree  to  pay  ta  each  and  eveiy 
person  all  such  sums  of  money  as  sud  constable  may  become  liable 
to  pay  on  account  of  any  execution  which  shall  be  delivered  to  him 
for  collection  by  virtue  of  his  office,  and  all  such  damages  as  each 
and  every  person  may  sustain  by  reason  of  any  malfeasance,  mia- 
feasance  or  non-performance  of   duty  on  the  part  of  said  con* 
stable.    Acts  of  1873,  p.  101.     It  will.be  observed  that  the  writing 
m  question  is  neither  made  to  the  township  trustee  as  required  bf 
the  said  act,  nor  is  it  executed  by  Hazleton,  the  constable,  nien* 
tioned  therein  as  principal.     In  cons^uence  of   this  omission  or 
failure  to  make  the  instrument  conform  to  the  statute,  and  the  non* 
execution  of  the  writing  by  the  principal,  it  is  claimed  that  the  said 
writing  did  not  impose  any  liability  on  defendant  as  security.    The 
trial  court  took  this  view  of  the  subject,  and  rendered  judgment  for 
defendant,  and  it  is  this  action  which  the  plaintiff  asks  to  be  le- 
Tiewed  on  his  appeal. 
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It  18  a  clear  requirement  of  the  statute  quoted,  that  Hazleton,  the 
WDStabley  should  execute  such  au  instrument  in  writing  as  is 
designated  in  section  6,  suprcu  The  writing  offered  in  eTidence, 
and  on  which  defendant  is  sought  to  be  made  liable,  does  not  show 
a  compliance  with  this  requirement,  but  on  the  contrary  docs  show 
that  n6yer  having  been  signed  bj  the  constable,  it  was  never  execu- 
ted by  hiuL  It  is  however  insisted  that  the  writing,  though  never 
executed  by  the  principal,  is  nevertheless  binding  on  defendant 
▼ho  did  execute  it  as  security.  The  received  doctrine  is,  that  secu- 
rities who  execute  a  writing  as  such  only  can  show  in  discharge  of 
their  liability,  that  their  principal  never  was  bound,  and  we  can 
perceive  no  reason  why  that  principle  cannot  be  invoked  in  this 
ease.  This  question  was  directly  passed  upon  in  the  case  of  Ward 
V.  WasAburnf  2  Pick.  24,  which  was  a  proceeding  against  the  securi- 
tiee  of  an  administrator,  on  an  administrator's  bond.  The  bond 
wag  not  signed  by  the .  administrator  and  because  it  was  not,  the 
court  held  that  the  sureties  who  had  signed  it  were  not  bound.  In 
the  case  of  Sean  v.  Parker,  17  Mass.  591,  it  was  expressly  held 
that  the  securities  on  a  bail  bond,  which  had  not  been  signed  by 
the  principal^  were  not  liable  thereon.    Judgment  affirmed^  in  which 

Judgment  affirmed. 


.    State  y.  Mebk. 

(70  Mo.  8B6^ 
'    Criminal  law — abortion — indidment. 

An  iiidietment  for  abortion  is  bad  for  not  negativing  the  etatatory  exception  of 
a  CMe  when  advised  by  a  physician  to  be  necessary  to  save  the  woman's  Uf e» 
inch  exception  forming  part  of  the  enacting  claase,  although  it  alleges  that 
it  was  not  necessary' to  save  the  woman's  life,  and  although  the  statato 
ahw  i»ovides  that  no  indictment  shall  be  deemed  invalid  for  want  of  aveiw 
BMot  of  any  matter  Qot  necessary  to  be  proved. 

riONVIGTION  of  abortion.    The  opinion  states  the  case. 

ShiEMklin,  Lata  d  Melhugal  and  John  E.  Wail,  for  appellant. 
/.  L.  SmUh,  attorney-general,  for  State. 
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HouQH,  J.    The  defendant  was  indicted  for  procuring  an  abo^ 
tion.     The  section  of  the  statute  under  which  the  indictment  vas 
drawn  proyides,  that  every  person  '^  who  shall  willfully  administer 
to  any  pregnant  woman  any  medicine,  drug  or  substance  whatso- 
eyer,  or  shall  use  or  employ  any  means  whatsoever  with  intent  thoie- 
by  to  procure  abortion  or  the  miscarriage  of  any  such  woman/unless 
the  same  shall  have  been  necessary  to  preserve  the  life  of  such 
woman,  or  shall  have  been  advised  by  a  physician  to  bo  necessary 
for  that  purpose,  shall,  upon  .  conviction,  be  adjudged  guilty  of  a 
misdemeanor.''    The  material  portions  of  i  the  indictment  are  as 
follows:  '^The  grand  jurors,  etc.,  upon  their  oath,  present  that  Or- 
lando Meek,  late  of  the  county  aforesaid,  on  the day  of  Decem- 
ber, 1874,  at,  etc.,  did  willfully  and  unlawfully  administer  to  ODa 
Arabella  Tronsue,  a  woman  then  and  there  being  pregnant  with 
child,  a  large  quantity  of  medicine,  with  intent  thereby  to  procare 
abortion  and  miscarriage  of  the  said  Arabella  Tronsue,  the  admin* 
istering  of  said  medicine  to  said  Arabella  Tronsue  not  being  then 
necessary  to  preserve  the  life  of  said  Arabella  Tronsue ;  and  the 
grand  jurors  further  present  that  said  Orlando  Meek  fled:  from 
justice  in  this  cause  in  the  month  of  May,  1875,  and  against  the 
peace  and  dignity  of  the  State.  And  the  grand  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that  Orlando  Meek,  late, 
etc.,  on,  etc.,  at,  etc.,  did  willfully  and  unlawfully  administer  to  odo 
Arabella  Tronsue,  a  woman  then  and  there  being  pregnant  with 
child,  a  large  quantity  of  medicine  and  drugs,  with  intent  thereby  to 
procure  abortion  and  miscarriage  of  the  said  Arabella  Tronsne,  the 
administering  of  said  medicine  and  drugs  to  said  Arabella  Tronsaa 
not  being  then  necessary  to  preserve  the  life  of  said  Arabella  Troo- 
sue,  and  against  the  peace  and  dignity  of  the  State/' 

The  indictment,  it  will  be  perceived,  fails  to  negative  one  of  the 
exceptions  contained  in  the  statute  defining  the  offense.  The  de- 
fendant moved  to  quash  the  indictment  because  it  did  not  negative 
both  of  said  exceptions.  This  motion  was  overruled,  and  the  de- 
fendant was  tried  and  convicted*  A  motion  to  arrest  the  judgment 
for  the  reasons  stated  in  the  motion  to  quash  was  also  overruled, 
and  the  case  comes  here  by  appeal 

The  indictment  before  us  is  in  form  like  that  in  the  case  of  the 
Siaie  v.  Van  ffouten^  37  Ho.  657.  The  Circuit  Court,  in  thatcaae^ 
quashed  the  indictment  on  a  motion  assigning  as  grounds  therefor 
tiiat  it  did  not  state  facts  sufficient  to  constitute  an  offense,  and 
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that  it  did  not  specify  or  describe  the  kind,  quantity  and  quality  of 
medicine  alleged  to  haye  been  administered.  This  court  held  that 
the  Circnit  Court  erred  in  quashing  the  indictment  '^for  the  reasons 
Bet  forth  in  the  motion ; ''  that  it  was  nnnecessay  to  allege  the  kind, 
qaaotity  or  quality  of  the  medicine  administered ;  and  that  the 
first  cause  assigned,  that  the  indictment  did  not  state  facts  sufficient 
to  constitute  any  offense,  was  too  general,  and  should  have  been 
disregarded,  as  under  our  statute  a  motion  to  quash  must  distinctly 
specify  the  grounds  of  objection.  In  that  case,  it  will  be  seen,  this 
court  did  not  pass  upon  the  effect  of  the  failure  to  negative  the 
exception  referred  to,  for  the  reason  that  the  point  was  not  specifl* 
cally  presented  in  the  motion  to  quash. 

All  the  authorities  agree  that  when  the  exception  constitutes  a 
part  of  the  description  of  the  offense  sought  to  be  charged,  the 
indictment  must  negative  the  exception,  otherwise  no  offense  is 
charged.  State  y.  Shifleti,  20  Mo.  415;  Statex.  Sutton,  24  id.  377; 
OommonfpeaUh  v.  Hart,  11  Gush.  130;  State  v.  Barker,  18  Yt.  195. 
An  indictment,  which  should  charge  simply  that  the  defendant 
produced  an  abortion,  would  charge  no  offense  under  the  statute ; 
for  abortion  is  an  offense  only  when  it  is  not  necessary,  and  is  not 
advised  by  a  physician  to  be  necessary  to  save  the  life  of  the  mother. 
For  the  same  reason  it  would  be  insufficient  to  charge  only  that 
abortion  was  produced  when  it  was  unnecessary  to  save  the  life  of 
the  mother,  as  it  may  have  been  advised  by  a  physician  to  be 
necessary  to  save  the  mother's  life,  although  in  fact  it  was  not  so 
necessary;  and  in  that  event  the  statute  declares  that  the  person 
producing  it  is  guilty  of  no  crime.  It  is  manifest,  therefore,  that 
when  the  exceptions  are  contained  in  the  clause  of  the  statute 
defining  the  offense  and  constitute  a  part  of  the  description,  the 
exceptions  must  be  negatived. 

It  may  frequently  happen,  however,  that  the  burden  of  proof  as 
to  one  or  more  of  the  exceptions  contained  in  a  statute  defining  an 
offense,  may,  from  the  nature  of  the  exceptions,  be  cast  upon  the 
defendant  Thus  in  the  case  of  the  State  v.  Lipscomb,  52  Mo.  32, 
which  was  an  indictment  for  selling  liquor  without  a  license,  this 
court  said:  "When  the' subject-matter  of  the  negative  averment 
lies  pecnliarly  within  the  knowledge  of  the  other  party,  the  aver- 
ment is  taken  as  true,  unless  disproved  by  that  party."  But  this 
role  does  not  dispense  with  the  necessity  for  such  averment ;  on  the 
omtiary,  it  plainly  recognizes  the  propriety  of  such  averments  and 
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treats  them  as. proved^  unless  disproyed  by  the  defendant  Thus  in 
cases  like  the  one  before  us,  it  has  been  held  that  while  it  is  neces- 
sary for  the  State  to  produce  some  evidence  that  the  abortion  waa 
unnecessary  to  save  the  life  of  the  mother^  the  burden  of  showing 
vhat  it  Tvas  advised  by  a  physician  to  be  necessary  for  that  parpose, 
IS  upon  the  defendant,  and  this  for  the  reason  that  from  the  very 
nature  of  the  case  it  might  be  impossible  for  the  State  to  prove  thst 
9uch  advice  was  not  given,  while  testimony  that  it  was  so  advised, 
being  in  its  nature  of  a  secret  and  confidential  character  and  pecu- 
liarly within  the  knowledge  of  the  defendant,  could  generally  be 
easily  produced  by  him.    Moody  v.  SUUe,  17  Ohio  SL  110. 

It  is  contended,  however,  on  behalf  of  the  State,  that  inasmndi 
as  the  burden  of  proof  is  not  on  tho  State  as  to  the  negative  aver- 
ment now  under  consideration,  that  under  the  statute  of  jeofsib 
which  declares  that  ^^  no  indictment  shall  be  deemed  invalid  *  *  ^ 
for  want  of  the  averment  of  any  matter  not  necessary  to  be  proved," 
it  is  wholly  unnecessary  that  the  indictment  should  contain  an  aTer- 
ment  that  the  abortion  was  not  advised  by  a  physician  to  be 
necessary  for  the  preservation  of  the  life  of  the  mother.  This 
argument  is  in  our  opinion  unsound.  The  statute  of  jeofails 
above  cited,  was  intended  to  apply  only  to  immaterial  aver- 
ments, such  as  are  not  necessary  constituents  of  the  crime 
charged  and  need  not  in  any  way  be  made  to  appear.  The  exception 
we  are  considering  is  a  part  of  the  description  of  the  offense,  and 
therefore  immaterial.  Nor  can  it  be  said  with  legal  accuracv  that 
an  averment  as  to  this  exception  is  not  necessary  to  be  proved  ,  for 
under  the  rule  laid  down  in  the  State  v.  Ltpscombt  and  Moody  v. 
State,  supra,  it  is  to  be  considered  as  proved,  ?f  it  Is  not  disproved, 
by  the  defendant.  Surely  the  law  woald  not  be  careful  to  declare 
that  under  certain  circumstances  we  are  to  consider  an  averment 
as  having  been  proved  which  it  is  unnecesary  to  Drove.  If  testi- 
mony should  be  introduced  by  the  defendant  tendinc:  to  show  thai 
he  was  within  the  exceptions,  the  State  would  have  to  rebut  snch 
testimony,  or  there  could  be  no  conviction.  The  argument  for  the 
State  fails  to  distinguish  between  a  rule  of  pleading  and  a  role  of 
evidence. 

It  is  quite  plain  to  us  that  the  statute  was  not  intended  to  appl? 
to  negative  averments  the  burden  of  disproving  which  is  on  the  d^ 
fendant,  and  which  are  to  be  taken  as  true  unless  disproved,  but  to 
immaterial  averments  which  it  is  unnecessary  for  the  State  in  any 
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iraj  to  establish,  by  legal  presumption  or  otherwise,  as  was  tho  case  in 
the  Slate  v.  Edmundson,  64  Mo.  398.  Tho  principlo  hero  applied 
is  constantly  acted  upon  in  trials  under  indictment  for  selling 
iiqaor  without  license.  Slaie  v.  Jacques,  68  id.  260.  The  judg« 
ment  of  the  Circuit  Court  will  be  reversed  and  the  cause  remanded» 
with  directions  to  the  Circuit  Court  to  quash  the  indictment. 

Judgment  reversed  and  cat^e  remanded* 
AH  the  judges  coDOur. 


MoOoBaooK  T.  K  A  urn  AS  Gmr,  St.  Josbph  asd  OomatL  Bluvis 

RA.ILBOAD  OOKPABT. 
00MO.8SA) 

'>^ter  mad  water  ceurme^'emfaee  footer — eemeeneraUen  and  dikhmrffe  em 

neighboring  lands, 

Ham  hu  no  right  to  OQnoenlmte  the  Barface  water  oa  ais  land  and  diachaige  It 
<m  hUi  neighbor'B^  although  it  would  natoraUj  flow  in  that  direetSon.  (5m 
nsie^p.  488.)  x 

ACTION  of  damages  for  injury  by  surfiAoe  water.     The  opinion 
states  the  case.    The  defendant  had  judgment  below. 

Ben^  Loan,  for  appellant. 

WiUard  F.  ffatt,  for  respondent. 

Napiok,  J.  When  this  case  was  here  in  1874  (57  Mo.  433),  the 
court  clearly  indicated  the  ground  upon  which  the  plaintiff's  right 
of  reooTery  must  be  based.  The  opinion  in  the  case  adopted  the 
tiews  of  LowRiEy  J.,  in  Kauffman  t.  Oriesemer,  26  Penn.  St.  415. 
And  I  doubt  if  they  can  be  expressed  more  forcibly  or  plainly  than 
in  the  very  language  of  this  eminent  judge:  '^  Where  two  fields 
adjoin/'  says  Judge  Lowbie,  '^and  one  is  lower  than  the  other,  the 
lower  must  necessarily  be  subject  to  all  the  natural  flow  of  water 
from  the  upper  one.  ♦  ♦  ♦  Hence  the  owner  of  the  lower 
ground  has  no  right  to  erect  embankments  whereby  the  natural  flow 
of  the  water  from  the  upper  ground  shall  be  stopped;  nor  has  the 
owner  of  the  nppei  ground  a  right  to  make  any  excavations  or 
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drains  by  which  the  flow  of  water  is  diverted  from  its  natural  chan* 
nel^  and  a  new  channel  made  on  the  lower  ground ;  nor  can  he  col- 
lect into  one  channel  waters  usually  flowing  ofl  into  bis  neighbor's 
fields  by  several  channels,  and  thus  increase  the  wash  upon  the 
lower  fields,  *  *  *  If  the  owner  of  the  upper  ground  wrong- 
fully direct  an  unnatural  quantity  of  water  upon  the  ground  of  a 
lower  neighbor,  by  collecting  several  streams  together  and  dis- 
charging them  at  one  place,  or  by  any  other  means,  the  neighbor 
below  may  have  an  action  against  bim*"  This  principle  is  recog- 
nized by  the  Supreme  Court  of  New  York  in  Waffle  v.  N.  Y.  Ow/- 
ral  R.  R.  Co.y  58  Barb.  413.  *^  Every  person  has  the  nnquestion- 
able  right,*' says  Judge  Thompson  of  that  court,  "to  drain  the 
surface  water  from  his  own  land,  to  render  it  more  wholesome,  use- 
ful or  productive,  or  even  to  gratify  his  taste  or  will,  and  if  another 
is  inconvenienced  or  incidentally  injured  thereby  he  cannot  com- 
plain. Ko  one  can  divert  a  natural  water  course  and  stream 
through  his  land,  to  the  injury  of  another,  with  impunity;  nor  can 
he,  by  means  of  drains  or  ditches  throw  the  surface  water  from  his 
own  laud  upon  the  land  of  another  to  the  injury  of  such  other. 
But  where  a  person  can  drain  his  own  land  without  turning  the 
water  upon  the  land  of  another,  or  where  it  can  be  done  by  dnins 
emptying  into  a  natural  stream  and  water  course,  there  can  be  no 
doubt  of  his  right  thus  to  drain,  even  though  the  effect  may  be  to 
increase  the  volume  of  water  unusually  at  one  season  of  the  year, 
or  to  diminish  the  supply  at  another.'* 

These  general  principles  were  in  truth  drawn  from  the  Eoman 
law,  but  fully  recognized  to  be  sound  in  English  and  American 
adjudications,  and  were  the  basis  of  the  decision  of  this  court  when 
the  case  was  here  before.  As  Judge  Vories,  who  delivered  the 
opinion  of  the  court,  observed:  '*  The  plaintiff  complains  that  the 
defendant  had  so  constructed  its  road  that  the  embankment  made 
therefor  had  collected  a  large  body  of  surface  and  overflowed  water 
on  the  east  side  of  its  road-bed,  where  the  same  adjoined  the  land 
of  plaintiff,  and  that  after  said  water  had  been  so  collected  ins 
large  body  or  pond,  the  defendant  negligently  and  maliciously  cut 
an  artificial  channel  from  said  body  of  water  through  the  embank- 
ment of  its  road-bed,  and  drained  all  of  said  large  body  of  water  on 
to  plaintiff's  land,  by  which  plaintiff  was  damaged,"  etc.  And  the 
judge  proceeded  to  say  that  an  instruction  to  the  jury  which 
declared  in  effect  that  if  the  defendant  did  this  act  charged,  in  the 
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manner  charged,  defendant  was  liable,  was  a  proper  instruction, 
and  should  have  been  given.     The  words  "  negligently  and  malic- 
ioasir ''  seem  to  be  merely  ornamental  in  this  case  —  it  is  immaterial 
about  the  motive  or  the  care  except  as  it  affects  the  amount  of 
damages.     It  is  not  likely  that  the  defendant  paid  any  attention 
except  to  the  interests  of  the  company,  or  put  in  the  culvert  for 
any  purpose  other  than  the  protection  of  their  road.    The  question 
is  whether  they  had  the  right  to  do  this  to  tlic  injury  of  plaintiff. 
The  theory  of  the  present  action  is  based  on  the  following  facts 
stated  in  the  amended  petition :  The  plaintiff  owns  fifty  acres  of 
land  on  the  west  side  of  the  railroad,  and  charges  that  on  the  east 
ffide  of  said  road  a  large  body  of  water  was  collected  by  the  embank- 
ment on  which  the  road  was. built,  partly  from   the  high  lands 
adjoining,  but  principally  from  the  overflow  of  Contrary  creek^ 
and  the  back  water  from  it  produced  by  a  bridge  over  it,  built  by 
defendant,  which  is  alleged  to  be  too  narrow  to  allow  the  water  in 
heavy  rains  to  pass  through  it,  and  that  in  1870  the  defendant  put 
a  culvert  or  box  or  artificial  channel,  which  discharged  all  the 
water  thus  collected  upon  the  plaintiff's  land  and  produced  the 
injuries  complained  of.     As  the  plaintiff  took  a  nonsuit  because  of 
the  instructions  given  by  the  court,  the  only  question  for  our  con- 
sideration is  whether  these  instructions  were  a  fait  exposition  of 
the  law  to  tho  jury,  as  it  had  been  previously  declared  by  this  court, 
and  since  the  propriety  of  instructions  <  depends  very^much  on  the 
tendency  of  the  evidence  one  way  or  another,  and  they  are  noi> 
designed  to  be  mere  abstractions,  it  is  proper,  in  order  to  determine 
their  propriety,  to  look  into  the  fticts  sworn  to  a^d  those  denied  by. 
the  witnesses  at  the  trial.  '      - 

The  facts  which  the  plaintiff's  evidence  teiided  to  prove,  whether 
to  the  satisfaction  of  the  jury  or  nof^  is  not  material,  were  about 
these:  The  plaintiff  was  the  owner  of  fifty  acres  of  land  on  the  west 
side  of  the  defendant's  railroad,  and  a  portion  of  it,  from  two  to 
four  acres,  was  in  a.  piece  of  low  bottom  two  or  three  feet  lower 
than  the  surrounding  ground,  and  this  low  ground  or  basin  ex- 
tended over  the  road  on  the  east  side  of  it,  to  the  extent  of  six  or 
four  acres — the  witnesses  differing  as  how  the  railroad  divided  the 
swag;  all  this  low  ground  had  been  cultivated  every  year  lor  twelve 
or  sixteen  years  before  the  road  was  built.  The  road  ran  north  and 
south  and  divided  this  bottom  or  basin,  as  has  been  stated,  leaving 
two  or  four  of  the  eight  acres  on  the  west  side.  Forty  or  fifty  rods 
Vol.  XXXV- 56 
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north  of  this  basin,  the  road  crossed  a  creek  called  Contrary  creek, 
which  ran  from  east  to  west,  and  a  bridge  was  bailt  over  it  by  the 
defendant,  which,  however,  in  heavy  rains  and  high  water  did  not 
allow  all  the  water  to  pass  through,  but  backed  up  the  water  so  u 
to  flow  back  through  the  depression  necessarily  made  by  the  em- 
bankment on  which  the  track  was  laid,  into  the  basin  and  occasioned 
a  standing  pond  on  the  east  side  of  the  track,  sometimes  three  or 
four  feet  deep,  and  occasionally,  in  heavy  rains,  overflowing  the 
track.  To  prevent  thik,  I  suppose,  the  defendant  in  November, 
1870,  cut  a  sluice  or  box  thirteen  by  eighteen  inches  in  the  lowest 
part  of  this  depression,  and  this  of  course  threw  all  this  water,  thus 
collected  both  from  the  high  lands  adjoining  and  from  the  back 
water  of  Contrary  creek,  when  the  rainy  season  of  June,  1871, 
came  on,  into  plaintiff's  fleld,  destroyed  ten  acres  of  com  he  had 
planted  there,  filled  up  the  cellar  of  his  house,  which  is  not  in  the 
basin,  but  thirty  or  fifty  rods  from  it,  ruined  his  well,  destroyed 
his  garden  and  perhaps  occasioned  ill  health  in  his  family. 

Supposing  these  facts  to  have  been  established,  the  liability  of 
defendant  to  an  action  for  the  damages  occasioned  thereby  is  pUun 
if  the  doctrine  asserted  in  this  case  before,  and  in  all  the  cases  on 
this  subject,  so  far  as  I  have  observed,  is  to  be  adhered  to.  Let  ns 
then  compare  the  instructions  given  with  this  theory  of  the  law. 
The  first  instruction  for  defendant  is  as  follows :  **  the  defendant 
had  a  right  to  construct  its  railroad  so  as  to  permit  the  water  in 
proof  to  flow  as  it  would  have  done  if  said  railroad  had  not  been 
made.  And  if  the  jury  believe  from  the  evidence  that  if  said  railroad 
had  not  been  made,  the  water  in  proof  would  have  overflowed  the 
land  of  plaintiff  and  would  have  done  the  same  injury  to  plaintiffs 
land  and  premises,  and  to  the  crop  of  com  growing  on  said  land, 
and  made  said  land  as  wet  and  unflt  for  cultivation,  as  was  done  by 
the  water  flowing  through  the  culvert  in  proof,  they  will  find  for 
defendant." 

There  was  no  evidence  whatever  to  justify  such  an  inatruction. 
It  was  submitting  to  the  jury  a  question  of  fact,  upon  which  all  the 
evidence  as  to  the  land  before  and  after  the  road  was  built  contra- 
dicted the  hypothesis  which  they  were  authorised  to  find,  and 
which,  from  its  very  nature,  was  impossible.  The  object  of  this 
instruction,  as  of  the  one  succeeding  it^  seems  to  have  been  to  im- 
press upon  the  jury  that  if  the  same  amount  of  water  would  have 
fallen  on  plaintiff's  land,  without  any  railroad  embankment,  that 
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was  conveyed  to  it  through  this  artificial  channel  made  by  the  de- 
fendant, the  construction  of  this  culvert  or  box  was  no  ground  of 
action.  But  this,  as  we  have  seen,  is  not  the  law.  There  is  a 
great  difference  between  allowing  the  surface  water  and  the  water 
accumulated  by  the  overflow  of  the  creek,  to  percolate  through  a 
thousand  or  ten  thousand  avenues,  as  it  would  have  done  "f  no 
railroad  was  there  to  intercept  it,  and  by  an  embankment  gathering 
it  into  one  pond  and  precipitating  it  through  a  single  channel  upon 
plamtiff's  land.  And  this  is  exactly  what  the  court  declared  the 
defendant  had  a  right  to  do,  in  the  fourth  instruction,  and  what 
this  court  declared  in  the  former  opinion  the  defendant  had  na 
right  to  do. 

The  fourth  instruction  is  as  follows  :  **  The  defendant  had 
the  right  to  construct  all  such  culverts  or  drains  as  at  any 
time  might  be  found  proper  for  the  protection  of  the  road-bed 
from  water  backed  up  against  the  road  by  overflow  of  a  creek  or 
excessive  rains,  although  such  culvert  or  drain  may  have  caused 
such  overflow  or  rain  to  flow  in  a  different  direction  or  greater 
quantity  than  it  had  done  before  such  embankment  or  culvert  was- 
made;  and  in  constructing  such  culvert  defendant  was  only  required 
to  use  reasonable  care,  considering  all  the  circumstances  at  the 
time  of  such  construction." 

The  fifth  instruction  is  as  follows:  '^ Though  the  jury  flnd  from 
the  evidence  that  in  June,  1871,  the  stream  called  Contrary  creek 
broke  through  or  overflowed  its  natural  banks  and  passed  into  the 
basin  mentioned,  and  through  the  culvert  or  waterway  placed  in 
said  basin  by  defendant,  under  or  across  the  embankment  made 
by  defendant,  dividing  said  basin,  and  upon  plaintiff/s  land,  and 
thereby  caused  the  injuries  complained  of  herein,  yet  the  jury 
must  find  for  defendant,  unless  they  further  find  from  the  evidence 
that  said  stream  did,  at  the  time  of  the  injury  so  complained  of, 
break  through  or  overflow  its  banks  in  the  manner  and  with  the 
effect  as  above  stated,  in  consequence  of  improper  or  negligent 
eonstmction  of  the  bridge  across  said  stream  used  as  a  railroad 
bridge  by  defendant.'' 

This  instruction  is  of  the  same  complexion  as  the  others  which 
were  giTen.  It  evades  the  gravamen  of  the  charge,  which  was  the 
procipitation  of  a  large  body  of  water  collected  by  the  road-bed  on 
Hie  plaintHFs  land.  It  is  immaterial  how  the  water  got  there, 
wheUier  by  natural  channels  from  the  hills  or  highlands,  or  by. 
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back  water  from  the  creek;  the  defendant  had  no  right  to  coDoen- 
trate  it  in  a  single  channel  and  force  it  on  to  plaintiff's. land. 
This  is  the  doctrine  as  established  by  all  the  authorities,  and  the 
safficiency  or  insufficiency  of  the  bridge  was  entirely  immaterial  if 
the  back  water  from  the  creek  did  in  point  of  fact  find  its  way  into 
this  basin.  The  defendant  had  a  right  undoubtedly  to  protect  its 
road,  and  to  do  so  had  an  unquestionable  right  to  draw  off  the 
water,  but  not  so  as  to  be  injurious  to  his  neighbor.  It  must  be 
drawn  off  in  some  natural  channel  —  some  stream  in  the  yicinity, 
if  any  such  existed,  or  by  a  variety  of  channels,  or  in  short,  by  any 
means  defendant  might  select  or  prefer,  provided  no  damage  was 
done  to  others  by  the  plan  adopted.  The  instruction  in  r^ard  to 
damages  was  correct.  If  no  evidence  was  given  in  relation  to  tbe 
pecuniary  losses  of  plaintiff  the  jury  would  of  course  have  no  basis 
on  which  to  find  more  than  nominal  damages. 
'  In  regard  to  tho  evidence  excluded  of  the  witness  Beotor,  the 
court  may  have  been  right  on  the  theory  of  the  case  adopted  by  the 
Gircuit  Court,  but  I  think  the  evidence  was  of  no  consequence,  and 
whether  excluded  or  admitted  was  immaterial,  since  other  evidence 
clearly  showed  that  the  elevation  of  the  embankment  of  the  road 
would  necessitate  a  consequent  proportionate  depression,  and  this 
depression  would  suffice  to  carry  off  tho  back  water  down  to  the 
basin  or  pond.  The  evidence,  I  think,  should  have  been  admitted 
upon  the  theory  which  this  court  sanctioned,  but  it  was  not  ma- 
terial to  a  recovery. 
The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

'  Norton  and  Henry,  JJ.,  concur. 

. MoTBfeY  THS  RsFpRTBR. » HouGH,  J.,  diSBenting  in  this  case,  said:  **■  When  this  case  «•• 
before  this  CQurt  in  1874,  Judgjo  VOIUS0,  in  delivering  the  opinion  of  the  court,  said:  *Tlie 
generalnilei  however,  is,  that  either  municliMtl  corporations  or  private  persons  mayao 
occupy  and  improve  their  land  and  use  it.  for  such  purposes  as  they  may  see  St,  either  )>y 
grading  or  filling  up  low  places,  or  by  erecting  buildings  thereon,  or  by  making  a^y  other 
improvement  thereon  to  make  it  fit  for  cultivation  or  other  profitable  or  desirable  eojov- 
ment;  kndit  makes  no  diffprence  that  the  effect  of  such  improvement  is  to  change  the 
flow  of  the  surface  water  accumulating  or  falling  on  the  surrounding  ooimtry,  so  as  to 
either  increase  or  diminish  the  quantity  of  such  water  which  had  previoi:»ly  flowed  npos 
tftie  land  of  the  Adjothlng  proprietors  to  their  inconvenience  or  injury.  Aug.  WaL 
CSoutses,  p.  18S,  S  106,  and  following,  and  cases  there  cited ;  GoodaU  v.  TuWe^  89  N.  V.  Oi: 
Wafie  ▼.  2ir.  Y.  C.  R.R.Co.,Sd  Barb.  418 ;  Turner  r.  T}ihabUanU,  etc.,  18  Allen,  891 ;  IMcr 
▼.  CUyof  SprtngfiOd,  65  Mo.  119,  and  cases  there  dted.  The  same  rule  woidd  apply  t* 
water  Itowing  over  the  country  whic}i  had  escaped  from  the  banks  or  natural  phannel  of  a 
running  stream  of  water  by  reason  of  a  flood  in  the  stream  occasioned  by  heavy  rains  or 
the  malting  of  snow  upon  the  suntranding  country.'   In  the  further  discusskm  of  thii 
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nltjAct.  Judge  Vonaa,  in  speaking  of  the  rights  of  the  owner  of  land,  said:  *  He  must 
improve  and  use  his  own  lands  in  a  reasonable  way,  and  in  so  doing  he  may  turn  the 
eoone  of  and  protect  his  own  land  Cram  the  surface  water  flowing  thereon,  and  he  will 
not  be  liable  for  any  incidental  injury  occasioned  to  others  hy  the  changed  course  in 
which  the  water  may  naturally  flow,  and  for  its  Increase  upon  the  land  of  others.  Each 
proprietor  In  such  case  is  left  to  protect  his  own  lands  against  the  common  enemy  of  all. 
In  the  present  case  the  plaintiff  complains  that  the  defendant  had  so  constructed  its  road 
that  the  embankment  made  therefor  had  collected  a  large  body  of  surface  and  overflowed 
water  en  the  east  side  of  its  road-bed  where  the  same  adjoined  the  land  of  plaintiff,  and 
that  after  said  water  had  been  so  collected  in  a  large  body  or  pond,  the  defendant  negU- 
gently  and  malldonsly  cut  an  artificial  channel  from  said  body  of  water  through  the 
embankment  of  its  road-bed.  and  drained  all  of  said  large  body  of  water  on  the  plaintiff's 
Und,  by  which  plaintiff  was  damaged,  etc.  The  first  Instruction  asked  by  the  plaintiff 
told  the  Jury  in  effect,  that  if  the  defendant  did  this  act  charged  fn  the  petition  in  the 
OMoaer  therein  charged,  the  plaintiff  had  a  right  to  recover.  We  think  this  instmctloa 
ooght  to  have  been  given.* 

**  There  can  be  no  question  as  to  the  oorrectness  of  these  views,  and  I  have  made  sodi 
copioos  extracts  from  the  opinion  of  the  court  for  the  reason  that  it  was  deUvered  in  the 
same  caie  now  before  us.  The  testimony  in  the  cause  was  not  preserved  in  the  former 
Wn  of  exceptions.  Tlie  transcript  simply  stated  that  there  was  testimony  tending  to 
prove  the  allegations  of  the  petition.  Now  the  case  is  materially  different.  The  testimony 
shows  that  the  defendant  did  not  collect  a  laige  body  of  water  on  the  east  side  of  its  road- 
bed, and  after  so  collecting  it,  construct  an  artificial  channel  and  precipitate  the  whole 
thereof  upon  the  plaintiff.  Judge  Voaxm  recognised  the  right  of  the  defendant  to  drain 
the  nirfaoe  water  from  its  road-bed  so  as  to  preserve  the  same  for  continued  and  profitable 
use,  and  said  that  such  drainage  should  be  made  by  means  of  culverts  or  otherwise,  *  so 
«i  to  occasion  no  unnecessary  inconvenience  or  damage  to  plaintiff/  citing  Kaufman  v. 
GricMmer,  S6  Feon.  St.  415,  and  note ;  Waffle  v.  N,  Y,  C.  R,  R.  Co*,  98  Barb.  418.  These 
esses  were  suits  for  the  obstruction  of  water  courses  or  running  streams,  and  not  for  the 
diversion  of  surface  water,  and  the  opinion  of  the  court  as  to  the  right  of  the  owner  of 
land  to  protect  it  against  surface  water  Is  not  based  upon  them,  as  a  reference  to  Che  cases 
dted  win  show.  Yet  in  the  first  of  these  cases,  Woodwaro,  J.,  who  delivered  the  opinion 
of  the  court,  after  citing  Martin  v.  BiddU,  and  other  oases,  said:  *  These  cases  recognise 
the  principle  that  the  superior  owner  may  improve  his  lands  by  throwing  increased  waters 
ttpon  his  Inferior  through  the  natural  and  customary  channels,  which  is  a  most  important 
prindide  in  respect  not  only  to  agricultural,  but  to  mining  operations  also.*  And  in  Martin 
V.  Bfddle,  which  was  the  case  of  a  running  stream,  Lowrix,  J . ,  speaking  of  the  land  owner, 
said:  *So,al80,  he  may  use  proper  means  of  draining  hisground  where  it  is  too  moist,  and 
discharge  the  water  according  to  the  natural  channel,  even  though  the  fiow  of  water  upoa 
hb  neifl^bor  be  thereby  somewhat  increased.* "    See  Noonan  ▼.  City  cf  Aibany,  post. 
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BaU — principal  impritoned  in  anothm*  8kUe, 

A  Buety  in  a  reoognizaDoe  is  not  released  by  the  inability  of  tbe  prindpal  ts 
falflll  the  oondition,  by  reason  of  his  conviction  and  imprisonment  iq 

another  State.* 
—  -^^^—^•^——  ■    ■       ^— — 

*8ee  Oboper  ▼.  State  (5  Tex.  Ot.  App.),  S  Am.  Rep.  671;  Slate  t.  Mmrihew  (47Iowa,  lUQi 
9  Am  Bep.464. 
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SCIRE  FACIAS  on  a  recognizance.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

c7.  X.  Smiih,  attorney-general^  for  State. 

Napton,  J.  This  was  a  recognizance  taken  bj  the  State  against 
Horn  and  Cherry,  in  which  Cherry  obliged  himself  in  a  penalty 
that  he  would  be  responsible  for  Horn's  appearance  to  answer  an 
indictment  against  him.  The  defense  was  that  Horn  was  pre- 
Tented  from  performing  the  conditions  of  the  recognizance  by  rea- 
son of  his  arrest  in  Illinois,  and  his  trial  and  conyiction  and 
sentence  to  the  penitentiary  of  that  State.  This  defense  was  held 
invalid.  This  was  so  held,  in  accordance  with  the  opinion  of  the 
Circuit  Court  of  the  United  States  in  Untied  Staies  v.  Van  Fosteny 
1  Dill.  C.  C.  406,  and  of  the  Supreme  Court  of  Tennessee  in  De- 
vine  Y.  State,  5  Sneed^  623,  and  of  Connecticut,  in  Taintor  y.  Taylor^ 
86  Conn.  242;  s.  c,  4  Am.  Rep.  58.  As  we  concur  in  these  opinions 
it  is  unnecessary  to  examine  the  questions  decided,  and  we  therefore 
affirm  the  judgment. 

JudgwiCfU  affimned* 
The  other  judges  concur. 


Cook  v.  Continental  Insubanoe  Company. 

(70  Mo.  610.) 
iTiMtrance  —  "  unoecupML^ 

A  policj  of  insurance  upon  a  dwelling^hoase  was  conditioned  to  be  yoid  if  the 
premises  should  become  unoccupied.  The  insured  left  the  bouse  and  went 
elsewhere  to  renide,  taking  only  part  of  her  furniture.  She  left  a  man  ia 
possession  with  instructions  to  sleep  in  the  house  at  night.  This  man  quit 
the  premises,  and  several  days  afterward  a  fire  occurred,  no  one  being  in 
the  house  at  the  time.  Held,  that  the  house  was  unoccupied  and  the  poHcr 
was  void.    {8e6  noU,p.  448.) 

Snoddy  &  iShorty  for  appellant,  cited  in  argument  KeUy  y.  Howk 
Ins.  Co.,  2  Cent.  Law  Jour.  478  ;  Ellington  v.  Moore,  17  Mo.  424; 
Poor  y.  Humboldt  Ins.  Co.,  125  Mass.  274 ;  s.  c,  28  Am.  Bep.  S28 ; 
Hartford  Ins.  Co.  v.  Smith,  3  CoL  422 ;  American  Ins.  Co.  r.  Fed- 
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/few,  78  IlL  1C7;  C7iamberlain  v.  Ins.  Co.,  55  X.  U.  249  ;  IliU  v. 
Equitable  Fire  Ins:  Co.,  N.  H.  Sup.  Ct  (1877)  ;  6  Ins.  Law  Jour. 
314;  Harrington  v.  Fitchhurg  Mut.  Fire  Ins.  Co.,  124  Mass.  126  ; 
Livingston  t.  Stickles^  7  Hill,  255  ;  Cailin  v.  Springfield  Ins.  Co.,  1 
Sumn.  434 ;  Breasted  r.  Farmers*  L.  S  T.  Co.,  4  Seld.  305  ;  Ins. 
Co.  V.  Slaughter,  12  Wall.  404 ;  Rann  v.  Home  Ins.  Co.,  59  N.  Y. 
387 ;  Reynolds  v.  Com.  Ins.  Co.,  47  id.  597 ;  Hynds  v.  Schen.  Ins.  Co., 
11  id.  554;  Commercial  Ins.  Co.  v.  Robinson,  64  IlL  265  ;  s.  c,  16 
Am.  Rep.  557. 

G.  G.  Vest  and  Fillips  tS  Jackson,  for  respondent. 

HxHBY,  J.    This  is  an  action  on  a  policy  of  insurance  issued  to 
plaintiff  by  defendant  on  the   14th  day  of  February,  1873,  on 
plaintiff's  dwelling-house  in  the  city  of  Sedalia,  by  which  defend* 
ant,  in  consideration  of  $45  paid  by  plaintiff,'agreed  to  make  good 
to  her  all  such  immediate  loss  or  damage  not  exceeding  $2,000  as 
should  happen  by  fire  to  said  house  from  the  14tli  day  of  February^ 
1873,  at  12  o'clock  noon,  to  the  14th  day  of  February,  1874,  at  12 
o'clock  noon.     On  the  26fch  day  of  October,  1873,  said  property  was 
totally  destroyed  by  fire,  and  this  action  was  to  recover  of  defendant 
the  amount  for  which  the  property  was  insured.     A  motion  to  set 
aside  nonsuit  taken  with  leave  was  overruled,  and  plaintiff  appealed. 
It  was  stipulated  in  the  policy  that  ''if  the  premises  become  unoc- 
.  cupied  without  the  assent  of  the  company  indorsed  hereon,  then, 
and  in  every  such  case,  the  policy  shall  be  void."   What  is  the  mean- 
ing of  the  term  ''  unoccupied  "  as  employed  in  that  clause  of  the 
policy  ?    This  is  the  principal  question  for  determination.    About 
two  weeks  before  the  fire  the  plaintiff  went  to  Kansas  City,  Mis- 
souri, to  reside,  and  lived  thcro  until  after  the  fire.     She  shipped  a 
car  load  of  her  furniture  to  the  latter  place,  and  left  about  $300 
worth  in  the  house,  and  instructed  one  Barnard  to  sell  it,  except  a 
bed-room  set,  and  also  to  rent  the  house.    Joseph  Southwick  was 
left  in  possession,  with  instructions  to  remain  m  possession  and 
sleep  in  the  house  until  he  could  rent  it.    DeLaney  was  to  rent 
the  house.     Southwick  went  to  Kansas  City  three  or  four  days 
before,  and  was  there  when  the  fire  occurred.     He  left  no  one  in 
the  house,  but  told  DeLaney,  with  whom  he  left  the  keys,  except 
the  key  of  the  room  be  had  slept  in,  to  take  charge  of  the  house' 
and  xent  it  if  he  could  before  he  returned.     The  above  is  the  testi- 
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monj  of  plaintifF  and  Southwick.     Her  evidence  is  somewhat  cod* 
tradictorj  as  to  whom  she  gave  authoritj  to  let  the  hoose. 

On  these  facts  the  question  arises^  was  the  house  unoccnpied 
when  it  was  burned  ?  If  it  was  she  was  not  entitled  to  lecover. 
'^Occupation  of  a  dwelling-house  is  living  in  it/'  Pains w.Ag. 
Ins.  Co.,  4  T,  &  C.  G19.  '^  A  fair  and  reasonable  constmction  of 
the  language  ^  vacant  and  unoccupied/  is  that  it  should  be  withoat 
an  occupant — without  any  person  living  in  it"  78  lU.  169. 
Speaking  of  a  dwelling-house  and  barn,  Oolt,  J.,  in  Ashwarik  ?. 
Builders*  Ins.  Co.,  112  Mass.  422;  8.  c,  17  Am.  Bep.  117,  observed: 
**  Occupancy,  as  applied  to  such  buildings,  implies  an  actual  use  of 
the  house  as  a  dwelling  place,  and  such  use  of  the  bam  as  is  ordi- 
narily incident  to  a  barn  belonging  to  an  occupied  house,  or  at  least 
something  more  than  a  use  of  it  for  storage.  The  insurer  hss  i 
right,  by  the  terms  of  the  policy,  to  the  care  and  supervision  which 
is  involved  in  such  an  occupancy."  Citing  Keiih  v.  Quincy  MuL  Fin 
Im.  Co.,  10  Allen,  228.  In  Wood  on  Insurance,  p.  164,  the  alio?e 
observations  of  Colt,  J.,  are  quoted  and  approved.  In  Pains  t. 
Ag.  Ins.  Co.,  5  N.  Y.  S.  0.  619,  it  was  said  that  ''occupation  of  i 
dwelling-house  is  living  in  it,  not  mere  supervison  over  it,  and 
while  a  person  need  not  live  in  it  every  moment,  there  must  not  be 
a  cessation  of  occupancy  for  any  considerable  portion  of  time."  On 
page  181  Mr.  Wood  says:  "  A  practical  occupancy  consistent  with 
the  purposes  for  which  it  was  insured  is  intended,  and  an  oocn- 
pancy  that  measurably  lessens  the  vigilance  and  care  that  would  be. 
incident  to  its  use  for  such  purposes  is  not  an  occupancy  within 
the  meaning  of  the  term  as  thus  employed."  Wood  on  Fire  In& 
In  Whitney  v.  Black  River  Ins.  Co.,  9  Hun,  39,  it  was  held  that 
'^the  words  'vacant  and  unoccupied'  must  be  construed  with 
reference  to  the  kind  of  structure  or  building  on  the  premises. 
Occupation  of  a  dwelling-fiouse  is  living  in  it."  In  Keith  v. 
Quincy  Ins.  Co.,  10  Allen,  228,  the  suit  was  on  a  policy 
insuring  a  trip-hammer  shop  and  machinery  therein,  and  the 
policy  contained  a  provision  that  if  the  building  remained 
unoccupied  for  the  period  of  thirty  days  without  notice  to 
the  company,  the  policy  should  be  void."  The  facts  were, 
that  for  more  than  thirty  days  before  the  loss,  the  shop  was  unoc- 
cupied for  the  business,  but  the  tools  and  machinery  were  there, 
and  the  plaintiff's  son  went  through  the  shop  almost  every  day  to 
see  that  every  thing  was  right    And  an  instruction  that  these  bcti 
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did  not  constitute  occupancy^  bat  that  some  practical  use  mast 
have  been  made  of  the  buildings  was  approved  by  the  Supireme 
Oonrt  of  Massachusetts.  Counsel  for  appellant  say  that  this  case 
has  been  qnalified,  but  as  wo  have  seen  in  Ashworth  v.  The  Build- 
eri  Ins.  Co.,  112  Mass.  422;  s.  c,  17  Am.  Rep.  117,  it  was  cited  in 
rapport  of  the  doctrine  enunciated  there. 

Applying  the  doctrines  of  the  above  cited  cases  to  this,  it  is  clear, 
that  within  the  meaning  of  the  clause  under  considerations,  the 
premises  insured  wero  unoccnpied  from  the  time  plaintiff  went  to 
Kansas  City  until  the  fire  occurred.  In  the  trip-hammer  case  the 
tools  and  machinery  wero  left  in  the  shop,  and  plaintiff's  son 
went  through  the  building  nearly  every  day  to  see  that  all  was  right 
In  Pain$  v.  Ag.  Ins.  Co.,  5  T.  &  C.  619,  the  party  who  resided  in 
the  house  left  all  his  furniture  there,  and  although  absent  five  or 
six  weeksy  frequently  returned  and  looked  after  the  house,  and  a 
person  living  near  by  visited  the  house  frequently,  and  maintained 
a  general  supervision  over  it,  yet  it  was  held  that  the  assured  could 
not  recover.  When  this  ]>olicy  was  issued,  the  plaintiff  kept  what 
witnesses  called  a  *^  Ladies'  Boarding  House,"  and  had  eight  girls 
with  her.  After  she  had  left  the  premises,  there  was  no  one  living 
in  it  She  lived  in  Kansas  City,  and  Southwick  was,  by  her,  in- 
structed to  sleep  in  the  bouse,  but  he  did  not  sleep  in  it  after  Wed- 
nesday night  next  preceding  the  Saturday  night  of  the  fire.  His 
sleeping  there  at  night  was  not  an  occupation  of  the  house  within 
the  meaning  of  the  policy.  He  did  not  occupy  the  house  during 
the  day.  It  is  true  that  there  is  morO  danger  from  incendiaries  at 
night  than  in  the  day-time  but  dwelling-houses  unoccupied  during 
the  day  are  in  more  danger  from  that  class  than  when  occupied, 
and  the  abandonment  of  the  premises  by  plaintiff  diminished  the 
secarity  against  the  destruction  of  the  house  by  fire. 

It  will  be  observed  that  the  condition  avoids  the  policy  if  the 
premises  become  nnoccupied,  without  regard  to  the  period  of  time 
that  they  remain  unoccupied,  therein  differing  from  the  cases 
cited  ;  and  giving  it  a  liberal  construction,  while  the  temporary  ab- 
sence of  the  entire  family  for  a  day,  or  a  few  days,  might  not  avoid 
the  policy,  yet  if  the  family  occupying  the  house  abandon  it,  as  in  this 
ease,  for  another  residence,  requesting  a  person  to  sleep  there  until 
it  should  be  rented,  and  such  person  leaves  the  place  several  days 
before  the  fire  occurs  and  remains  away  until  it  is  consumed  by  fire^ 
with  what  propriety  can  it  be  said  that  it  was  ''  occupied  "  when 
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burned?  If  tlio  absence  of  plaintiff  had  been  for  a  visit,  and  not  to 
change  her  residence,  the  case  might  (we  do  not  say  would)  bo  dif- 
ferent ^'Occupation  of  a  dwelling-house  is  living  in  it"  ''A 
mere  supervision  over  it  is  not  sufficient"  It  was  plaintiff's  busi- 
ness, under  the  policy,  to  see  that  the  house  was  occupied.  If  she 
had  put  a  tenant  in  possession  under  a  lease  for  a  month,  or  a  year 
and  four  days  previous  to  the  fii*e  the  tenant  had  vacated  the  prem- 
ises and  taken  another  house,  her  agreement  with  that  tenant  woald 
not  have  availed  her  in  a  suit  with  the  insurance  company.  So  her 
instructions  to  Southwick,  admitting  that  the  observance  cf  them 
by  him  would  have  saved  the  policy,  cannot  avail  her,  if  with  or 
without  her  consent,  he  did  vacate  the  premises  several  days  before 
they  were  burned.  He  slept  there  at  ;iight  when  in  Sedalia,  bat 
did  not  take  his  meals  there;  was  not  there  during  the  day.  He 
was  not  living  in  the  house,  and  this  is  not  the  case  of  an  occopant 
of  the  house  who  was  but  temporarily  absent  when  the  fire  occurred; 
and  the  Circuit  Court  did  not  err  in  holding  that  the  house  was 
unoccupied  when  burned. 

The  fourth  instruction  asked  by  plaintiff,  which,  it  is  al- 
leged, was  refused  by  the  court,  is  on  the  margin  so  marked, 
but  in  the  body  of  the  bill  of  exceptions  it  is  shown  that 
it  was  given.  It  declared  that  every  temporary  absence  does 
not  constitute  non-occupancy,  and  that  if  when  plaintiff  re- 
moved from  the  premises  to  Kansas  City,  she  left  Southwick  in 
possession  with  instructions  to  remain  until  he  could  rent  the  house, 
then  such  removal  on  her  part  was  not  a  violation  of  the  policy  in 
regard  to  occupancy.  The  mere  fact  of  her  removal  would  not  have 
been  a  violation  of  that  stipulation  of  the  policy,  but  her  removal 
from  the  premises  and  simply  directing  Southwick  to  remain  there 
and  sleep  in  the  house,  unless  he  did  so  (if  that  would)  certainly 
did  not  obviate  the  effect  of  her  vacating  it,  and  the  court  might 
properly  have  refused  the  instruction.  It  was  calculated  to  mislead 
the  jury  into  finding  that  the  premises  were  occupied  on  the  sole 
ground  that  plaintiff  had  given  Southwick  such  instructions. 

The  fifth  asked  by  the  plaintiff  was  erroneous,  and  the  court  did 
not  err  in  refusing  it  An  offer  to  compromise  never  estops  the 
party  making  it  from  setting  up  any  legal  defense  or  asserting  any 
right  to  which  the  offer  of  compromise  relates.  For  the  same 
reason  the  fifth  instruction  for  defendant  was  properly  giren,  nor 


OUiOBEK  TERM,  1879.  443 

Cook  ▼.  ContiiieDtal  Insaranoo  Companj. 

▼88  auy  error  committed  on  the  trial  which  would  warrant  a  re- 

▼enal  of  the  judgment    It  is  therefore  affirmed. 

Juiifftnent  affirmed. 
All  the  jadges  concur. 

Hon  BT  TBE  Bkpobtbb.— See  Phoenix  Iris,  Co,  ▼.  Tutiker,  OB  III.  64 ;  84  Am.  Bep.  106.  In 
StKpetxki  Y.  DranaaUanlUFire  InB.  Co.,  Michigan  Supreme  Court,  April,  1880»  by  a  con- 
dJtioQ  in  a  fire  policy  on  a  dwelling  it  became  void  if  the  house  shpuld  **  become  vacant  or 
unocupiad  without  the  aaaent  of  the  company."  The  insured  used  the  premises  as  his  own 
dwieOing.  About  ten  days  before  a  fire  by  which  it  was  destroyed  he  received  a  dispatch 
mmaoainfc  blin  to  the  bedside  of  his  dying  daughter,  in  another  State,  and  with  his  wife 
left  the  house  alone,  and  did  not  return  until  after  the  fire.  A  son  who  lived  near  by,  under 
the  direction  of  insured,  visited  the  house  daily  during  his  absence  to  look  after  the 
premlaes  and  stock  thereon.  Held,  that  the  house  was  not  "  vacant  or  unpocupied,  within 
the  terms  of  the  policy.**  It  would  not  convey  to  an  ordinary  mind  the  idea  that  a  house 
it  vacant  or  unoccupied  when  it  has  an  inhabitant  who  intends  to  remain  in  tt  as  his  resl* 
denoe,  and  who  has  left  it  for  a  temporary  purpose.  If  the  phrases  were  used  in  their 
itrict  legal  sense  no  one  would  imagine  that  the  tenant  was  not  such  an  occupant  as  would 
be  UaUe  to  the  responsibilities  attached  by  law  to  occupants,  or  that  there  was  such  a 
TScsDcy  of  possession  as  would  suspend  possessory  rights.  It  would  be  burglary  to  feloni- 
ously break  and  enter  the  house,  and  arson  to  maliciously  bum  it.  There  may  be  less 
occasion  to  care  for  a  house  in  which  no  one*  lives,  than  for  one  tenanted,  but  a  person 
temporarily  absent  will  usually  take  some  pains  to  have  his  premises  Ic^t  under  oversight, 
and  in  the  present  case  such  provision 'was  made  for  the  domestic  animals,  as  well  as  for 
the  house  itaelf.  It  would  be  regarded  as  singular  doctrine  to  hold  that  families,  leaving 
ilieir  houses  on  excursions  or  other  temporary  occasions,  cease  to  occupy  them.  In 
Cummint  v.  Agricultural  Ins.  Co.,  67  N.  Y.  S60;  s.  c,  28  Am.  Rep.  Ill,  it  was  held  that  a 
removal  by  a  son  and  his  family  to  his  father^s  house,  in  the  neighborhood  of  his  own,  to 
ivmain  with  his  mother  in  his  father's  house  while  she  needed  their  company,  but  with  the 
iotention  of  returning  to  his  own  house,  which  was  not  dismantled,  was  not  a  vacating  by 
removal  of  the  son's  house,  although  the  absence  actually  continued  about  three  months. 
It  was  also  held  in  Whitney  v.  Bkuk  River  Ins.  Co.,  7S  N.  Y.  118 ;  s.  o  ,  88  Am.  Uep.  116, 
that  a  saw-min,  lying  idle  for  several  weeks  for  lack  of  water  or  logs,  did  not  thereby  cease 
to  be  occupied  during  the  intervals,  and  in  discussing  the  meaning  of  the  terms  reference 
was  made  to  a  school-house  in  vacation  as  not  ceasing  to  be  occupied  for  school  purposes. 
The  case  of  a  school-house,  mentioned  above,  was  decided  In  American  Lis.  Co,  v.  Fotterf 
SSm.  3S4;  B.  &,  S4  Am.  Rep.  134.    See,  also,  MeClure  v.  Watertoton  F.  Ins,  Co.,  poet. 

In  Hemman  t.  Merchants*  Ins.  Co.^  New  York  Superior  Court,  1879,  the  policy  provided: 
''If  the  premises  shall  become  vacant  and  unoccupied  except  as  herein  specially  provided 
for,  or  hereafter  agreed  to  by  this  corporation  in  writing  upon  this  policy,  from  thence- 
forth this  policy  shall  be  void  and  of  no  force  or  effect."  The  house  was  used  as  a  sum* 
ner  resideoce  of  the  plaintiff  and  his  family.  In  the  autumn  the  property  was  left  in 
chai^ of  i4aintiff*s  farmer,  who,  with  his  family,  resided  in  a  frame  dwelling,  also  cov* 
ered  by  the  poli<7,  and  who  were  permitted  to  live  in  the  main  dweHing-house  if  they 
bad  not  sulSOcient  room  in  their  own.  The  plaintiff  left  the  house  furnished.  The  farmer 
reguiariy  went  into  the  dwelling-house,  opened,  aired  and  secured  it,  and  used,  watched 
aad  guarded  it  and  the  other  buildings  and  property,  and  it  was  In  sight  from  his  own 
dwelling.  The  plaintiff  intended  to  return  to  the  house  as  his  summer  residence.  Held, 
that  two  separate  facts  —  vacancy  and  absence  of  occupation  —  must  occur,  and  that,  too, 
jointly,  so  as  to  be  In  existence  at  the  same  time,  and  that  they  did  not  exist,  and  the  pol- 
icy was  not  avoided. 

In  Dennison  t.  Phoenix  Ins.  Co.,  S2  Iowa,  457,  a  tenant  had  moved  out  without  the 
knowledge  of  the  landlord,  and  the  building  was  unoccupied  seventeen  days.  Held,  that 
the  poUpy  was  wold.  And  so  of  a  vacancy  of  four  days,  in  jSlna  Ins.  Oo»  ▼.  Meyer,  61 
iod.28B. 
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Oroyeb  &  Baksb  Sbwinq    Maohinb  Ookpany  v.  Missouu 

Pacific  Railway  Cokpant. 

(TO  Mo.  07S.) 
Carriw  —  wnJtrati  heycnd  terminus  —  MMtion  a^enL 

A  common  carrier  is  not  bound  by  a  contract  bj  a  station  agent  lor  tianspoita* 
tion  of  goods  to  a  point  beyond  his  own  line,  unless  such  agent  hss  eipraa 
authority,  or  authority  may  be  implied  from  previous  dealings  of  the  p•^ 
ties,  or  the  carrier  holds  himself  out  as  a  common  carrier  to  such  point 

ACTION  of  damages  for  loss  of  goods.     The  opinion  states  the 
facts.    The  plaintiff  had  judgment  below. 

Tho8,  J.  Portia  and  E,  A.  Andrews,  for  appellant 
Bryant  £  Holmes^  for  respondent 

Hekbt,  J.  This  was  an  action  in  the  Jackson  special  law  and 
equity  court,  to  recover  of  defendant  damages  for  the  loss  of  a  sew- 
ing machine  shipped  over  its  road  from  Kansas  City  to  Osceola, 
Mo.,  to  one  James  N.  Thompson.  The  answer  alleged  that  OsosoIa 
is  not  on  the  line  of  defendant's  road,  and  that  defendant  made 
no  contract  to  transport  the  sewing  machine  to  that  point  There 
was  a  judgment  for  plaintiff  from  which  defendant  has  appealed. 

The  evidence  shows  that  defendant  was  operating  a  road  from 
Kansas  City  to  St  Louis,  which,  at  Sedalia,  Mo.,  connects  with  the 
Missouri,  Kansas  &  Texas  Bailroad  running  south  from  that  point, 
beyond  the  town  of  Clinton,  which  is  a  station  on  said  road  and  the 
shipping  point  for  Osceola,  twenty-seven  miles  distant  from  Clis- 
ton,  and  neither  the  defendant  nor  the  Missouri,  Kansas  k  Teiai 
Bailroad  was  shown  to  be  a  common  carrier  between  Clinton  and 
Osceola,  nor  was  there  any  railroad  between  those  two  points,  nor 
was  it  shown  that  there  was  any  common  carrier  between  those 
points.  It  was  agreed  that  Joseph  M.  Lee  would  testify,  if  present 
that  he  was,  at  the  time  of  the  execution  of  the  receipt  given  for  said 
machine,  defendant's  freight  agent  at  Kansas  City,  and  hadgeoeial 
authority  to  act  as  defendant's  freight  agent  at  Kansas  City,  but  that 
the  rules  of  the  company  did  not  permit  him  to  enter  into  any  oootnct 
for  transportation  of  freight  beyond  the  terminus  of  defendant's  lina 
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of  railroad  without  special  permission  from  defendant's  general 
freight  agent  at  St.  Louis.  It  was  expressly  agreed  that  said  Lee 
was  the  freight  agent  of  defendant  at  Kansas  City,  and  by  his  duly 
authorized  clerk^  Leonard,  executed  and  delivered  to  plaintiff  the 
following  receipt: 

Kansas  City,  Mo.,  March  7th,  1872. 

Beodyed  of  Orover  &  Baker  Sewing  Machine  Company,  in  good 
Older,  by  Missouri  Pacific  Railroad  Company,  to  be  delivered  in 
like  good  order  unto  James  M.  Thompson,  Osceola,  Missouri. 

Marks.  Articles.  Weighty 

J    M.   Thompson,  box    and    frame    containing    one    100  lbs. 
Osceola,  Mo.  '  sewing  machine. 

(Signed,)  J.  M.  Lee,  Agent,  L. 

The  box  and  crate  containing  the  machine  reached  the  town  of 
Clinton,  and  there  the  crate  containing  the  machine  frame  and  a 
certain  box  were  delivered  to  Jacob  Blinckenhoff,  to  be  delivered 
to  said  Thompson  at  Osceola.  Upon  the  delivery  of  said  box  to 
said  Thompson,  it  proved  to  be  a  box  containing  leather  and  shoe- 
findings,  shipped  to  him  from  St.  Louis,  and  the  machinery  of  said 
sewing  machine  was  never  delivered  to  said  Thompson  or  to  plaint- 
iff. The  receipt  sued  on  was  furnished,  filled  out  and  presentod  to 
said  clerk  of  Lee,  by  plaintiff  for  signature.  It  was  not  shown  that 
plaintiff  nad  ever  before  shipped  over  said  road  sewing  machines, 
or  other  goods  to  be  delivered  at  Osceola,  or  that  the  defendant  had 
ever  held  itself  out  as  carrier  of  goods  to  that  point.  On  this  state 
01  facts,  was  plaintiff  entitled  to  recover  ? 

That  a  railroad'  may,  by  contract,  subject  itself  to  the  obligation 
ol  a  common  carrier  beyond  its  own  line,  is  well  settled  by  the 
weight  of  authority,  but  as  was  said  in  R.  S.  v.  Pratt,  22  Wall.  124, 
the  result  of  American  authorities  limits  the  carrier's  liability  as 
SQch  to  hia  own  line,  when  no  special  contract  is  mada  In  Per- 
hina  v.  P.  S.  &  P.  R.  R.  Co., 47  Me.  693,  it  was  held  that**  a  railroad 
may  be  bound  by  special  contract,  but  not  otherwise,  to  transport 
persons  or  property  beyond  the  line  of  its  own  road."  This  remark 
was  criticised  in  Lock  Co.  v.  Railrocidy  48  N.  H.  355;  s.  r.,  22  Am. 
Bep.  342,  in  which  we  think  it  was  shown  *'  that  the  term  '  express 
contract'  could  hardly  have  been  used  in  its  strict  sense,  to  signify 
a  contract  in  the  form  of  a  direct  promise  or  undertaking,  in  Ian-' 
goag^  oral  or  written,  proper  to  show  a  positiye  agreement,  since 
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the  judge  who  delivered  the  opinion  of  the  coart  speaks  of  a  case 
where  the  carriers  woald  be  liable  on  the  ground  that  they  held 
themselves  out  as  common  carriers  to  that  place;  in  which  case 
(remarks  the  judge  in  the  New  Hampshire  case),  as  I  understand 
it,  the  contract  would  not  be  express  in  the  strict  or  usual  sense  of 
the  term,  but  implied  from  the  conduct  of  the  party/'  Taking  the 
criticism  as  just,  the  doctrine  may  be  stated,  that  a  railroad  com- 
pany may  be  bound  by  contract,  express  or  implied,  but  not  other- 
wise, to  transport  persons  or  property  beyond  the  line  of  its  ovn 
road.  As  thus  declared,  it  is  fully  sustained  by  the  anthoritieB, 
both  in  the  United  States  and  England. 

The  vital  question  therefore  in  the  case  is,  whether  the  defend- 
ant's freight  agent  at  Kansas  City  had  authority  to  make  the  con* 
tract  sued  on,  and  in  this  case  that  is  to  be  determined  by  ascer- 
taining whether  or  not  the  power  to  make  the  contract  was  within 
the  general  scope  of  the  agent's  apparent  authority.  If  it  was,  then 
although  the  regulations  of  the  company  forbade  him  from  making 
such  a  contract,  unless  plaintiff  was  aware  of  such  regulations,  the 
company  is  bound.  Here  the  agent  was  forbidden  to  make  soch 
contracts,  but  there  is  no  evidence  tending  to  show  that  phuntifl 
was  informed  of  such  regulations.  The  whole  question  tiien  de- 
pends upon  the  character  of  Lee's  agency,  whether  it  was  geneni 
or  special. 

There  is  a  marked  distinction  between  special  and  general  agenti, 
ifith  respect  to  the  authority  to  bind  the  prindpaL  The  principsl 
if  bound  by  the  act  of  the  general  agent  though  such  acts  are  in 
yiolation  of  the  agent*s  instructions ;  while  the  principal  is  not 
Vound  by  the  unauthorized  acts  of  a  special  agent.  Stoiy  on 
Agency,  §  1720.  Smith  in  his  Mercantile  Law,  page  59,  thu 
states  the  doctrine:  ''The  authority  of  a  general  agent  to  perfbm 
all  things  usual  in  the  line  of  business  in  which  he  is  employed, 
cannot  be  limited  by  any  private  order  or  directions  not  known  to 
the  party  dealing  with  him.''  The  agreed  statement  does  not  sbov 
that  Lee  was  a  general  freight  agent  of  defendant,  bat  is  only  to 
the  effect  that  the  testimony  would  show  that  the  conbraot  sued  on 
was  executed  by  Lee,  then  the  freight  agent  of  defendant's  road  at 
Kansas  City,  and  the  testimony  of  Lee  was,  that  he  was  then  frngfat 
agent  of  defendant  at  Kansas  City,  that  he  had  general  antbontj 
to  act  as  defendant's  freight  agent  at  that  points  bnt  that  the  mlei 
and  regnlations  of  the  company  did  not  permit  him  to  enter  into 
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any  contract  for  the  transportation  of  freight  beyond  the  terminns  of 
defendant's  road,  without  special  permission  from  the  defendant's 
general  freight  agent  at  St  Loais,  and  that  ho  did  not  have  at  that 
time  such  special  permission.    In  Waii  v.   Albany  and  Susque* 
hanna  R,  IL  Co^  5  Lans.  477,  the  court  held,  that ''  strictly  speak- 
ing, the  business  of  a  carrier,  such  as  defendant,  is  confined  to  its 
own  line,  and  the  general  scope  of  its  subordinate  agents'  authority 
mast  be  limited  to  its  business.''    Some  of  the  cases  deny  even  to 
a  general  agent  authority  to  bind  the  company  by  a  contract  to  trans^ 
port  goods  beyond  its  own  line,  unless  expressly  authorized  to  do  so. 
Bat  the  doctrine  announced  by  Sutherland,  J.,  in  his  dissenting 
opinion  in  the  case  of  Burtis  t.  Buffalo  d  State  Line  R.  R.  Co.,2^  N.Y. 
274,  we  think  the  better  doctrine, viz.:  that  if  defendant  had  the  power 
to  make  or  to  authorize  the  making  of  such  contract,  then  the  per* 
son  acting  as  the  general  freight  agent  should  be  deemed  to  have 
been  clothed  with  all  the  power  to  make  contracts  for  freight  or  in 
respect  to  the  carrying  and  delivery  of  freight,  that  the  principal 
had.    But  here  there  was  no  proof  whatever  that  Lee  was  the  de- 
fendant's general  freight  agent     The  evidence  for  plaintiff  only 
proved  him  a  station  agent,  and  Lee's  testimony  was  that  he  was 
subordinate  to  a  general  freight  agent  at  St.   Louis,  and  by  that 
agent  was  expressly  forbidden  to  make  such  a  contract    No  course 
of  dealing  between  plaintiff  and  the  company's  agent  at  Kansas . 
City  was  shown  from  which  the  authority  of  the  agent  to  make  the 
contract  might  be  inferred.    It  was  not  shown  that  the  company 
had  held  itself  out  as  a  carrier  of  goods  between  Kansas  City  and 
Osceola.     The  naked  question  is  presented,  whether  a  local  freight 
agent  can  make  a  contract  for  the  company  not  only  unauthorized, 
bat  expressly  forbidden,  for  the  transportation  of  goods  beyond  its 
line.     We  think  that  the  company  is  not  bound  by  such  a  contract 
made  by  the  agent.    In  Railroad  Co.  v.  Pratt,  supra,  there  was 
evidence  that  Graves,  the  station  agent,  had  authority  to  make  the 
contract,  and  that  for  five  years  he  had  been  the  company's  agent 
at  Pottsdam,  and  that  the  plaintiff  had  been  in  the  habit  of  trans- 
Tiorting  horses  over  the  defendant's  railroad  to  Boston,  a  point 
neither  a  terminus  nor  on  the  line  of  the  road.     The  court  held 
that  **  the  power  in  a  railroad  corporation  to  make  contracts  to 
carry  beyond  its  line,  is  coincident  with  the  power  to  make  con« 
tracts  for  transportation  with  other  carriers,  and  is  confined  to  the 
governing  officer  of  the  corporation,  and  that  its  subordinate  agents 
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do  not  possess  that  power  unless  it  has  been  expressly  oooferred 
npon  them  or  has  been  so  exercised  by  those  who  exercise  the  gen- 
eral authority  as  to  have  become  the  established  bnsiness  of  the 
road." 

In  Burroughs  t.  Ifbrwich  S  Worcester  R.  R.  Co.y  100  Mass.  26: 
8.  c,  1  Am.  Bep.  78,  the  plaintifb  relied  upon  a  receipt  signed  and 
delivered  to  them  by  the  defendant's  station  a^nt  at  North  Oxford, 
by  the  terms  of  which  the  defendant  *'  promised  to  forward  and  de- 
liver the  goods  to  the  order  of  Trumbull,  Slade  &  Co.,  New  Tork.'^ 
The  station  agent  had  been  accustomed  to  give  to  the  plaintifb  pr^ 
cisely  similar  receipts  for  goods  delivered  by  them  to  the  defendaot 
at  North  Oxford  to  be  transported,  but  the  blank  forms  of  these  re- 
ceipts were  furnished  by  plaintifiFs  themselves,  and  the  ofScers  of  tbe 
defendant  corporation  did  not  know  that  such  receipts  were  given  b? 
the  station  agent,  and  receipts  supplied  by  those  officers  to  the 
station  agent,  and  which  they  were  accustomed  to  fill  up  and  de- 
liver when  requested,  for  goods  to  be  transported  to  New  York  wait 
of  a  different  form,  stipulating  that  the  goods  should  be  trans- 
ported by  defendant  to  New  London,  and  thence  by  steamboat  of 
the  Norwich  &  New  York  Transportation  Co.  to  New  York,  and 
that  in  case  loss  or  damage  should  be  incurred,  the  company  should 
be  responsible  therefor  in  whose  actual  custody  the  goods  might  be 
when  such  loss  or  damage  occurred.  The  station  agent  at  North 
Oxford  was  the  proper  person  to  receive  and  sign  receipts  for  goods 
delivered  at  that  station,  but  had  no  other  authority  to  sign  and 
deliver  to  plaintiff  the  receipt  relied  upon,  than  was  to  be  implied 
'  from  the  above  facts.  The  court  held  that  these  facts  were  '^  dearly 
insufficient  to  warrant  a  court  or  jury  in  inferring  that  he  had  an- 
thority  to  bind  defendant  as  common  carriers  beyond  the  line  of 
their  own  railroad."  That  case  is  directly  in  point,  but  it  ia  not 
necessary  for  this  court  to  adopt  so  stringent  a  rule  as  was  there  an- 
nounced in  order  to  determine  against  plaintiff  the  question  of  the 
authority  of  the  agent  Lee,  to  make  the  contract  relied  upon  in 
this  case.  There  were  several  facts  there  from  which  authority  in 
the  agent  might  have  been  inferred,  that  are  not  in  this  case,  which 
only  presents,  as  before  stated,  the  naked  question  whether  or  not 
the  defendant  is  bound  by  such  a  contract  as  Lee  signed  for  the 
company  without  express  authority  to  do  so,  and  against  the  ex- 
plicit directions  to  the  contrary  froni  his  superior  officer,  the  gen- 
eral freight  agent,  there  having  been  no  previous  dealings  between 
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the  plaintiff  and  the  company  from  which  plaintiff  might  reason- 
ably have  inferred  rach  authority^  and  the  company  not  having 
held  itself  out  as  a  common  carrier  to  a  point  beyond  its  line  of 
road.  On  such  a  state  of  facts  there  can  be  no  doubt  that  the  com- 
pany is  not  liable  on  the  contract  made  by  the  agent  The  court 
below,  by  its  first  instruction  for  plaintiff,  left  it  to  the  jury  on  the 
above  facts  to  determine  whether  the  agent  Lee  had  authority  to 
make  the  contract  with  plaintiff  or  not.  It  should  have  declared 
as  a  matter  of  law,  that  on  said  facts  plaintiff  could  not  recover, 
or  given  the  second  instruction  of  those  asked  by  defendant,  *^  that 
the  contract  sued  on  as  a  contract  of  defendant  to  cany  to  the 
town  of  Osceola  is  void.'' 

Judgment  reversed  and  cause  remanded. 

AH  concur  except  HO0OH,  J.»  who  having  been  of  counsel,  did 
not  ait  in  the  case. 
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(8  Mont.  ML) 
Carrier  '^paemnger — irttpatmr, 

culler  of  paMengen  Is  bound  toezerdfle  only  ofdliiaiy«ui 
tzwpMms  and  penons  refiuring  to  pay  lava.    (fie$  naU,  ji.  406^) 

AOTION  for  personal  injuries  by  the  npsetting  of  deteodsaUk 
stage  ooaclu    The  opinion  states  the  faots.    The  phintiC 
had  judgment  below. 

F.  W.  Toole  and  Sanders  £  OuUen,  for  appeOants. 
C^umaeero  A  Cbadttnck  and  Shoher  A  Lowrg,  for  respondent 

Kkowles,  J.  [Omitting  minor  matters.]  I  oome  now  to  oob* 
aider  the  most  important  and  vital  point  in  this  case.  The  ^>pe1- 
lantfl^  in  answer  to  respondent's  complaint,  made  the  foDowing 
denial  and  allegations,  which  upon  motion  were  stricken  out  bj  tlie 
court  and  duly  excepted  to  by  appellants,  viz. : 

^That  the  said  Higley  was  leoeiyed  as  a  passenger  on  their  i«A 
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coach  tts  in  the  said  comidaint  is  alleged^  bat  sajT  that  from  the  city 
of  Jefferson  to  the.  said  town  of  Helena  the  said  plaintiff  wa^.'wrong- 
folly  thereon  and  contrary  to  the  request  and  command  of  these 
defendants  by  their  agents,  who  then  and  there  having  been  refused 
upon  his  request  therefor,  the  fare  of  the  said  Higley  on  said  coach, 
did  not  consent  or  agree  to  his  becoming  a  passenger  of  defendants 
thereon,  but  forbade  him  so  to  continue  thereon  and  did  not  con« 
sent  thereto.'' 

Upon  the  trial  the  appellant  offered  to  prote  the  above  facts,  and 
in  addition  thereto  that  the  respondent  declared  in  effect  his  inten- 
tion to  resist  an  expulsion  from  the  coach  with  foroe.  The  reasons 
that  induced  the  court  below  to  make  the  above  ruling  are  pre- 
sented to  us  in  his  written  opinion.  He  held  that  it  made  no 
difference  as  to  whether  ttiO  respondent  had  paid  his  fare  when 
requested  or  not;  as  to  whether  or  not  he  was  on  the  coach  with 
the  express  consent  of  the  appellants.  That  if  they  did  not  expel 
him  from  their  coach,  and  if  necessary  use  suflScient  force  to 
accomplish  this,  in  effect  respondent  was  a  passenger  whom  ap- 
pellants undertook  to  carry,  and  entitled  to  the  same  care  as  any 
other  passenger  on  their  conveyance. 

There  has  been  but  one  authority  cited  that  in  my  opinion 
fully  supports  this  doctrine.  Whart  on  Neg.,  §  354.  As  far  as  my 
investigations  have  proceeded  I  have  been  unable  to  find  another 
authority  that  fully  supports  this  view.  That  author  evidently 
attempts  to  support  this  doctrine,  as  will  be  seen  by  a  note  to  the 
above  paragraph,  by  the  rule  that  one  trespass  will  not  justify 
another.  A  carrier  of  passengers  cannot  be  said  to  be  guilty  of  a 
trespass  until  he  has  violated  some  duty  or  been  guilty  of  negligence. 
This  is  undoubtedly  a  correct  rule  but  does  not  meet  a  case  like  this. 
Oan  it  be  said  that  because  the  appellants  did  not  expel  respondent 
from  their  coach  by  force,  therefore  they  consented  to  his  be- 
coming a  passenger  thereon  ?  A  person  who  enters  into  the  coach 
of  a  common  carrier  of  passengers  without  any  lawful  right,  or 
remains  there  after  he  has  no  lawful  right  to  remain,  and  has  been 
ordered  to  leave  the  same,  certainly  ought  to  be  considered  a  tres- 
passer as  much  as  any  one  would  be  who  enters  the  house  of  another 
unlawfully,  or  who  remains  there  after  he  has  been  ordered  by  the 
proprietor  to  leave.  Would  any  court  hold  that  where  a  party  had 
made  a  forcible  entry  upon  the  property  of  another,  that  because 
the  owner  thereof  had  not  expelled  him  by  force,  therefore  he  had 
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lioensed  or  consented  to  his  entry?  Goald  any  one  hold,  incase  hsU 
a  dozen  highwaymen  should  enter  the  coach  of  appellants,  remote 
from  the  settlements,  without  the  consent  of  any  agents  thereof, 
and  against  the  protest  of  their  agents,  and  compel  the  driver  to 
hanl  them  fifty  miles  along  the  road,  and  neither  the  driver,  nor  any 
agents  of  the  company,  thought  it  even  prudent  to  attempt  to  eipd 
them  from  the  coach,  that  therefore  appellants  consented  to  their 
occupancy  of  the  coach  and  that  thereby  they  became  passengers? 
A  person  who  enters  the  coach  of  a  common  carrier  of  passenjsien 
without  any  intention  to  pay  his  fare  if  the  same  is  demanded,  or 
who  refuses  to  pay  the  same  when  it  is  demanded,  is  not  lawfnlly 
in  the  coach*  Any  intermeddling  with  the  personal  property  of 
another  without  his  consent,  express  or  implied,  is  a  trespass. 
GiJberi  y.  NagU,  118  Mass.  278. 

Who  is  %  passenger  ?  '^  A  passenger  is  a  person  who  undertakes 
with  consent  of  the  carrier  to  travel  in  the  conveyance  provided  bj 
the  latter,  otherwise  than  in  the  service  of  the  carrier  as  sach. 
Any.  fact  indicating  on  the  one  side  an  offer  to  carry,  or  to  be 
carried,  and  on  the  other  side  an  acceptance  of  such  offer  or  request 
are  sufficient.  *  *  *  The  question  whether  one  is  a  passenger 
or  not  is  one  of  mixed  law  and  fact,  but  the  law  being  tolerably 
clear,  it  may  be  said  as  a  general  rule  that  the  issue  upon  any 
conflict  of  evidence  is  one  for  a  jury  to  decide  and  not  one  to  be 
passed  upon  as  a  matter  of  law,  by  the  court.  Shearm.  &  Bedt  on 
Neg.,  305-6,  §  262. 

'^  While  it  is  the  duty  of  a  common  carrier  of  passengers  to  carry 
any  person  who  may  apply  for  passage,  if  he  be  a  suitable  person 
and  the  carrier  has  sufficient  room  in  his  conveyance,  it  is  never- 
theless true  that  this  obligation  is  subject  to  the  qualification  that 
the  regular  fare  be  paid  or  tendered,''  Angell  on  Carriers  (Lathrop's 
ed.),  437,  §  626. 

Before  a  person  can  become  a  passenger,  he  must  offer  to  become 
one,  and  this  offer  must  be  accepted  by  the  carrier,  and  anless  the 
fiEu*e  is  waived  it  must  be  paid  or  tendered. 

Many  cases  treat  the  relation  of  carrier  and  passenger  as  formed 
by  contract.  Now  if  a  person  proposes  to  become  a  passenger  and 
yet  refuses  to  pay  his  fare,  whereupon  the  carrier  refuses  to  under 
take  to  carry  him,  how  can  there  be  said  to  be  a  contract  of  carriage 
between  them  P  There  is  no  mutuality  in  such  a  contract.  The 
minds  of  the  parties  do  not  meet.    Again,  consider  that  the  duties 
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Of  a  carrier  are  fixed  by  law  and  not  by  eontraoty  then  theae  dntiee 
are  not  required  to  be  performed,  nnleas  the  person  who 
demands  their  fulfillment  pays  his  fare  or  tenders  to  pay  the 
lune  or  the  payment  is  waived.  Until  that  requirement  is 
complied  with,  the  carrier  does  not  undertake  to  perform  the 
duty  of  carrying  him.  Many  cases  might  be  cited  to  show  that 
when  a  person  enters  into  tlie  conveyance  of  a  common  carrier  of 
pMsengerSy  and  if  it  is  demanded,  refuses  to  pay  the  regular  fare, 
he  can  ))e  expelled  therefrom  by  force.  These  cases  are  based  upon 
tiM  view  that  such  a  person  has  no  right  in  the  conveyance  of  sndi 
carrier ;  that  in  fact  he  is  a  trespasser  there.  If  a  person  with  great 
asBorance  enters  a  railroad  car  and  takes  the  best  seat  therein  and 
lefnses  to  pay  his  fare  when  demanded,  is  he  any  less  a  trespasser 
than  some  poor,  timid  boy  who  gets  upon  a  train  and  hides  under 
the  seats  or  in  some  nook  in  a  baggage-car,  without  any  intention 
of  paying  any  fare?  If  so,  I  am  unable  to  perceive  it. 

If  the  person  I  have  named,  upon  the  refusal  to  pay  his  fare,  should 
be  ordered  to  leave  the  car  and  given  due  opportunity  therefor,  hot 
should  refuse  flatly  to  go,  and  the  conductor  should  not  deem  it 
pmdent  to  attempt  to  expel  him  on  account  of  his  known  strength 
and  fierce  passions,  I  should  think  it  would  tax  to  its  utmost  the 
ingenuity  of  even  so  learned  and  competent  an  author  as  Mn 
Wharton  to  find  that  the  railroad  company  had  consented  to  hit 
beooming  a  passenger  on  their  conveyance. 

The  appellants  should  have  been  allowed  to  prove  that  respondent 
was  not  a  passenger,  but  a  trespasser,  unless  the  &ct  that  he  was 
not  a  passenger,  but  a  trespasser,  would  not  vary  the  liability  of 
appellants. 

I  am  confident  that  the  authorities  will  support  me  in  holdmg 
that  if  a  person  is  not  a  passenger,  a  carrier  of  passengers  does  not 
owe  him  that  high  degree  of  care  that  he  would  to  a  passengw* 
The  law  imposes  that  high  degree  of  care  upon  a  carrier  of  passengers^ 
from  the  fact  that  he  carries  passengers  for  hire  as  a  business. 

In  the  case  of  Lucas^  Admr.,  v.  Taunian  <£  New  Bedford  R.  B, 
Cb^  6  Oray,  64,  the  court  held  that  a  person  who  entered  a  railroad 
car  to  assist  to  a  seat  an  aged  and  infirm  aunt,  was  not  a  passenger, 
and  the  railroad  company  was  not  bound  to  exercise  toward  her 
the  exiaraordinary  care  due  a  passenger,  but  only  ordinary  care,  a 
veiy  different  responsibility.  In  the  case  of  Lygo  v.  Newbold, 
9  Ixch.  802»  the  plaintiff  rode  in  the  cart  of  defendant^  withMifc 
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defendant'B  aathority,  bj  permission  of  defendant's  servant  with 
the  goods  he  had  contracted  to  carry  for  her.  The  caxi,  being 
insecure,  broke  down,  and  plaintiff  was  injured*  The  court  hdd 
that  the  defendant  was  not  liable  for  the  injury,  the  plaintiS  not 
being  rightfully  in  that  cart. 

^^  Railway  companies  owe  a  higher  degree  of  watchfnlnes  and 
icare  to  those  sustaining  the  relation  of  passengers  than  to  taen 
strangers  having  no  fiduciary  relations  with  the  company.    In  the 
former  case  the  utmost  care  and  skill  is  required  to  avoid  JDJnrieib 
but  in  the  latter  case  only  such  as.skillful,  prudent  and  discreet pe^ 
jons,  having  the  management  of  such  buriness  in  such  a  neighbor- 
hood, would  naturally  be  exp^ted  to  put  forth.     Bedl  <m  Cam* 
ers  and  other  Bailees,  §§  52!0-521.     This  rule  was  approved  in  the 
i^ase  of  Siaie  of  Maryland  v.  Baltimore  £  Ohio  72.  ^  24  Md.  8i 
The  above  author  in  his  work  on  Carriers  and  other  Bailees,  §  383» 
in  commenting  on  the  case  of  St  Joseph  R.  IL  Co.  v.  Higgim,  36 
tfa  418,  says:  ''  One  who  had  been  in  the  employ  of  the  oompaoy 
Man  engineer  and  brakeman  until  his  train  was  discontinued  a 
dtew  days  previously,  and  who  had  not  be^i  settled  with  or  dia- 
ohacged,  although  not  actually  under  pay  at  the  time,  and  who 
aignaled  the  train  to  take  him  up,  and  who  took  his  seat  in  tb» 
baggage  car  with  the  other  employees  of  the  company  and  paid  no 
<are,:ahd  was  not  etpected  to,  although  at  the  time  in  pursnitof 
other  employment,  cannot  be  considered  ii  passenger.    If  he  would 
.aechre  the  immunities :  lind .  rights  of .  a  passenger  he  should  hate 
|Mud  his  faioe;and't4Jcen  hxM  seat  in  th^  paj^senger  car.**    Again  in  a 
'tmtel  page  388  of :  the  aboTte  work,  he  says,  in  speaking  of  a  pereof 
travelling  on  a  railroad,  as  though  he  was  an  employee  thereof: 
:^vAnd  if  he  claims  the. privilege  and  it;is  acceded  to  by  theoffieen 
jbf  the  company,  there  is  greatjnjustice  in.  allowing  tike  person  at 
the  same  time  to  hold  the  oompany  to  the  higher  reqpoiisibilitf 
.which  it  owes  to  passengers  from  whom  it  derives  a  revemML.'* 
There  is  another  class  of  cases  which  illuatrot€)$  the  rule'  I  cpQteiid 
for,. viz.,  cases  where  a  person  takes  a  pOQition  on  a  train  when  he 
lias  .no  right  to  be.    In  the  o^^  id  22  Bftrb.  91,Jt  was  bdd  tfaa; 
where  a  person  insisted  upon  riding  iwith  :tbe  engineer  apou  the 
Bngine  without  paying  (any  jE^r^,.  and  is  .informed  that  thi^  is  against 
ihe  mles.of  the  company,  and  waa  injured,  it  was  held,  that  the 
oompany  was  iiot  liable,  because  plaintiff  was  a  wrb^g-doer.    In  tha 
of  Oalena  di  Chicago  Umon  B,  B,  v.  Yafwood,  15  ilL  46^  a 
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penon  was  reodved  as  a  pauenger  in  thie  baggage  oar  bat  did 
not  renudn  there,  bnt  went  into  another  car,  where  an  accident 
oocnrred  and  he  was  hnrt,  it  was  held  that  the  company  was  not 
fiable^  evidently  npon  the  ground  that  the  passenger  had  no  right 
in  the  other  car. 

Another  chiss  of  cases  may  be  dted  also  to  show  that  the  care  itt 
eonunon  carrier  owes  to  passengers  is  greater  than  to  those  not 
passengers.  When  a  common  carrier  strikes  and  injures  a  person 
in  the  street  or  npon  a  crossing  of  a  street  or  npon  a  railroad  track, 
he  is  liable  for  only  ordinary  care.  0.  C.  £  C.  IL  R.  Co.  y.  Jwxh 
Arty,  8  Ohio,  570;  Bland  y.  Schenedady  d  Troy  R.  R  Co.,  8 
Barb.  868;  JSvansvUle  A  CrawfordsvilU  R.  R.  Co.  ▼.  ffyaii,  17  Ind. 
lOa.  A  case  reported  in  85  HL  80;  s.  c,  28  Am.  Bep.  613,  an* 
noonoes  a  principle  that  meets  this  case.  It  is  the  case  of  71 W.  S 
W.R,R.Co.  y.  Beggsy  and  the  opinion  is  ddiyered  by  Beebsb,  J.,' 
one  of  the  most  learned  of  the  Snpridme  Conrt  judges  of  the  State 
of  Illinois.    He  held  as  follows: 

"  Where  one  is  riding  on  a  free  pass,  not  transferable,  issued  to' 
another  person,  and  is  injured,  he  is  not  to  be  regarded  as  apassen* 
ger  in  the  true  sense  of  that  term,  and  the  company  can  only  be 
held  liable  for  such  gross  negligence  as  amounts  to  willful  injury." 

The  anthdrities  cited  by  respondent,  saye  Wharton  on  Neligence^ 
do  not  support  his  yiew.  The  case  of  Columbus,  Chicago  S  Indi* 
ana  C.  IL  R.  Co.  y.  Powell,  40  Ind.  87,  cannot  be  considered  a 
strong  case  for  respondent.  The  court  held  that  the  defendant  in 
that  case  was  a  passenger  and  not  a  trespasser,  upon  the  ground 
that  the  company  could  haye  collected  fare  of  him.  There  was  no' 
demand  for  fiure  and  no  :ref usal  t6  pay.  But  that  court  was  not 
fblly  satisfied  with  its  conclusion  that  defendant  was  a  passenger, 
bnt  sud  that  if  they  were  mistaken  on  that  point  the  railroad 
company  was  imder  obligation  to  use  some  diligence  and  care  in 
putting  the  defendant  ofT  the  train.  In  this  case  an  old  and  infirm 
man  had  by  mistake  got  upon  a  wrong  train,  and  when  he  found 
out  his  mistake  asked  to  be  put  off  the  train  and  told  the  conduo* 
tor  of  his  infirmities.  The  facts  show  that  the  jury  would  have 
been  irarranted  in  finding  that  the  railroad  company  had  not  ezer* 
deed  ordinary  care  in  putting  him  off  the  train,  and  ordinary  care 
Is  not  the  care  required  of  passenger  carriers  toward  passengers. 

The  case  of  The  Phil  di  Reading  R.  R.\  Co.  y.  Derby,  14  How. 
488,  waa  one  where  there  was  no  doubt  that  the  railroad  company 
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had  midertakeii  to  carry  Derby  as  a  paMenger,  bat  ihey  wraght  to 
aToid  liability  from  the  fact  that  he  had  not  paid  any  fare.  DeAy 
vas  rightfully  apon  the  car,  and  yet  the  railroad  company  was  held 
in  that  case  only  for  gross  negligence  because  of  the  non-payment 
of  fare.  That  was  the  ground  upon  which  the  plaintiff  was  held 
liable  in  the  court  below,  and  the  judgment  was  affirmed  in  the 
Supreme  Court.  To  support  his  decision.  Justice  Obieb  rebn  to 
the  case  of  Coggs  v.  Bemardy  1  Smith's  Lead.  Ca&  (Howard  and 
Wallace's  Notes),  346.  In  this  case  it  was  held  that  a  giatnitons 
carrier  of  goods  was  liable  for  neglect  If  there  had  been  a  con- 
aideration  for  the  carriage,  the  carrier  would  have  been  liable  ss  in 
insurer.  It  is  evident,  therefor,  in  that  case,  that  Justice  Obisi 
did  not  decide  that  a  passenger  carried  gratuitously  was  entitled  to 
tiie  same  care  as  a  passenger  for  hire,  although  he  thought  that  iny 
thing  that  amounted  to  negligence  might  be  called  gross  nqjligenoe 
under  the  circumstances.  The  case  of  WiUan  t.  Middlesex  B.  R> 
Co.f  107  Mass.  108,  R.  c,  9  Am.  Bep.  11,  was  one  in  which  the  court 
especially  held  that  the  plaintiff  was  not  a  trespasser,  but  was  right* 
fully  on  the  car,  and  the  facts  certainly  warranted  such  a  finding. 
It  is  intimated  in  this  case,  howeyer,  tiiat  if  the  pliuntiff  had  been 
unlawfully  on  the  car,  or  there  had  been  any  collusion  between  her 
and  the  driver  to  defraud  the  company  out  of  the  fiuEe,  she  woild 
not  be  entitled  to  recover. 

In  the  case  of  NbUon  v.  Weetem  R.  B.  CorporMon,  15  K  Y. 
444,  the  court  found  that  the  railroad  company  had  andertaksa  to 
carry  Nolton,  although  he  paid  no  fare,  and  the  facts  show  ooo- 
dusively  that  he  was  rightfully  upon  defendant's  cars.  I  think 
whatever  may  be  said  about  this  case,  one  thing  is  certain,  andthii 
is,  that  the  court  did  not  hold,  in  deciding  it,  that  the  defeiidaiit» 
as  a  common  carrier,  was  liable  for  that  high  degree  of  earo  doe  • 
passenger  for  hire.  In  this  case  Justice  SxLDBir  sajs:  ^'The  di^ 
arises  in  such  cases,  I  apprehend,  entirely  independent  of  any  con- 
tract express  or  implied.  The  prinoipk  npon  which  any  ytttj  is 
held  responsible  for  its  violation  does  not  differ  essentially  in  ils 
nature  from  that  which  imposes  a  liability  upon  the  owner  of  a 
dangerous  animal,  who  carelessly  suffers  such  animal  to  ran  at 
larg^  l>y  means  of  which  another  receives  injury."  And  further 
on  in  the  same  opinion  he  says,  the  basis  of  the  liability  is,  ^cnt 
pable  negligence  of  the  party."  This  is  not  the  basis  of  the  liabit 
ity  of  a  common  carrier  of  passengers.    HilL  ott  Torts,  IM^  ^ 
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«athority  for  the  rale  that  one  treepass  will  not  jastify  another,  but 
it  k  no  authority  for  the  proposition  that  a  oomrnon  carrier  owes 
the  same  degree  of  care  to  a  trespaaBer  as  he  does  to  a  passenger  fcnr 
hirs.  The  case  of  Doby  y.  Norwich  S  Western  Jt.  B.  Co.^  26  Conn. 
-591,  is  not  in  point  to  prove  that  a  carrier  is  bound  to  observe  tho 
same  degree  of  care  toward  a  trespasser  as  toward  a  passenger,  but 
the  contrary  is  true,  for  in  that  case  the  carrier  was  held  liable 
only  for  ordinary  care. 

The  caw  of  Brown  v.  Zynn,  31  Penn*  tSt.  510,  is  a  case  which  in 
no  way  touches  the  liability  of  a  common  carrier.  It  was  a  case 
when  a  trespass  was  committed  upon  a  treqiasser.  It  is  no  more 
in  point  than  a  case  would  be,  where  one  man,  resisting  a  trespass 
committed  by  another,  uses  more  force  than  is  necessary  and  thua 
becomes  a  trespasser  himself. 

I  believe  I  have  now  considered  the  principal  cases  cited  by  re> 
qN>ndent  upon  this  point,  and  they  certainly  do  not  maintain  the 
doctrine  that  a  trespasser  upon  the  coach  of  a  common  carrier  is 
entitled  to  the  same  care,  skill  and  prudence  as  a  passenger  for  hire» 
If  the  respondent  was  a  trespasser,  appellants  were  bound  not  to 
willfully  injure  him,  for  that  would  be  attempting  to  justify  one 
trespass  by  another.  If  he  were  a  trespasser,  appellants  would  be 
bound  probably  to  exercise  toward  him  ordinary  care  and  no  more. 
The  court  therefore  erred  in  striking  out  the  portion  of  appellants* 
answer  above  referred  to.  They  should  have  been  aUowed  to  prove 
that  respondent  was  a  trespasser  upon  their  coach  and  not  a  paa- 
senger,  for  the  reason  that  such  fact  lessened  their  obligation  to  him* 

[Omitting  minor  considerations.] 

Upon  the  theory  on  which  the  court  tried  this  cause  the  instruc- 
tions given  were  pertinent  to  the  issue  presented,  and  proper,  and 
eofered  the  ground  presented  in  this  case  fully  and  fairly.  The 
caae,  however,  was  tried  upon  the  theory  that  it  made  no  difference 
as  to  whether  the  respondent  was  a  passenger  or  a  trespasser  in  re» 
gasd  to  the  liability  of  appellants.  For  this  reason  a  portion  of  ap- 
pellants* answer  was  stricken  out,  and  this  was  error,  and  for  this 
die  judgment  of  the  court  below  is  reversed,  and  the  order  striking 
out  a  portion  of  appellants'  answer  and  the  cause  remanded  for  a 
new  triaL  Judgment  reversed. 

Wads,  C.  J.,  dissenting.  It  is  evident  from  an  inspection  of  the 
leoord  that  this  case  was  tried  upon  the  theory  that  as  the  defend* 
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ants  had  the  undoubted  right  and  authority  to  put  any  person  ofl 
iheir  coach  who  refused  to  pay  his  fare^  therefore,  so  long  as  thej 
permitted  such  person  to  remain  thereon,  he  was  by  their  consent  a 
passenger  to  all  intents  and  purposes,  and  entitled  to  the  same  de- 
gree of  care  as  any  other  passenger,  and  I  am  not  yet  conyinoed 

that  this  theory  is  incorrect. 

I  .  ■  . 

V<mmtTBmRKPoaTKSL,~^eeHouaUm^nx,  OemL  By.  Co.  t.  Jlcwre,  40  Tex. >!;•.&, 
SO  Am.  Sep.  08;  Com.  t.  PI.  <t  Mam.  B.  B.  Od^  lOB  Mam.  7;  a.  c,  11  Am.  Sep.  SOI;  Vwkm 
J|^,  Ay.  Co. y.  Niehoi$,  8  Kana.  SPS;  0.0.,  U(  Am.  Sep.  475.  In  Ann.  JR.  Co,  w,  Brian 
Penn.  Sup.  Ct.  (Jwie,  ISBl),  It  was  held  that  a  route  or  mafl  agent,  in  theemplojflCthi 
Sporemment,  while  tra^elUng  on  a  raflway  train  In  disohaige  of  his  dntJee,  li  not  a*|n» 
aanger.**  Buteoatm, fldaiinond  ▼.  Nor^Eimtmn Rih  Od.,6&  C.  nO;  &  Oi,SI AblBivi 
#r;  JBMr  ▼.  £r<e  £y.  Cb^  06  N.  T.  818;  8.  p.,  88  Am.  Bep.  fifi. 
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CO  Xont.  141.) 

■  ■  ■  ',  '  ■  .  /   . 

J^  agent  aathoriied  to  draw  a  bill  of  exchange  in  hia  own  name  cannot  da* 

in  the  name  of  hia  principal,  and  the  principal  la  not  estopped  frominfaiiBf 

payment  by  hia  previono  payment  of  a  similar  bllL 

ACTION  on  a  bill  of  exchange.     The  opinion  states tiiecaoa 
The  defendant  had  judgment  heloir. 

Sharp  £  Napton,  for  appellant. 

.   W.  W.  Dixon,  for  respondent 

'.  .     ■  ■ '  •     ■    '  *      '    ■  ' 

' .  Blake,.  J.    The  appellant  brings  this  action  to  reoorer  upon  fto 
following  bill  of  exdiange:  -     ^  , 

< '11,000.00.  Dber  LoDGB,  M.  T.,  MaylBth,  1874. 

At  sight,  pay  io  the  order  of  the  First  Ni^tional  Bank,  Dear 

tiodge,  one  thousand  dollars.    Yalne  received,  and  charge  the 

to  account  of 

HoPB  MiKiKO  Ca 

To  Ghas.  G.  WhittIi^by,  Prest  By  Jos.  M.  Aiaib. 


Hope  Mining  Go^      ,  '"^  \ 
St  Louis,  Ma''      {  "^^  L 
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Indoraemeiit  — **  Pay  the  ISecarity  Bank/  or  order  for  coUeotion^ 
ioooant  of  First  National  Bank,  Deer  Lodge,  Montana. 

W.  A.  Olabk,  PresiiUfU. 

The  appelfauit  haa  been  incorporated  under  the  laws  of  the  United 
States,  and  is  engaged  in  a  general  hanking  business.  It  discounted 
the  bill  upon  its  date  and  paid  the  proceeds  to  Alger.  The  re-^ 
ipondent  has  been  incorporated  under  the  laws  of  the  State  of 
Missouri,  and  is  mining  some  quartz  lodfds  at  Phillipsburg^usul  haa 
in  office  in  SL  Louis^  Missouri*  The  appellant  demanded  payment 
of  the  bill  at  the  office  in  St  Louis,  May  27, 1874,  and  the  respond* 
ent  refused  to  accept  or  pay  the  same.  Notice  of  its  presentment 
and  non-payment  was  properly  given* 

The  respondent  denied  that  Alger  was  its  agent  and  claimed  that 
he  had  no  authority  to  draw  the  bilL  The  court  below  rendered 
judgment  for  the  respondent  upon  these  grounds,  and  also  found 
that  it  was  the  custom  of  the  respondent  in  drawing  drafts  upon 
Itself  to  direct  them  to  Ohas,  0.  Whittlesey,  president  of  the  Hopd 
Mining  Company.  The  only  authority  of  Alger  to  draw  the  bill  is 
contained  in  the  following  telegifam  which  was  transmitted  by  thee 
Western  Union  Telegn^h  Ck>mpany*  - 

« Dated  St.  Louis,  Feb.  23<f,  1874. 
Reoeived  at  — 

To  JoBBPH  Alobb,  Phillipsburg: 

Gare  for  company's  property.     Sed  that  McArdle  has  what  he 

needs.    If  fun^  needed,  draw  on  company. 

/         Chas.  0.  Whittlesey." 

This  tel^;ram  was  received  by  Alger  about  February  85, 1874^^ 
after  the  death  of  McArdle.  One. bill  of  exchange  for  $500  was 
drawn  by  Alger,  March  26,  1874,  which  was  discounted  by  the  ap-l 
pellaat^  and  afterward  accepted  and  paid  by  the  respondent  The>' 
prooeeda  were  expeiMded  for  the  benefit  of  the  respondent  .This 
kill  was  signed  in  the  same  manner  as  that  inyolyed  in  this  action^ 
and  aU  the  parties  were  the  same.  No  other  bills  were  drawn  on* 
the  respondent'  by  Alger,  but  during  the  months  of  February/ 
March  and  April,  1874»  Alger  checked  against  some  funds  of  thd^ 
respondent  in  Deer  Lodge  and  Helena^  Alger  was  not  in  the  em* 
ploy  of  the  respohdeht  when  the  second  bill  was  drawn,  and  the 
prooeeda  were  used  in  defraying  the  expenses  of  Mrs.  McArdle  an^ 


460  MONTANA, 


Bank,  of  ]>eer  Lodge  v«  Hope  Mining  Companj. 


her  family  from  Phillipsbui^  to  St.  Louis.  The  officers  of  the  ap- 
pellant  did  not  make  any  inquiries  respecting  the  authority  of 
Alger  to  sign  these  bills,  or  the  purposes  for  which  they  were  drawD, 
and  noTcr  saw  the  telegram. 

We  must  consider  the  relations  of  Alger  and  the  respondent 
which  affect  the  rights  of  the  appellant.  It  is  evident  that  the 
telegram  authorized  Alger  to  draw  upon  the  respondent  for  money 
for  certain  objects.  Did  it  consitute  Alger  the  agent  of  the  respond- 
-enty  and  empower  him  to  sign  the  bill  in  that  capacity  ?  Did  the 
officers  of  the  respondent  authorize  those  of  the  appellant,  with 
whom  Alger  dealt,  to  belieye  as  fair  and  reasonable  men  that  this 
Authority  had  been  actually  given  to  Alger  ?  An  examination  of 
the  law  of  agency  will  enable  us  to  determine  these  questiona, 
sai  if  we  find  that  either  of  them  should  be  answered  in  the  affirma- 
tiye,  we  must  decide  that  the  respondent  was  bound  by  the  acts  of 
Alger.    1  Pars,  on  Notes  and  Bills,  100,  101,  and  cases  there  cited. 

Some  of  the  principles,  which  are  applicable  to  these  questionB, 
have  been  announced  by  this  court  in  the  case  of  Herheri  v.  KifUff 
1  Mon.  475.  It  was  held  that  the  principal  is  responsible  for  the 
jKsts  of  his  agent,  when  they  have  been  done  within  the  scope  of  hb 
authority,  and  that  '^  courts  will  not  tolerate  any  enlargement  of 
this  liability."  The  bill  shows  that  Alger  claimed  to  be  the  agent 
of  the  respondent,  and  it  was  the  duty  of  the  officers  of  the  appel- 
laut  to  ascertaiu  the  extent  of  his  power  before  they  disooanted  it 
In  Mechanics'  Bank  v.  N.  T.  di  N.  H.  R.  R.  Co^  3  N.  Y.  631, 
OoMSTOCK,  J.,  says:  '' Whoever  proposes  to  deal  with  a  seen* 
rity  of  any  kind,  appearing  on  its  face  to  be  given  by  one  num  for 
another,  is  bound  to  inquire  whether  it  has  been  given  by  due 
jmthority,  and  if  he  omits  that  inquiry,  he  deals  at  his  periL^ 
Blum  V.  Robertson,  24  CaL  140,  and  cases  there  cited.  In  this  ac- 
tion, the  burden  of  proving  that  Alger  was  the  agent  of  the  reqMHid- 
ent  in  drawing  the  bill  is  on  the  appellant  Add.  on  Cont,  §  57. 
The  power  of  an  agent  to  make  the  {nrincipal  a  party  to  negotkbk 
paper  is  always  restricted  by  the  courts.  '*  So  carefully  is  this 
authority  watched,  that  where  power  is  given  to  do  boom  thinp 
with  regard  to  promissory  notes  or  bills,  it  cannot  be  enlarged  by 
construction  to  do  other,  though  somewhat  similar,  things.''  1 
Pars,  on  Notes  and  Bills,  107. 

This  doctrine  may  be  illustrated  by  the  following  aathoritieB: 
An  agent  who  is  authorized  to  draw  aad  indorse  bUla  of  excbaafs 
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in  the  name  of  his  priDcipol  has  no  power  to  draw  or  indorse  tho 
bilk  in  his  own  name,  or  in  the  joint  name  of  himself  and  his  prin«» 
cipaL  Siaindack  y.  Read,  11  Oratt  281«  The  agent  of  a  corpora- 
tion  who  was  authorized  to  borrow  money  from  a  bank  and  ezecnte- 
the  note  of  the  corporation  therefor,  conld  not  bind  his  principal 
by  borrowing  the  money  and  ezecnting  a  bond  for  the  same  under 
the  seal  of  the  corporation.  Lit£l$  Bock  t.  State  Bank,  3  Ark.  227; 
Story  on  Agency  (7th  ed.),  §  165.  An  authority  to  draw  is  not 
an  authority  to  indorse  or  accept  bills.  1  Pars,  on  Notes  and  Bills, 
1(^7,  and  cases  there  cited.  In  Tate  t.  Evans,  7  Mo.  419»  tho 
agent  was  authorized  Noyember  28, 1839,  to  draw  a  bill  of  exchange 
^atfour  months'  date/'  and  the  bill  was  actually  drawn  December 
23, 1839,  and  ante-dated  November  28,  1839,  and  payable  '*  four 
months  after  date.''  The  court  held  that  the  bill  was  not  in  con<? 
formity  to  the  authority  conferred  on  the  drawer  and  that  the 
pnndpal  was  not  bound. 

The  authority  of  Alger  to  draw  checks  on  the  money  of  the 
respondent  in  this  Territory  is  wholly  distinct  from  that  of  draw- 
ing a  bill  of  exchange  on  the  respondent  in  Missouri.  The  power 
to  exercise  one  of  these  acts  does  not  include  the  other,  and  the 
£ict  that  Alger  checked  against  the  funds  of  the  respondent  during 
the  time  which  has  been  mentioned  does  not  tend  to  prove  that  he 
had  the  authority  to  draw  the  bill  in  controversy. 

The  appellant  maintains  that  the  facts  which  have  been  referred 
to  would  authorize  the  ofBcers  of  the  appellant,  as  fair  and  reason-^ 
able  men,  in  believing  that  Alger  had  the  right  to  draw  the  bill. 
In  other  words,  the  argument  is  that  the  respondent  is  estopped 
from  disputing  that  Alger  had  the  authority  he  exercised  respect* 
ing  the  bill.  The  officers  of  the  appellant  made  no  effort  to  ascer* 
tain  the  power  of  Alger,  and  appear  to  have  assumed  that  the 
payment  of  the  first  bill  by  the  respondent  was  a  sufficient  recogni- 
tion of  the  authority  of  Alger  in  drawing  the  second  bill.  If  Alger 
had  repeatedly  performed  acts  like  the  one  in  dispute,  which  had 
been  ratified  by  the  respondent,  the  officers  of  the  appellant  could 
presume  that  he  was  authorized  to  draw  the  bill.  But  this  conc1n-> 
non  could  not  be  inferred  from  one  instance  of  such  recognition. 
The  legal  effect  of  the  ratification  of  an  unauthorized  act  is  equiva- 
lent to  the  previous  delegation  of  authority  to  do  the  act  This 
mtificatioiiy  however,  does  not  operate  as  presumptive  evidence  ol 
^gtft^^l  aathority,  but  aa  a  confirmation  per  se  of  the  unauthonied 
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act  Commercial  Bank  v*  Warren^  15  N.  Y*  577.  In  Gook  t. 
Baldwin,  120  Mass.  317;  B.  c,  21  Am.  Sep.  517,  the  court  held 
that  the  part  payment  by  the  drawee  of  a  bill  of  exchange  is  not 
sach  a  recognition  of  his  obligation  as  will  as  matter  of  law  bind 
him  to  pay  the  remainder. 

We  are  now  brought  to  the  consideration  of  the  telegram  from 
Whittlesey  to  Alger,  and  the  rights  of  the  parties  to  the  actum 
must  depend  upon  its  interpretation.  What  is  the  character  <rf  the 
instrument  which  Alger  signed?  It  is  a  bill  drawn  by  the  agent 
of  a  corporation  upon  itself,  and  may  be  treated  as  an  accepted  biU 
or  a  promissory  note  at  the  election  of  the  holder.  1  Pbtb.  on 
Notes  and  Bills,  62,  288,  and  cases  there  cited ;  2  OreenL  Br., 
§  160,  and  cases  there  citied.  Alger  had  no  authority  to  make  iiidi 
a  bill  or  note;  he  was  a  special  agent,  and  his  power  was  accuratdy 
limited.  The  telegram  did  not  describe  or  recognize  Alger  as  aa 
agent  of  the  respondent,  but  authorized  him  to  draw  in  his  ova 
name  on  the  respondent  if  money  was  needed  for  a  particular  pm^ 
pose.  It  is  not  necessary  for  us  to  pursue  this  inquiry  into  the 
effect  of  the  acts  of  Alger  on  the  rights  of  all  the  parties  to  Ae 
bill.  Alger  violated  his  instructions  and  the  respondent  is  not 
bound  by  his  action  in  drawing  the  bill. 

The  purchaser  of  the  bill  should  haye  exercised  prudence  and 

examined  the  telegram  to  see  whether  it  justified  the  act  of  Alger* 

^' And  if,  from  his  omission  to  call  for  or  to  examine  the  instni* 

ment,  he  should  encounter  a  loss  from  the  defectiye  author!^  o( 

the  agent,  it  is  properly  attributable  to  his  own  fault,  since  be 

must  know  that  he  has  no  other  security  than  his  reliance  upon  die 

good  faith  and  credit  of  the  agent •*'    Story  on  Agency  (7th  ei)t  9 

72,  and  cases  there  cited. 

The  judgment  is  afBrmed. 

Judgm0ttt  afirmti 


COMMTSSIONEBS  OF  JeFFEBSOK   CoUNTT  T.  lilKBBBROBB. 

(8  Mont.  881.) 
Office  and  officer —  HdbUUy  ofecunty  treaturerfifr  inui 


A  oountj  treasarer  is  liable  on  his  official  bond  for  tmst  moneja  stolen 
the  safe  proyided  by  the  ooanty,  without  any  want  of  care  on  his  pait* 

*  Compare  Ward  r.  School  DtMtriet^  po$L 
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CommUMiloners  of  Jeffersoa  Countjr  ▼•  Lineberger. 

ACTION  on  a  county  treasurer's  bond,  conditioned  to  pay  OYer 
the  tmst  moneys  aocordin/2:  to  law.    The  opinion  gtates  the 
IK)mi    The  plaintiff  had  judgment  below. 

E.  W.  TooUy  for  appellants. 

JiOMg  O.  Sprafi,  for  respondent. 

Wadb,  0.  J.    [Omitting  other  matters.]    It  is  alleged  in  tba 
answer  as  a  defense  to  the  action  that  the  plaintiffs,  the  eonntj 
commissioners,  proyided  the  treasurer  with  an  office  and  safe  wherein 
to  keep  the  fnnds  coming  into  his  hands,  and  that  without  any 
want  of  reasonable  care  on  the  part  of  the  treasurer,  his  office  wap 
broken  open,  the  safe  therein  robbed,  and  the  money  in  question 
stolen.     This  defense  was  stricken  out  on  motion,  and  this  actioii 
of  the  court  is  assigned  as  error.    Was  the  matter  stricken  from  the 
answer  a  defense  to  the  question?    This  question  is  so  completely 
answered  by  the  Supreme  Court  of  the  United  States  in  the  case 
of  United  States  t.   Prescott,  8  How.  578,   that    we    quote  at 
length  from  the  opinion  therein.     The  action  was  brought  on  a 
bond  given  by  Prescott,  with  the  other  defendants  as  his  sureties, 
for  the  faithful  performance  of  the  duties  of  receiyerof  publio 
moneys  at  Chicago,  in  the  State  of  Dlinois.     The  defense  was  that 
IVescott  failed  to  pay  over  the  money  for  which  the  action  was 
brought,  because  the  same  had  been  feloniously  stolen,  taken  and 
carried  away  from  his  possession  without  any  fault  or  negligence 
on  his  part,  and  that  he  used  ordinary  care  and  diligence  in  keep- 
ing the  money.    The  court,  by  McLeak,  J.,  says:  ''This  is  not  a 
case  of  bailment,  and  consequently  the  law  of  bailment  does  not 
i^ly  to  it    The  liability  of  the  defendant  Prescott  arises  out 
of   his  official  bond,  and   principles   which  are   founded   upon 
public  policy."    After  stating  the  conditions  of  the  bond  of  I^es- 
cott  which  in  effect  are  the  same  as  those  contained  in  the  bond  of 
lanebei^r,  viz.,  to  pay  as  the  law  directs  all  moneys  received  by 
him  a3  receiver  of  public  moneys,  the  court  continues:  ''The  con- 
dition of  the  bond  has  been  broken,  as  the  defendant  Prescott  failed 
to  pay  over  the  money  received  by  him  when  required  to  do  so, 
and  the  question  is,  whether  he  shall  be  exonerated  from  the  con- 
dition of  his  bond  on  the  ground  that  the  money  had  been  stolen 
ftom  him?  ^    ''  The  objection  to  this  defense  is,  that  it  is  not  withui 
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the  condition  of  the  bond;  and  this  wonld  seem  conclusive.  The 
contract  was  entered  into  on  his  parfc,  and  there  is  no  allegation  of 
failure  on  the  part  of  the  govemment;  how  then  can  Presoott  be 
discharged  from  his  bond?  He  knew  the  extent  of  his  obligation 
when  he  entered  into  it,  and  he  has  realized  the  fruits  of  his  obli- 
gation by  the  enjoyment  of  the  office.  Shall  he  be  discharged  from 
liability  contrary  to  his  own  express  undertaking?  The  obligatioa 
to  keep  safely  the  public  moneys  is  absolute,  without  any  condition, 
express  or  implied;  and  nothing  but  the  payment  of  it,  when  r&* 
quired,  can  discharge  the  bond.*'    ♦    ♦    ♦ 

'*  Public  policy  requires  that  every  depository  of  the  public  money 
should  be  held  to  strict  accountability.  Not  only  that  he  should 
exercise  the  highest  degree  of  vigilance,  but  that  he  should  keep 
safely  the  moneys  which  come  to  his  hands.  Any  relaxation  of  this 
condition  would  open  a  door  to  frauds  which  might  be  practiced 
with  impunity.  A  depository  would  have  nothing  more  to  do  than 
to  lay  his  plans  and  arrange  his  proofs  so  as  to  establish  his  loss* 
without  laches  on  his  part.  Let  such  a  principle  be  applied  to  oar 
postmasters,  collectors  of  customs,  receivers  of  public  money,  and 
others  who  receive  more  or  less  of  the  public  funds,  and  what  losses 
might  not  be  anticipated  by  the  public  I  No  such  principle  hss 
been  recognized  or  admitted  as  a  legal  defense.  And  it  is  believed 
that  the  instances  are  few,  if  indeed  any  can  be  found,  where  any 
relief  has  been  given  in  such  cases  by  the  interposition  of  con* 
gress." 

^*  As  every  depository  receives  the  office  with  a  full  knowledge  of 
its  responsibilities,  he  cannot  in  case  of  loss  complain  of  hardship. 
He  must  stand  by  his  bond  and  meet  the  hazards  which  he  volon- 
tarily  incurs.** 

If  we  should  substitute  the  name  of  Lineberger,  county  treasurer* 
for  that  of  Prescott,  receiver  of  public  moneys,  the  language  and 
the  reasoning  of  the  foregoing  decision  would  be  equally  applicable 
The  treasurer  is  not  bailee  of  the  county  funds.  His  liability  is 
fixed  by  the  condition  of  his  bond.  His  promise  to  pay  over  the 
money  belonging  to  the  county  as  the  law  directs  is  absolute,  and 
the  sureties  on  his  bond  guarantee  this  promise.  Payment  when 
required  can  alone  discharge  the  bond.  In  the  case  of  Oommoth 
wealth  V.  Comley,  3  Penn.  394,  Gibson,  0.  J.,  says:  "The  opinion 
of  the  court  in  the  case  of  Untied  States  v.  Preeeott^  supra,  is  founded 
in  sound  policy  and  sound  law.     The  responsibility  of  s  public 


AUGUST  TEKM,  1878.  465 


Commissionera  of  JefferBon  County  ▼.  Lineberger. 


veoeiver  is  determined  not  by  the  law  of  bailment  which  is  called 
in  to  supply  the  place  of  a  special  agreement  where  there  is  none^ 
but  by  the  condition  of  the  bond.  The  condition  of  it  in  this 
instance  was  to  *  account  for  and  pay  over  the  moneys  to  be  received; 
and  we  would  look  in  vain  for  a  power  to  relieve  from  the  perform- 
ance of  it*  *  *  *  A  loss  by  a  visitation  of  Providence,  which 
no  vigilance  could  prevent,  would  present  a  more  meritorious  claim 
to  relief,  one  would  be  apt  to  think,  than  a  loss  by  robbery,  which 
is  always  jureceded  by  a  gtt^ater  or  lesl^  degted  of  negligence.  A 
leoeiver  or  his  surety  would  come  before  a  chancellor  with  an  ill 
grace  on  that  ground,  even  if  there  was  a  power  to  relieve  him* 
The  keepers  of  the  public  moneys,  or  their  sponsors,  are  to  be  held 
strictly  to  the  contract,  for  if  they  were  to  be  let  off  on  shallow 
pretenses,  delinquencies,  which  are  fearfully  frequent  already,  would 
be  incessant.  A  chancellor  is  not  bound  to  control  the  legal  effect 
<if  a  contract  in  any  case,  and  his  discretion,  were  he  at  liberty  to 
use  it,  would  be  influenced  by  considerations  of  general  policy.'' 

To  the  same  effect  are  the  following  cases:  Muzzy y  Supervisar,  v« 
Skatluck  1  Den.  233;  Untied  States  v.  Dashi^y  4  Wall.  185;  United 
States  V.  Morgan^  11  How.  100;  UnniU  States  v.  Thomas^  15.WalL 
338 ;  State  v.  Harper,  6  Ohio  St.  607. 

The  cases  of  Dunhp  v.  Monroe,  7  Cr.  242,  and  Bartlett  v.  Orozier, 
17  Johns.  499;  8  Anu  Deo*  4318,  referred  to  by  appellants,  wherein  the 
general  principle  of  law  is  announced  that  whenever  an  individual 
has  sustained  an  injury  by  the  misfeasance  or  nonfeasance  of  an  offi- 
oer,  who  acts  or  omits  to  act  contrary  to  his  duty,  the  law  affords  re- 
dress, are  not  m  pointy  and  certainly  are  not  in  conflict  with  the  deci- 
sions wehavecit^,  which  hold  that  payment  alone  can  discharge  thlft 
bond.  And  the  fact  that  the  commissioners  of  the  county  provided 
the  treasurer  with  an  office  and  a  safe  is  wholly  immaterid.  He  was 
not  obliged  to  keep  his  money  in  the  safe.  He  was  only  required 
to  pay  it  over  according  to  law,  and  where  he  kept  it  before  such 
pajrment  was  not  material  to  inquire.  With  a  good  office  and  the 
best  of  safes,  we  say,  as  did  the  court  in  the  Prescott  case,  that  a 
tt6Buater  would  have  nothing  more  to  do  than  to  lay  his  plans  and 
arrange  his  proofs,  so  as  to  establish  his  loss  without  laches  on  his 
part,  if  smoh  a  defense  were  permitted. 

[Omitliiig  other  matters.] 

JwagfMint  affifmseL 
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WImm  ft  hoftlMuiid  rtwcoad^  and  his  wife  eontiiiiiM  to  maj  oa  kli 
IwwTnmw  Um  hottd  of  Iho  luiiilT  uid  ma/  nuilBliiii  khi  ctetai  to 
osoDpi  fvooi  ozMntlon* 

REPLEVIN.    The  opinkm  BtetoB  the  oaae.    ThepUniifM 
jadgment  below. 

'  John  P.  Maule,  iot  plaintiff  in  error 

B.  B.  LUm  and  C.  J.  DQwarth^  for  def endanti  in  emir. 

Maxwell,  0.  J.  This  is  an  action  of  replevin.  It  appears  Am 
the  bill  of  exoeptions  that  in  October,  1877,  one  J.  D.  Sjaa  lesUsd 
with  his  family  on  his  homestead  in  Fillmore  coanty,  and  was  scft- 
nally  engaged  in  the  business  of  agricnltnrs^  and  was  poaDcoBod  of 
the  horses  in  dispnte.  It  also  appears  that  during  said  montt  be 
left  his  honss,  and  has  not  since  been  heard  from,  and  that  at  tiis 
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time  he  left,  the  horses  in  question  were  the  only  ones  he  possessed. 
Soon  after  Syas  had  left,  these  horses  were  levied  u|)on  by  thd 
plaintiff  in  error  by  virtue  of  an  execution  issued  on  a  judgment 
reoovered  in  favor  of  one  Pinney  and  against  Syas.  The  defendant 
in  error,  who  is  the  wife  of  J.  D.  Syas,*  continned  to  reside  on  the 
homestead,  and  brought  an  action  of  replevin  and  recovered  the  po»- 
sesBion  of  the  property,  and  on  the  trial  of  the  cause  judgment  was 
rendered  in  her  favor  for  a  return  of  the  property,  and  damages  for 
withholding  the  same.  The  cause  is  brought  into  this  court  by 
petition  in  error.  ,     , 

It  is  clearly  shown  by  the  record  that  the  defendant  in  error  is  a 
resident  of  this  State,  the  head  of  a  family,  and  at  the  time  the 
property  in  question  was  levied  upon  was  actually  engaged  ia  the 
bosinees  of  agriculture,  and  that  these  horses  were  the  only  ones 
the  pocMoaoftd.  Under  these  ciroumstanoes  they  were  caempt.  *i  "^ 
Section  530  of  the  Code  provides  that  ''no  property  hereafter 
mentioned  sh^U.be  liable  to  attachment,  execution,  or  sale, -on,  any 
final  process  issued  from  any  court  in  this  State,  again)3t  any  p^» 
eon  being  a  resident  of  this  State  and  the  head  of  a  family."  Aiid 
it  also  provides  that ''  if  the  debtor  be  at  the  time  actually  engaged 
in  the  business  of  agriculture,  in  addition  to  the  above  enumerated 
articles,  one  yoke  of  oxen,  or  a  pair  of  horses  in  lieu  thereof. ** 
Oen.  Stat  61& 

In  the  case  of  Darby  v.  Wejfrich,  8  Neb.  174,  it  was  held  that  the 
property  which  is  exempt  by  law  for  the  owner's  debts  is  not  sus^ 
oeptible  of  a  fraudulent  alienation. 

Syas  therefore  had  a  perfect  right  to  dispose  of  this  property  ai$ 
he  saw  fit,  as  it  was  not  liable  for  his  debts.  But  even  if  the  prop^ 
erty  was  sobject  to  levy  and  sale  upon  execution  in  case  the  family 
sboald  abandon  their  residence  in  this  State,  still,  as  it  is  shown 
that  the  wife  and  family  continue  to  reside  here,  the  property  was 
not  liable.  In  case  of  the  husband's  death  the  property  would  nojb 
thereby  become  subject  to  sale  upon  exeontion ;  why,  then,  shonld 
Aioh  liability  accrue  in  case  of  his  absence  P  It  is  the  evident  inten* 
tion  of  the  law  that  the  exempt  property  in  the  possession  of  the 
family  shall  remain  exempt  so  long  as  the  ^unily  continue  to  re^i^^ 
m  the  State.    BonneU  v.  Dunn,  29  N.  J.  L.  437. 

Aa  was  said  in  Bowker  v.  CoUins,  4  Keb.  496,  the  homestead  law, 
being  remedial  in  its  character,  shonld  receive  a  liberal  constmctioii 
conaistent  with  justice  for  the  purpose  of  preBe;rvi|ig  a  home  for  jb^ 
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aofortunate.  And  the  same  rale  applies  to  the  exemption  of  chat- 
tels. The  law  is  for  the  benefit  of  the  family  of  the  debtor,  and  its 
benefits  may  be  claimed  by  the  actual  head  of  such  family  theo  re- 
siding in  the  State,  although  the  husband  may  have  absconded. 

The  property  in  question  not  being  subject  to  levy  and  sale  npoa 
execution,  the  judgment  of  the  court  below  is  affirmed. 

JudgmmU  cffirmd. 


Lausmak  y,  Deahob. 

fV^  1Mb.  ITS.) 
Landhrd  and  tenant  ^-Unani  aUempHng  iopurehau  landlaH^s  iUU, 


A  tenant  in  poMMiioii  cannot  neqnire  title  adyerse  to  him  abMni  leinneid.  If 

puichaae  at  a  judicial  sale.* 

THE  opinion  states  the  case.     The  defendant  had  judgment 
below. 

Uriah  Bruner,ior  appellant. 

IL  F.  Stevenson^  for  appellee. 

Maxwell,  0.  J.  This  case  was  before  the  court  in  1879,  and 
is  reported  in  8  Neb.  457.  The  plaintiff  moves  for  a  rehearing 
upon  the  ground  that  Sonnenschein  was  the  tenant  of  the  plaintiff 
at  the  time  he  purchased  the  property  in  question,  and  that  there> 
fore  he  could  not  acquire  an  adverse  title  as  against  his  lessor.  No 
stress  was  laid  upon  this  point  in  the  former  argument  of  the  case, 
nor  is  the  petition  framed  for  the  particular  purpose  of  seeking  to 
redeem  from  Drahos  and  Sonnenschein,  the  particular  object 
aimed  at  being  to  require  Mrs.  Parrat  to  exhaust  the  other  mort- 
gaged property  before  selling  that  purchased  by  the  plaintiff  subject 
to  the  decree  of  foreclosure.  The  petition  is  very  long,  with  the 
exhibits  covering  sixty-four  pages.  Much  of  it  could  have  been 
atricken  out  on  motion,  and  thereby  have  made  it  more  symmetrical 
But  notwithstanding  the  want  of  form  in  the  petition,  all  the  facts 
which  are  well  pleaded  therein,  for  the  purposes  of  the  action  an 
admitted  to  be  true. 


•To  Mine  effect,  DaxU  ▼.  JkmU^  88  H. 0.  71.  Oonpere  WtHKhObamm ▼.  CnrtrftOt 
n^;  Sr  Am.  Bepi  801 
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Tho  petition  alleges  in  substance  that  on  or  about  the  first  day 
of  October,  1877,  the  plaintiff  rented  said  lot  6,  in  block  19,  to  the 
defendant  Frederick  Sonnenschein,  who  entered  into  possession  of 
said  premises  as  said  tenant,  and  as  such  tenant  continued  in 
possession  of  the  same  until  after  the  sale  and  confirmation  thereof; 
that  the  plaintiff  was  absent  from  this  State  from  the  15  th  of  June^ 
1876,  till  about  the  15th  of  January,  1878,  and  had  no  notice  of 
said  sale  and  confirmation  thereof  until  a  long  time  after  the  con- 
firmation of  the  same ;  that  said  Dralios  and  Sonnenschein  pur* 
diased  said  lot  for  the  sum  of  $452,  although  it  was  worth  the  sum 
of  11,200  at  that  time,  and  is  still  of  that  value ;  and  that 
tbey  purchased  said  lot  with  the  intention  of  defrauding  the 
plaintiff ;  that  they  hare  been  and  are  in  possession  of  said  premises, 
the  rental  value  of  which  is  about  $10  per  month.  There  is  no 
prayer  iu  the  petition  to  redeem  this  lot  from  Drahos  and  Sonnen- 
schein, the  prayer  upon  that  matter  being  to  have  their  title 
declared  void ;  but  there  is  a  general  prayer  ''  for  such  other  relief 
as  equity  and  the  nature  of  the  case  may  require." 

Drahos  and  Sonnenschein  join  in  a  general  demurrer  to  the  peti^ 
tion,  80  that  if  there  is  a  cause  of  action  stated  against  either  the 
judgment  must  be  reversed.    Dunn  v.  Gibson,  9  Neb.  513. 

As  a  general  rule  a  tenant  will  not  be  permitted  to  deny  the  titk 
of  his  landlord  so  long  as  the  tenancy  exists.  But  when  the  land- 
lord's title  has  been  extinguished  in  an  action  for  rent  by  the  lessor 
these  facts  may  be  shown  as  a  defense.  The  relation  of  landlord 
and  tenant  can  be  created  only  by  lease,  either  in  writing  or  by 
paroL  It  is  said  that  **  there  is  a  tenure  between  lessor  and  lessee 
for  years,  to  which  fealty  is  incident  by  theory  of  law  as  well  as  of 
privity  of  estate  between  them.''  1  Wash.  Real  Property,  413; 
nrall  V.  Omaha  Hotel  Co.y  5  Neb.  300.  And  where  the  relation 
of  landlord  and  tenant  has  been  established  it  attaches  to  any  who 
take  through  or  under  the  tenant  as  assignee. 

In  Maitis  v.  Robinson^  1  Neb.  3,  one  Mattis  leased  certain 
premises  for  one  year,  and  after  the  expiration  of  the  lease,  but 
while  holding  over  and  while  in  possession  of  the  premises  acquired 
under  the  lease,  he  purchased  a  mortgage  on  the  premises  for  one- 
half  of  its  face  value,  and  commenced  an  action  of  foreclosure, 
thereby  attempting  to  divest  the  title  of  his  lessors.  The  court  say; 
"'  The  policy  of  the  law  will  not  allow  a  tenant  to  be  guilty  of  a 
breach  of  good  faith  in  denying  a  title,  by  acknowledging  and  act' 
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ing  under  which  he  originally  obtained  and  has  been  permitted  to 
hold  possession  of  the  premises.  The  lessee  obtaining  possesnoo 
is  estopped .  from  keeping  the  land  in  violation  of  the  agreement 
imder  which  it  was  acquired.  The  result  of  allowing  a  tenant  to 
deny  the  title  of  his  landlord  is  well  illustrated  in  2  Smith's  Lead. 
Gas.  657.  '  It  is  well  known  that  a  recovery  cannot  be  had  in  eject- 
ment without  proof  of  title,  and  that  it  may  be  defeated  by  proTing 
an  outstanding  title  in  a  third  person.  For  a  tenant  therefore  to 
be  permitted  to  question  or  contest  his  landlord's  title  in  an  action 
of  ejectment  for  the  land  would  be  to  take  the  estate  from  the 
latter  and  confer  it  upon  the  former  whenever  there  was  a  defect, 
either  in  the  title  itself  or  the  proof  brought  forward  to  sustain  it 
This  would  obviously  be  equally  inconsistent  with  public  policy 
and  private  faith,  and  would  prevent  men  from  letting  their  property 
even  when  they  were  unable  to  use  it  themselves.'  Qooi  bith 
requires  that  the  tenant  shall  not  avail  himself  of  the  advantage 
given  by  his  possession  as  against  his  landlord.  Before  assailing 
his  landlord's  title  he  must  put  him  in  as  good  position  as  he  was 
before  the  tenancy  by  delivering  up  to  him  the  possession."  Thia 
doctrine  was  reaffirmed  in  Thrall  v.  Omaha  Hotel  Co.^  5  Neb.  2d5. 

Judge  Story  says :  '^  It  may  be  laid  down  as  a  general  rule  that  a 
trustee  is  bound  not  to  do  any  thing  which  can  place  him  in  a  posi* 
tion  inconsistent  with  the  interests  of  his  trust,  or  which  may  hare 
a  tendency  to  interfere  with  his  duty  in  discharging  it  And  this 
doctrine  applies,  not  only  to  trustees  strictly  so  called,  but  to  others 
standing  in  a  like  situation,  such  as  assignees  and  solicitora  of  a 
bankrupt  estate.  *  *  *  It  applies  in  like  manner  to  executors 
and  administrators  ♦  ♦  ♦."  Story's  Eq.  Jur.,  §  322.  *' There  are 
many  other  cases  of  persons  standing  in  regard  to  each  other  in 
like  confidential  relations  in  which  similar  principles  apply.  Among 
these  may  be  enumerated  the  cases  which  arise  from  the  relation  of 
landlord  and  tenant,  of  partner  and  partner,  principal  and  surety, 
and  various  others,  where  mutual  agencies,  rights,  and  duties  are 
created  between  the  parties  by  their  own  voluntary  acts,  or  by  operas 
tion  of  law."    Id.,  §  823. 

To  permit  a  tenant  who  has  obtained  possession  under  a  lease  to 
acquire  an  adverse  title  to  the  premises  during  the  existenoe  of  the 
lease,  and  to  set  it  up  against  his  landlord,  without  first  surrender- 
ing Uie  possession  thus  acquitted,  would  in  many  cases  permit  him 
to  divest  the  title  of  his  landlord.     Suppose  the  title .  of  the  land- 
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lord  18  possessory  merely,  can  the  tenant  be  permitted  to  divest 
this  possessory  title  while  bis  lease  remains  in  force  ?  We  think 
not  In  the  case  at  bar  the  defendants  purchased  the  premises  dar- 
ing the  ezistenoe  of  the  lease  without  yielding  possession  of  the 
premises,  and  without  notice  to  their  lessor.  This  being  the  case, 
it  will  be  presumed  that  it  was  for  the  purpose  of  protecting  the 
possession  of  the  plaintiff.  The  petition  therefore,  upon  tJuU  ques- 
tion, states  a  cause  of  action,  for  which  the  judgment  of  the  Dis- 
trict Oonrt  is  reversed  and  the  cause  remanded  for  fiiirther  proceed- 

ingiL 

Renersed  and  r0manded. 


MoMnjjLK  T.  Mallot. 

00  Heb.  M.) 
flmlrawl— ftfi00o%  i/«i<lrv— r000Mfy  pr0  iami§. 

te  aeontnust  to  threah  an  entire  eiop  of  wheat  at  a  ^ven  price  per  wen,  the 
emplojee.  fidling  folly  to  perform,  may  recover  at  the  contract  price  for 
what  he  has  done,  lees  the  damages  soBtalned  by  the  employer  by  the  breach 
of  eontiact.    (See  mfie^  p.  476.) 

ACTION  on  contract.    The  opinion  states  the  case.    The  plaint- 
iff had  judgment  below. 

R  F.  Ghrayy  for  plaintiff  in  error,  dted  7  Wait's  Actions  and 
Defenses,  358;  Harris  v.  RaiKban,  2  Abb.  826;  Qlaciua  v.  Blaek^ 
W  N.  Y.  145;  8.  a,  10  Am.  Rep.  449;  Smith  v.  Brady,  17  N.  Y. 
173;  AUm  v.  Ourles,  6  Ohio  St.  505;  Larkin  v.  Buck,  11  id.  561; 
WUh&row  V.  WUheraw,  16  Ohio,  238;  Olmsiead  v.  Beale,  19  Pick. 
528;  Miner  v.  Ooddardy  84  He.  102;  BadgUy  v.  Heald,  4  Oillm.  64; 
HanUU  v.  Bricksan,  28  id.  257;  Decamp  v.  Stevens,  4  Blackf.  34; 
Hayward  t.  Leofuxrd,  7  Pick.  180;  19  Am.  Deo.  268;  Bishcp  v. 
/Vm,  84  Wi&  480. 

Be&a$  S  OUkeson,  for  defendant  in  error. 

Haxwxij:^  0.  J.    Malloj  sued  McMillan  in  the  Oounty  Court  of 
Sttunden  eonatj,  and  recovered  the  sum  of   $4.70  and  costs. 
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McMillan  appealed  to  the  District  Coart,  where  jadgment  waa 
rendered  against  him  for  the  sum  of  130  and  costs.  He  brings  the 
canse  into  this  coart  by  petition  in  error.  The  petition  of  tha 
plaintiff  in  the  court  below  alleges:  First,  that  there  is  a  balaaoe 
due  him  from  the  defendant  of  the  sum  of  1462  for  threshing 
grain  in  1876;  second,  that  there  is  due  him  from  the  defendant 
the  sum  of  $40.08  for  threshing  wheat  in  1878. 

To  this  petition  the  defendant  filed  an  answer  in  which  he  denied 
the  facts  stated  in  the  first  count  of  the  petition;  second,  alleged 
that  the  threshing  done  in  the  year  1878  was  performed  under  a 
contract  between  the  plaintiff  and  defendant,  that  the  plaintiff 
should  thresh  all  the  defendant's  grain  for  that  year  at  forty  cents 
per  acre,  and  that  plaintiff  threshed  about  one-third  of  said  gnun 
and  refused  to  complete  his  contract,  whereby  the  defendant  was 
damaged  in  the  sum  of  tlOO;  third,  as  a  third  defense  the  defend- 
ant alleged  that  the  knuckles  and  joints  of  tumbling-rods  of  the 
threshing  machine  were  not  safely  boxed  and  secured,  as  required 
by  law. 

It  is  evident  from  the  record  that  the  jury  rejected  the  item  of 
14.62,  balance  claimed  to  be  due  for  threshing  in  1876.  It  appears 
from  the  testimony  that  in  the  month  of  September,  1878,  the 
plaintiff  entered  into  a  contract  with  the  defendant  to  thresh  his 
grain  raised  that  year  for  the  sum  of  forty  cents  per  acre,  and  that 
in  pursuance  of  said  contract  the  plaintiff  threshed  wheat  for  the 
defendant  for  three  days,  and  had  to  quit  work  because  the  defend- 
ant was  unable  to  obtain  a  sufficient  number  of  hands  to  keep  the 
machine  in  operation.  The  plaintiff  threshed  about  784  bushels  of 
wheat,  being  about  one-third  of  the  defendant's  grain,  and  which 
at  forty  cents  per  acre  would  amount  to  the  sum  of  tl7.  There  is 
some  testimony  tending  to  show  that  the  plaintiff  was  to  retnm 
and  complete  the  job,  although  upon  that  point  there  is  some  con- 
flict. The  plaintiff,  ignoring  his  contract,  seeks  to  recover  At 
value  per  bushel  for  threshing  the  wheat  in  question.  The  cooit 
instructed  the  jury  that,  ''if  you  find  from  the  evidence  that  the 
contract  for  the  threshing  in  1878  was  broken  by  the  plaintiff,  that 
fact  will  not  prevent  him  from  recovering  for  what  he  actually  did, 
and  you  will  allow  him  what  it  was  reasonably  worth  as  shown  bj 
the  evidence.  But  you  will  then  proceed  to  ascertain  how  much« 
if  any,  damages  the  defendant  (McMillan)  sustained  by  reason  of 
Malloy's  failure  to  comply  with  the  agreement.    Ascertain  to  whooi 
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the  greater  amount  is  due;  deduct  the  less  amount  from  the 
greater  and  return  your  verdict  for  the  balance."  To  which 
instruction  the  defendant  excepted,  and  now  assigns  the  giving  of 
the  same  for  error. 

The  plainti£F  in  error  insists  that  a  recovery  upon  a  quantum 
fMruU  cannot  be  had  upon  part  performance  of  an  entire  contract 
ef  this  sorty  where  there  is  no  waiver  nor  voluntary  acceptance  by 
the  defendant  Wo  are  aware  that  there  are  a  large  number  of 
cases,  most  of  them  tried  in  courts  having  no  equity  powers,  hold- 
ing that  no  recovery  can  be  had  in  such  case.  These  decisions  are 
placed  upon  the  ground  that  the  contract  is  entire^  and  that  no  re- 
covery can  be  had  on  the  contract  until  the  plaintiff  has  performed 
his  part  of  the  same.  And  where  a  contract  is  entire  and  indivisi- 
ble, and  payment  is  to  be  made  only  after  full  performance,  no  ac- 
tion can  be  maintained  on  part  performance.  But  when  the  con- 
tract is  susceptible  of  division,  and  its  entirety  has  been  destroyed 
by  part  performance,  from  which  the  other  party  has  derived  a 
benefit,  the  law  raises  an  implied  promise  to  pay  to  the  extent  of 
the  benefit  received ;  and  an  action  may  be  maintained  thereon  after 
the  time  has  expired  for  the  completion  of  the  contract 

In  the  leading  case  of  Ozendah  v.  Weiherell,  9  B.  &  C,  386,  an 
action  was  brought  to  recover  the  price  of  130  bushels  of  wheat 
sold  and  delivered  by  the  plaintiff  to  the  defendant  at  8  shillinga 
per  bnshcL  The  defendant  proved  that  he  made  an  absolute  con- 
tract for  250  bushels,  and  contended  that  as  the  plaintiff  had  not 
fully  performed,  he  could  not  recover.  It  was  held  that  the  plaint- 
iff, having  retained  the  130  bushels,  after  the  time  for  completing 
the  contract  had  expired,  was  bound  to  pay  for  the  same. 

In  Bowher  v.  Hoyty  18  Pick.  555,  the  plaintiff  sold  the  defendant 
1,000  bushels  of  com,  but  delivered  only  400  bushels.  The  court 
held  in  substance  that  the  acceptance  of  a  part  of  the  corn  was  a 
severance  of  the  entirety  of  the  contract,  and  the  defendant  was 
bound  to  pay  for  the  com  so  delivered;  but  that  he  might  reduce  the 
plaintiff's  claim  by  showing  any  damages  he  had  sustained  by  the 
plaintiff's  failure  to  fulfill  his  contract  2  Smith  Lead.  Gas.  (6th  ed.) 
33;'  2  Pars,  on  Cent  (5th  ed.)  523-4. 

In  Brition  v.  Turner^  6  N.  H.  481,  the  plaintiff  brought  an  ac- 
tion for  work  and  labor  performed  by  the  plaintiff  for  the  defend- 
ant from  March  9,  1831,  to  December  27  of  the  same  year.     The 
defendant  offered  to  prove  that  the  work  was  done  under  a  contract 
Vol.  XXXV— 60 
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for  one  year  for  the  sum  of  9100,  and  that  the  plaintiff  left  his  ser- 
vice without  his  consent  and  without  good  cause.  PiiRKER,  G. J.,  in 
delivering  the  opinion  of  the  court,  after  referring  to  certain  cases 
where  a  recovery  could  be  had,  said :  ^*  Those  cases  are  not  to  be 
distinguished  in  principle  from  the  present,  unless  it  be  in  the  ci^ 
cumstance  that  where  the  party  has  contracted  to  furnish  the 
materials,  and  do  certain  labor,  as  to  build  a  house  in  a  specified 
manner,  it  it  is  not  done  according  to  the  contract^  the  party  for 
whom  it  is  built  may  refuse  to  receive  it  —  elect  to  take  no  benefit 
from  what  has  been  performed  —  and  therefore,  if  he  does  receive, 
he  shall  be  bound  to  pay  the  value ;  whereas,  in  a  contract  for  labor 
merely,  from  day  to  day,  the  party  is  receiving  the  benefit  of  the 
contract  under  an  expectation  that  it  will  be  fulfilled,  and  cannot, 
upon  the  breach  of  it,  have  an  election  to  refuse  to  receive  what 
has  been  done,  and  thus  discharge  himself  from  payment 

But  we  think  this  difference  in  the  nature  of  the  contracts  does 
not  justify  the  application  of  a  different  rule  in  regard  to  thouL 
The  party  who  contracts  for  labor  merely,  for  a  certain  period,  does 
so  with  full  knowledge  that  he  must,  from  the  nature  of  the  case, 
be  accepting  part  performance  from  day  to  day,  if  the  other  party 
commences  the  performance,  and  with  knowledge  also  that  the 
other  party  may  eventually  fail  of  completing  the  entire  tenn.  U, 
under  such  circumstances,  he  actually  receives  a  benefit  from  the 
labor  performed  over  and  above  the  damages  occasioned  by  the 
failure  to  complete,  there  is  as  much  reason  why  he  should  pay  the 
reasonable  worth  of  what  has  thus  been  done  for  his  benefit  as  there 
is  when  he  enters  and  occupies  the  house  which  has  been  built  for 
him,  but  not  according  to  the  stipulations  of  the  contract,  and 
which  he  perhaps  enters,  not  because  he  is  satisfied  with  what  has 
been  done,  but  because  circumstances  compel  him  to  accept  it  as  it 
is.  It  is  said  that  in  those  cases,  where  the  plaintiff  has  been  pe^ 
mitted  to  recover,  there  was  an  acceptance  of  what  had  been  dona 
The  answer  is,  that  where  there  is  a  contract  to  labor  from  day  to 
day  for  a  certain  period,  the  party  for  whom  the  labor  is  done  in 
truth  stipulates  to  receive  it  from  day  to  day,  as  it  is  performed ; 
and  although  the  other  may  not  eventually  do  all  he  has  contracted 
to  do,  there  has  been  necessarily  an  acceptance  of  what  has  been 
done  i  n  pursuance  of  the  contract ''  See  ByerUe  v.  Mendel,  39  lowai 
382  ;  Pixter,  v.  Nichols,  8  id.  106.  Other  cases  might  be  cited  in 
support  of  these  views,  but  these  are  sufficient 
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In  some  of  the  early  English  cases  it  was  held  that  in  actions  for 
▼ork  and  labor^  negligence  or  badness  of  materials  constituted  uo 
defense  to  an  action  for  the  agreed  price,  but  the  party  for  whom 
the  work  was  done  must  pay  the  stipulated  price  and  resort  to  a 
cross  action  to  indemnify  himself  for  a  deficiency  in  the  considera- 
tion.   Browne  v.  Davis,  cited  in  7  East,  480 ;  Templar  v.  McLadlan^ 
2  N.  K.  1S6;  2  Smith  Lead.  Gas.  (6th  ed.)  34.    The  doctrine  of  re^ 
coapment  in  such  cases  seems  to  have  had  its  origin  at  a  later  date 
than  the  cases  cited.    Basten  y.  Butter,  7  East,  479.    These  facts 
must  be  kept  in  view  in  considering  the  early  decisions,  and  doubt- 
less had  considerable  weight  in  their  determination.    There  is  nd 
difference  in  principle  between  the  case  of  a  vendee  receiving  and 
retaining  a  quantity  of  goods  sold  under  an  entire  contract,  after 
the  vendor  has  refused  to  deliver  the  residue,  and  that  of  a  party 
who  has  employed  another  to  perform  certain  labor,  but  who,  after 
performing  a  portion  of  the  labor  under  the  contract,  neglects  or 
refuses  to  perform  the  remainder.     In  neither  case  can  an  action 
be  maintained  on  the  original  contract,  but  in  both  the  party  has 
received  and  appropriated  what  is  done.     And  to  the  extent  that 
he  is  benefited  over  and  above  the  damage  which  has  resulted  from^ 
a  breach  of  the  contract  by  the  other  party,  the  law  implies  a  pro- 
mise to  pay  for  such  excess.     Any  other  rule  is  fraught  with  gross 
injustice,  and  assumes  that  the  party  failing  to  perform  is  in  air 
cases  at  fault,  and  offers  an  inducement  to  the  opposing  party  in- 
directly to  prevent  a  performance.     But  where  a  contract  is  shown ' 
to  have  existed,  the  measure  of  recovery  for  the  services  rendered 
is  the  price  fixed  in  the  contract,  less  the  damages  sustained  by  the 
employer  by  reason  of  the  non-performance.  Doolitth  v.  McCullough, 
12  Ohio  St  360 ;  Carwin  v.  Walhcey  17  Iowa,  374. 

The  court  therefore  erred  in  instructing  the  jury  to  allow  what, 
the  work  was  reasonably  worth.  It  is  unnecessary  to  notice  the 
other  instructions.  The  defendant  failed  to*  prove  damages,  even 
if  the  jury  had  found  that  the  plaintiff  had  failed  to  perform  his 
contract  in  such  manner  as  would  entitle  him  to  recover.  There  is 
a  general  allegation  in  the  testimony  of  the  defendant  that  he  sus- 
tained 925  damages;  but  he  fails  to  state  a  single  fact  that  would 
entitle  him  to  recover.  The  jury  therefore  were  justified  in  reject- 
ing his  claim. 

As,  to  the  third  cause  of  defense,  there  is  no  statement  in  the  bill 
of  exoeptioDS  as  to  what  was  proposed  to  be  proved  by  the  defend' 
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ant  It  ifi  not  sufficient  to  be  available  on  error,  that  the  ooait 
snstains  an  objectioi)  to  a  question ;  the  party  must  offer  to  profe 
certain  facts,  and  if  they  are  excluded,  embody  the  testimony  thu 
offered  in  the  bill  of  exceptions.  There  is  no  error  therefore  avafl- 
able  to  the  defendant  in  the  third  defense,  as  eet  forth  in  the  answer. 
As  it  is  clear  from  the  record  that  the  weight  of  testimoDy  siu- 
tains  the  verdict  of  the  jury,  but  as  damages  were  assessed  under 
the  instructions  of  the  court  for  the  reasonable  worth  of  the  thresh- 
iug,  instead  of  the  contract  price,  the  plamtiff  in  the  court  bekv 
has  leave  to  remit  from  the  judgment  the  sum  of  $13  within  thir^ 
days  from  this  date;  and  upon  condition  that  said  remittance  ii 
filed  as  above  provided,  the  judgment  of  the  District  Court  is  affirm- 
ed. In  case  of  the  failure  of  the  plaindfl  to  remit  from  the  judg- 
ment the  sum  specified  above  within  the  time  designated,  die 
judgment  is  reversed,  and  the  cause  remanded  for  further  proceed- 
ings, the  costs  in  this  court  to  be  taxed  to  the  defendant  in  error. 

Judgment  accordingly. 


Note  by  tbb  Rbwrter—  In  Bauredl  ▼.  MtOomher^  Nebnuka  Supreme  Oomt  inmnm-i 
ISBO,  M.  agreed  to  work  for  P.  for  one  year,  fhnn  October  1, 1878»  for  tfaeaum  of  $195;  worind 
^▼e  month8,and  sued  for  his  wages,  March  t^  1S77.  Held,  that  he  could  reoover  the  actari 
▼alue  of  his  labor,  not  exceeding  the  rate  agreed  upon,  less  any  damages  sustained  liy  P. 
\ty  reason  of  the  failure  of  M.  to  work  the  entire  year.  The  court  said:  ** There  is sa  in. 
portant  question  presented  in  this  case;  one  upon  which  it  cannot  be  claimed  Uiat  the 
authorities,  either  as  expressed  in  the  opinions  of  courts  or  the  treatises  of  text-wrilen, 
are  agreed.  Until  within  the  last  fifty  years  it  was  quite  generally  held  to  be  the  law,  both  ia 
England  and  America,  that  where  a  person,  haying  agreed  to  work  for  another  for  a 
definite  period  of  time,  yoluntarily  leaves  such  service  without  any  fault  on  the  part  of  ti» 
employer,  and  without  his  consent,  before  the  expiration  of  the  term,  he  cannot  leuufer 
in  any  form  of  action  for  the  services  actually  rendered.  The  reasoning  upon  which  the 
decisions  holding  this  view  were  generally  sustained  is  well  expressed  by  Mobvm,  J.,iB 
delivering  the  opinion  of  the  court  in  OlmAead  v.  BtaU^  19  Pick.  566,  in  the  foUowbig  lan- 
guage: '  The  plaintiff  cannot  reoover  on  his  express  contract,  because  he  has  not  egecmed 
It  on  his  part,  and  the  performance  is  a  condition  precedent  to  the  pi^ynient.  Hie  caanot 
recover  on  a  quanium  natruit  for  the  labor  he  has  performed ,  because  an  express oontnet 
always  excludes  an  implied  one  in  relation  to  the  same  matter.* 

''  But  in  the  case  of  BriUon  v.  Twmtr^  6  N.  H.481,  deckled  in  1884,  a  matted 
was  taken  from  the  former  line  of  decisions.  In  that  case,  one  quite  parallel  to  the ' 
bar,it  was  hOd  that '  where  a  contract  is  made  of  such  a  character  a  party  actually  reoelTcs 
labor  or  materials,  and  thereby  derives  a  benefit  and  advantage  over  and  above  the  daai- 
age  which  has  resulted  from  the  breach  of  the  contract  by  the  other  party,  the  labor  act- 
ually done,  and  the  value  received,  furnish  a  new  consideration,  and  tlie  law  thereon  raiset 
a  promise  to  pay  to  the  extent  of  the  reasonable  worth  of  such  excess.*  And  again:  *la 
fact,  we  think  the  technical  reasoning  that  the  performance  of  the  whole  labor  ia  a  condi- 
tion precedent,  and  the  right  to  recover  any  thing  dependent  upon  It ~  that  the  coatnct 
being  entire,  there  can  be  no  apportionment,  and  there  being  an  express  contract,  nootker 
can  be  implied,  even  upon  the  subsequent  performance  of  service  —  is  not  ptupeilj/  apfl- 
cable  to  this  species  of  contract,  where  a  beneficial  service  has  been  actually  perConned; 
for  we  have  abundant  recuion  to  believe  that  the  general  understanding  of  the  oommiaitf 
iff  that  the  hired  laborer  shall  be  entitled  to  compensation  for  the  service  acciiaVy  pea 
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tDrmed,  tkon^  he  do  not  contiiiiie  Oie  entire  tenn  oontracted  for  $  end  aucb  ooDtrHMi 
wua^  be  preenmed  to  be  made  with  reference  to  that  understanding,  unless  an  expreoa 
ttlpu]atiott  shows  the  oontraiy.  Where  a  beneficial  service  has  been  performed  and  re> 
csived  therefor,  under  oontractB  of  this  Idnd,  the  nmtual  agreements  cannot  be  oonaidend 
ssgoing  tothe  whole  of  the  consideration,  so  as  to  make  themmutual  conditions,  the  oaa 
praoedeot  to  the  other,  without  a  spedflc  proviso  to  that  eflPect.  * 

"This  caae  haa  been  quite  generally  though  not  uniformly  foUowed,  and  the  principles 
— wwnoed  by  it  seem  to  be  quite  generally  approved  by  the  profession  and  the  people ;  and 
vhUe  according  much  weight  to  some  of  the  arguments  on  the  other  side,  I  think  it  would 
be  vnsafe  to  adopt  them.  The  well-considered  case  of  Dunoon  v.  BOiber,  21  Eaas.  W,*  oon- 
taiaa the  latest  adjudication  of  thequestion  involved  in  this  case  to  which  myattenttea 
bas  been  called.  After  an  exhaustive  review  of  the  authorities,  the  court  reachea  the  same 
as  those  aanomced  in  BrietoH  V.  IVimer.  And  so  I  think  tbelaw  aaay  be  coa- 
1  to  be  ptetiy  generally  settled  throui^uNit  the  weatemStetea.**  Tto  ttie  sane  eOsfll 
liaa«ifltT.J!7si0fofi,7Or.UO;a.a,aBAm.  Bep.  9W. 
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(10  Neb.  tog.) 

d&patitafjf. 

Aiobool^UstriettraMiiivrdeporitadicliool  monejr  In  a  bank  to  hit  own  inil. 
▼idval  cradit»  directing  the  bank  to  pi^  cmt  of  it  certain  school  diitiiol 
honda  about  matariag,  payable  at  that  bank.  The  bank  ftdled  and  the 
moD^  was  loBt  J/M,  that  the  treasurer  was  liable  for  it  in  an  action  on 
his  bond.t 

ACTION  on  bond  of  school  district  tn^Murer.     The  opinioa 
states  tlie  case.     The  plaintiff  had  judgment  below. 

C  «71  PMjM,  for  plaintiff  in  error. 

Bosas,  Xussett  A  Chamber^^  for  defendant  in  error. 

Lake,  J.  [Omitting  a  minor  point]  Not  only  was  this  branch 
of  the  defendant's  answer  wholly  inadequate  as  a  defense,  but  in 
the  matter  of  proof  respecting  the  particular  item  of  WanTs 
aooonnt  in  controyersy  they  were  equally  unfortunate.  The  mode 
in  which  all  school  moneys  must  be  disbursed  is  found  in  section 
41  of  the  general  school  law,  whicu  provides  that;  '*  It  shall  be  the 

^8ea  note,  Sl  Am.  Rspb  lOt-RiP. 
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duty  of  the  treasarer  of  each  (school)  district  to  apply  for  and 
receive  from  the  county  treasurer  all  school  moneys  appordoned  to 
the  district,  or. collected  for  the  same  by  the  county  treasurer,  sod 
to  pay  over,  on  the  order  of  the  director,  countersigned  by  the 
moderator  of  such  district,  all  moneys  received  by  him."  Gen. 
Stat  968.  And  by  section  52  of  the  same  act  it  is  made  the  dutjr 
of  the  director  to  '^draw  and  sign  all  orders  upon  the  treasury  for 
idl  moneys  to  be  disbursed  by  the  district,  and  all  warrants  upon 
tjbie  county  treasurer  for  moneys  raised  for  district  purposes,  or 
Api)ortioned  to  the  dislarict  by  the  county  superintendent,  and  pie^ 
sent  the  same  to  the  moderator  fo  be  signed  by  him.^  Gen! 
Stat.  970. 

From  these  providons  of  the  statute,  as  well  as  others  that  might 
be  quoted  of  similar  import,  we  see  that  the  funds  belonging  to 
school  districts  are  carefully,  guarded  agaimiti. illegal  disbursement, 
either  through  fraud  or  mistake.  The  order  for  its  payment  in 
OTcry  case  must  be  drawn  and  signed  by  the  director,  then  it  mnit 
pass  the  scrutiny  of  and  be  signed  by  the  moderator,  and  finally  the 
treasurer  himself  must  be  satisfied  that  it  was  drawn  for  a  1^ 
object,  and  upon  the  proper  fund,  before  he  is  justified  in  parting 
With  the  money.  And  further,  the  treasurer  should  take  a  receipt 
from  the  person  to  whom  such  payment  is  made,  so  that  he  may 
have  the  same  as  a  Toucher  to  (exhibit  at  the  annniEil  meeting  in  his 
settlement  with  the  district,  as  provided  in  section  42  of  the  school 
law.  Now  it  is  not  pretended  in  this  case  that  Ward  paid  out  the 
t262.90  sued  for  on  such  order,  nor  eren  that  he  paid  it  on  any 
order.  It  is  undisputed  that  Ward  had  deposited  the  money  to  his 
own  individual  credit  in  Frank  E.  Frye's  bank,  in  Schuyler,  and 
while  in  this  condition  the  bank  failed,  resulting  in  its  loss* 

It  is  doubtless  true  that  Ward  informed  Frye  of  the  purpose  for 
which  he  intended  this  deposit  to  be  made.  And  it  is  probdbk 
that  he  directed  Frye  to  pay  it  over  to  the  holder  of  certain  of  said 
school  district  bonds  then  about  to  fall  due,  and  which  were  mads 
{Miyable  at  said  bank.  But  m  all  this  Frye  was  the  agent  of  Ward, 
and  not  of  the  school  district  It  was  Ward's  duty,  under  the  lav, 
id  keep  the  money  securely  until  properly  directed,  as  before  shown, 
to  pay  it  over  to  the  holder  of  the  district  bonds.  The.  money  wn 
irithin  his  oontrol,  placed  there  by  force  of  the  statate,  and  If  hi 
saw  fit  to  intrast  it  to  the  caie  of  another  he  did  so  at  hk  peril 
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Uoder  the  testimouy  the  court  was  clearly  righi  in  instracting  the 
jary  to  find  a  verdict  in  favor  of  the  school  district,  for  none  other 
coold  be  upheld. 

Judgment  affirmed. 


Skikksr  y.  Rbtkiok. 

(]ON«b.«n.) 
Bemeatead -^mortgage  ^^auumiption  of'^utappti, 

may  be  mortgaged,  and  one  who  parehaaee  the  premlsea  antjeca- 
to  and  agreeing  to  pay  each  mortgage^  cannot  avoid  it. 

ACTION  of  foreclosure.     The  opinion  states  the  case.    The  de»' 
fendant  had  judgment  below. 

/•  B.  Barnes,  for  appellant. 
Vanaita  £  Son,  for  appellees. 

Maxwxll,  O.J.  This  is  an  action  to  foreclose  a  mortgage  on 
real  estate.  The  petition  alleges  that  oh  the  twentieth  day  of  May, 
1875,  (George  Beynick  and  Mary,  his  wife,  being  possessed  of  a 
homestead  oi^i  the  public  lands  under  the  laws  of  the  United  States, 
upon  which  final  proof  had  not  been  made,  mortgaged  the  same  to 
the  plaintiff  to  secure  thesum  of  )40  ;  that  after  completing  theen^. 
try  of  said  lands,  and  on  or  about  the  thirty-first  day  of  March,  1876^ 
Beynick  and  wife  sold  and  conveyed  the  same,  subject  to  said 
mortgage,  to  one  Edward  Newton,  who,  on  or  about  the  first  day  of 
April  of  that  year,  sold  and  conveyed  said  lands,  subject  to  said 
mortgage,  to  one  James  G.  Bailey,  one  of  the  defendants  ini  this 
action,  who  promised  to  pay  the  same.  It  is  also  alleged  that  through 
mistake  the  mortgage  was  not  recorded;  that  the  same  has  not  been 
paid,  and  that  no  action  at  law  has  been  brought  to  recover  the 
amount  due  thereon.  The  defendant  Bailey  demurred  to  the  peti- 
^on  on  the  ground,  that  the  facts  stated  therein  were  not  sufficient 
to  constitute  a  cause  of  notion.  The  demurrer  was  sustained  and 
the  action  dismissed.    The  plaintiff  appeals  to  this  court 

Is  the.  defendant  Bailey  in  a  condition  to  question  the  validity  of 
the  mortgagee  in  question  P   We  think  not.     In  Kruger  v.  Harvey* 
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i0r  Co^  9  Neb.  526,  where  one  Erager  purchased  certain  lands  sub* 
jecfto  a  certain  judgment  lien,  the  amount  thereof  being  deducted 
from  the  purchase-money,  it  was  held  that  he  could  not  qnestion 
the  yalidity  of  the  judgment,  although  it  was  not  in  fact  a  lien 
upon  the  land.  So  in  the  case  at  bar  it  is  alleged  that  the  defend- 
ant Bailey  purchased  the  land  in  question  subject  to  the  mortgage, 
and  that  he  agreed  to  pay  the  same.  This  being  the  case,  it  can 
make  no  difference  to  him  whether  as  between  the  plaintiff  and 
Beynick  and  wife  the  mortgage  is  iti valid  or  not  They  do  not 
complain,  and  the  defendant  cannot. 

In  the  case  of  Jones  v.  Toahamy  5  Neb.  265,  it  was  held  that  the 
oaly  effect  of  the  prohibition  in  the  homestead  kw  wae  to  proleei 
the  owner  thereof  agaiiMt  compulsory  payment  of  a  debt  oontracted 
before  the  patent  was  issued  ;  but  did  not  prevent  him  from  vol« 
untanly  pledging  the  same  to  secure  even  a  pre-existing  debt 

The  judgment  of  the  District  Court  is  reversed,  and  the  cauls 
remanded  for  a  new  trial 


PoBBBs  y.  Omaha  Natiokal  Bavk. 

(9  Keh.  «•.) 
NegoHabU  imtrwMnU — notioe  of  prcUtt  Jig  maSf 

An  indoner  liviiig  oatside  the  place  of  diihcAor*  bttt  nearer  lo  tho 
In  each  place  than  any  other,  and  obtaining  liis  nail  nuitter  thore^  yet  hiv> 
ing  no  regalar  or  nsnal  place  of  boeiness  therein,  cannot  be  held  bj  aolke 
of  diehonor  deposited  in  each  poBt4>ffice.    {See  fu4e,  j»»  487.) 

ACTION  on  draft,  against  accommodation  indofBer.    The  opin- 
ion states  the  facts.    The  plaintiff  had  ju^pnent  behiw. 

George  W.  Doane,  for  plaintiff  in  error. 

E.  Wdkehy,  for  defendant  in  error. 

OoBB,  J.  Several  questions  are  presented  by  the  record  in  diii 
case;  but  as  one  of  them  appears  to  me  to  quite  overshadow  A» 
others  in  point  of  importance,  and  the  conclusion  reached  in  its  ex- 
amination being  decisive  of  the  case,  I  deem  it  unimportant  to  con- 
sider the  others. 
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The  district  court  found  '*  that  the  said  Samuel  Hawver  and  R. 
M.  Forbes  were  respectively  duly  notified  of  such  presentment, 
irOQ-paymeut,  and  ref usal,  and  that  the  plaintiffs  would  look  to  them 
respcctirely  for  payment  of  the  same^  with  damages  and  costs. 

''That  lit  the  time  of  such  presentment  and  notification  the  said 
K.  M.  Forbes  resided  about  one  mile,  or  one  and  a  quarter  miles, 
outside  of  the  corporate  limits  of  the  city  of  Omaha,  in  the  State 
of  Nebraska,  where  the  said  bank  was  situated  and  did  business, 
and  said  draft  was  payable,  and  where  the  notary  hereinafter  men- 
tioned resided,  and  that  said  R.  M.  Forbes  had  no  regular  or  usual 
place  of  business  in  said  city;  that  the  post-office  at  which  he  then 
obtained  his  mail  was  the  post-office  in  the  city  of  Omaha,  and 
which  was  the  nearest  post-office  to  his  residence,  and  about  three 
miles  therefrom. 

''That  on  the  evening  of  October  23,  1871,  when  the  note  was 
pr^ented  for  payment,  one  William  Wallace,  a  notary  public  and 
agent  of  the  plaintiff's  bank,  deposited  in  the  post-office  at  Omaha 
uotice  in  due  form  of  the  presentment  and  dishonor  of  said  draf t, 
and  that  plaintiff  would  look  to  him  for  payment  thereof,  directed 
to  the  said  B.  M.  Forbes  at  the  post-office  in  Omaha,  with  the 
postage  thereon  paid." 

Thus,  while  the  court  finds  that  the  said  Samuel  Hawver  and  R. 
M.  Forbes  were  respectively  duly  notified  of  such  presentment, 
non-payment^  refusal,  etc.,  it  does  not  fail  to  put  us  in  possession 
of  the  facts  upon  which  it  bases  such  finding,  so  far  as  the  plaintiff 
in  error  is  concerned ;  and  the  question,  whether  such  facts  do  sus- 
tain the  finding  that  the  plaintiff  in  error  was  duly  notified,  is  in 
my  opinion  the  controlling  one  in  this  case. 

While  the  evidence  of  the  fact  of  the  depositing  of  the  notice  in 
the  post-office  is  not  by  any  means  clear,  yet  as  the  same  was 
deemed  sufficient  by  the  trial  court,  I  will  confine  my  examination 
to  the  qaestion  whether  such  tact,  taken  in  connection  with  the 
collateral  &cts  and  circumstances  surrounding  this  case,  constitutes 
legal  notice.     This  question  has  often  been  before  the  courts  of 
several  of  the  States  of  the  Union,  and  once  before  the  Supreme 
Court  of  the  United  States.     It  has  not  been  previously  brought. 
before  this  court,  and  as  the  views  and  decisions  upon  it  of  the  sev- 
eral State  and  Federal  courts  are  altogether  conflicting  and  irre- 
concilable, this  court  should  be  free  to  decide  it  m  this  case,  as  may 
seem  most  likely  to  meet  the  ends  of  justice,  and  at  the  same  iim& 
Vol.  XIXV— 61 


482  NEBRASKA. 


Forbes  v.  National  Bank  of  Omaha. 


establish   a  precedent  the  least  liable   to  lead   to  nnfaimess  or 
abuse. 

The  question  may  be  fairly  stated  thus:  whether,  where  the 
drawer  or  indorser  of  a  draft,  note,  or  bill  of  exchange  resides  oat- 
sido  of  the  corporate  limits  of  a  city  or  village,  which  is  the  place 
of  dishonor  of  such  draft,  note,  or  bill  of  exchange,  but  nearer  to 
the  post-office  in  such  city  or  village  than  to  any  other  post-office, 
notice  of  the  dishonor  of  such  draft,  note,  or  bill  of  exchange  can 
be  legally  given  to  such  drawer  or  indorser  by  depositing  the  same 
in  such  post-office,  directed  to  such  drawer  or  indorser. 

In  the  case  of  Ireland  v.  Kip,  wliich  was  twice  before  the  Su- 
preme Court  of  the  State  of  New  York  (10  Johns.  489,  in  1813, 
and  11  id.  231,  in  1814),  it  was  held,  that  where  the  indorser  to  be 
charged  resided  at  Kip's  Bay,  wiihiu  the  corporate  limits  of  Nev 
York  city,  but  outside  of  the  compact  portion  of  the  city,  and  where 
the  letter-carriers  did  not  deliver  letters,  but  had  a  place  of  bofiiiett 
on  Frankfort  street,  within  the  compact  part  of  the  city,  where  he  had 
directed  the  letter-carriers  to  leave  all  of  his  letters,  and  the  notice 
of  dishonor  was  put  into  the.  post-office  in  New  York  city,  directed  to 
the  indorser  at  his  place  of  business  on  Frankfort  street,  the  same 
was  not  sufficient  notice  of  the  dishonor  of  the  bill  to  charge  the 
indorser.     In  the  opinion   the  court  uses  this  language:  ''The 
invariable  rule  with  us  is  that  when  the  parties  reside  in  the  same 
city  or  place,  notice  of  the  dishonor  of  bills  or  notes  must  be  per- 
sonal, or  something  tantamount,  such  as  leaving  it  at  the  dwelling- 
house  or  place  of  business  of  the  party,  if  absent     If  the  party  to 
be  served  by  a  notice  resides  in  a  different  place  or  city,  then  the 
notice  may  be  sent  through  the  post-office  to  the  post-offioe  nearest 
the  party  entitled  to  the  notice."    The  authority  of  this  case  has 
never  been  shaken;  but  unfortunately,  when  the  courts  came  to  ap- 
ply it  to  cases  like  the  one  at  bar,  they  separated  widely;  the  Su- 
preme Courts  of  New  York,  Connecticut,  Massachusetts,  Maine, 
Louisiana,  and  Tennessee,  holding  in  effect  that  the  words  city  or 
place,  as  used  by  the  court  in  Ireland  v.  Kipy  should  be  understood 
as  meaning  the  place  in  fact  rather  than  in  law,  and  that  the  in- 
dorser or  maker  entitled  to  notice  of  dishonor  must  be  served  per- 
sonally, or  by  leaving  the  notice  at  his  residence  or  place  of  busi- 
ness, unless  he  resides  nearer  to  some  other  post-office,  in  which 
case  notice  may  be  sent  to  him  by  maiL 

Say  the  court,  per  Bboksok,  J.,  in  Babcock  v.  Bumhanif  4  Hill, 
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129:  ^*  *  *  The  post-office  is  not  a  place  of  deposit  for 
fiotaces  to  indorsers,  except  where  the  notice  is  to  be  transmitted 
by  mail  to  another  office." 

In  Bansom  v.  Mack,  2  Hill,  587,  the  same  judge,  in  delivering 
the  opinion  of  the  court,  uses  the  following  language:  **  The  cor- 
poration limits  of  our  cities  and  towns  have,  I  think,  less  to  do  with 
this  question  than  the  mail  arrangements  of  the  general  government, 
and  the  business  relations  of  our  citizens.  Whether  mail  service 
is  good  or  not  does  not  depend  upon  the  inquiry  whether  the  person 
to  be  charged  resides  within  the  same  legal  district,  but  upon  the 
question  whether  the  notice  may  be  transmitted  by  mail  from  the 
place  of  presentment  or  demand  to  another  post-office  where  the 
drawer  or  indorser  usually  receives  his  letters  and  papers/' 

In  the  case  of  Shelbums  FaUs  National  Bank  v.  Townsley,  102 
Kass.  177;  8.  c,  3  Am.  Bep.  445,  decided  in  1869,  Akbs,  J.,  deliver- 
ing the  opinion  of  the  court,  says:  **  The  letter  was  left  at  the  post- 
office,  not  for  the  purpose  of  being  transmitted  by  mail  to  another 
town  or  post-office,  and  not  to  go  into  the  hands  of  any  official 
carrier  charged  with  the  distribution  of  letters  at  the  dwelling- 
booses  and  places  of  business  of  the  inhabitants  of  the  vicinity ; 
on  the  contrary,  it  did  not  go  into  the  mail  at  all,  but  was  simply 
deposited  at  the  Shelbume  Falls  post-office,  to  remain  there  until 
caQed  for  by  the  defendant 

'*  We  do  not  find  that  any  case  has  gone  so  far  as  to  decide  that 
notice  through  the  post-office  may  be  given  in  the  same  manner, 
and  with  the  same  allowance  of  time,  where  both,  parties  reside  in 
one  town,  or  resort  to  the  same  post-office,  as  where  they  reside  in 
dilEerent  towns  communicating  with  each  other  by  regular  mails. 
There  may  be  but  little  practical  dififbrence  in  this  respect  between 
fetters  left  for  deposit  and  those  left  for  transmission.  But  we  do 
not  feel  at  liberty  for  such  considerations  to  disregard  distinctions, 
even  thongb  they  appear  somewhat  arbitrary,  or  attempt  to  improve 
rules  that  have  become  settled  by  judicial  decisions  and  the  nsage 
of  bnsineeB.  *  *  *  In  the  instructions  which  were  given  to 
the  jtirj  this  distinction  appears  to  have  been  overlooked,  and  they 
may  have  given  their  verdict  under  the  impression  that  a  drop- 
letter  left  at  the  post-office  after  the  close  of  the  business  day  on 
the  11th,  and  not  likely  to  be  received  until  the  13th,  would  be 
Teasonable  notice^  even  though  the  plaintiff  bank  had  received  the 
same  aa  early  as  the  10th;  in  other  words,  that  the  rule  as  to  post- 
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ofSce  notifioationsy  where  both  parties  reside  in  the  same  town  or 
village  and  resort  to  the  same  post-office,  aod  where  no  system  of 
distribution  by  means  of  letter-carriers  has  been  established,  would 
be  the  same  as  if  they  lived  in  separate  towns  having  legnlar  com- 
munication by  mail.  Upon  this  point  therefore  the  defendant's 
exceptions  must  be  sustained." 

In  the  case  of  the  Louisiana  State  Bank  v.  Rowett,  6  Mart  (N. 
S.)  267,  the  Supreme  Court  of  Louisiana^  by  Porter,  J.,  who 
delivered  the  opinion,  say  ^<  *  *  *  The  case  has  been  irdl 
argued,  but  the  reasoning  of  the  counsel,  in  our  opinion,  rested 
entirely  on  an  incorrect  view  of  the  obligation  contracte«^  by  an 
indorser  of  instruments  of  this  kind.  The  obligation  which  sndi 
an  act  creates  is  strictly  a  conditional  one,  and  that  condition  is 
that  he  will  pay  the  money  in  case  the  maker  does  not,  provided 
due  notice  is  given  to  him  of  the  default  of  the  former.  By  the  far 
m&rcatoria  this  fact  must  be  proved  by  establishing  that  knowledge 
of  the  failure  of  the  principal  to  pay  was  communicated  personally 
to  the  indorser,  or  tiiat  information  to  that  effect  was  left  at  hiB 
house.  A  relaxation  of  this  rule  has  been  introduced  for  the  con- 
venience of  trade,  when  the  indorsers  live  at  such  a  distance  thai 
their  residence  is  nigher  another  post-office  than  where  the  holder 
lives;  in  such  cases  it  is  sufficient  to  send  by  mail  a  notice  directed 
to  the  indorser.'' 

All  of  these  cases,  and  many  others  cited  in  the  brief  of  counsel, 
seem  to  hold  that  where  the  person  whose  duty  it  is  to  give  the 
notice  and  the  one  to  be  charged  by  the  notice  both  reside  within 
the  same  post-office  delivery — a  term  well  understood  in  this 
country — that  then  the  notice  must  be  served  personally,  or  left 
at  the  residence  or  place  of  business  of  the  person  to  be  charged, 
and  that  the  post-office  can  only  be  resorted  to  in  cases  where  the 
person  to  be  notified  resides  nigher  to  or  is  in  the  habit  of  rsoeiv- 
ing  his  mail  matter  at  another  post-office,  to  which  the  notice  may 
oe  sent  by  mail.     And  this  I  believe  to  be  the  correct  rule. 

It  is  true  there  are  many  decisions  the  other  way,  and  as  a  qnes- 
tion  of  authority  it  would  be  one  quite  difficult  to  decide.  The 
Supreme  Court  of  the  United  States,  and  those  of  Pennsylvania, 
Indiana,  Missouri,  and,  as  is  claimed.  South  Carolina,  haye  held  to 
the  contrary — that  when  the  person  to  be  notified  resides  ontoda 
of  the  legal  limits  of  the  town,  city  or  village  where  the  party  giv- 
ing the  notice  resides,  but  nigher  thereto  than  to  any  other  post- 
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oflBoe,  or  is  in  the  habit  of  resorting  to  the  post-oflSce  in  such  town, 
city  or  village  for  mail  matter,  then  the  notice  may  be  legally 
aerred  on  him  by  depositing  the  same  in  sach  post-office,  directed 
to  the  party  to  be  notified  at  the  post-office  where  the  same  is 
deposited. 

In  ennmerating  the  States  where  this  question  has  been  decided 
either  way  I  do  not  include  Kentucky,  because  that  State  is  about 
equally  divided  on  the  question.  The  former  view  having  been 
ttiken  by  the  old  Supreme  Court  presided  over  by  Johk  Boyle,  0. 
J^  in  1832,  and  the  latter  by  the  Supreme  Court  of  that  State  in 
1858  in  an  exhaustive  opinion  by  Judge  Stilbs.  Nor  do  I  include 
Mississippi,  where  the  question  has  been  several  times  before  the 
Supreme  Court,  and  where,  unfortunately,  the  holdinp  have  not 
been  uniform.  But  their  latest  two,  and  I  think  best  reasoned 
eases,  follow  New  York,  Massachusetts,  etc. 

But  aB  the  cases,  as  well  those  which  hold  the  latter  as  the 
former  view,  agree  In  this,  that  where  the  person  to  be  notified 
reades  in  the  same  city  or  viUage  with  the  person  whose  duty  it  is 
to  give  the  notice,  then  notice  cannot  be  given  through  the  post- 
office. 

Having  carefully  examined  all  of  the  cases  cited  by  counsel,  I 
have  failed  to  find  any  sufficient  reason,  or  indeed  any  reason,  for  a 
distinction  in  this  respect  between  persons  residing  within  the  city 
or  villaige  limits  and  those  who,  though  Uving  outside  of  such  lim- 
ite,  are  within  the  post-office  delivery. 

Had  this  court  the  power  to  change  the  law  it  might  be  worth 
considering  whether  it  would  not  be  well  to  provide  that  all  notices 
might  be  served  through  the  post-office.  But  were  any  change  in 
that  direction  contemplated  certainly  no  one  would  think  of 
excluding  from  its  operation  only  those  who  from  the  contiguity 
of  their  residence  to  the  post-office  as  well  as  from  the  nature  of 
their  business  pursuits,  are  the  most  unlikely  to  be  incommoded 
by  such  change.  Those  Inhabitants  of  a  city  or  village  who  are  at 
aU  likely  to  draw  or  indorse  commercial  paper  generally  keep  them- 
selves in  daily  intercourse  with  the  post-office,  and  when  not  absent 
from  home  would  nearly  always  receive  a  notice  posted  to  them  at 
their  own  post-office  the  same  or  the  next  day.  But  this  cannot  be 
■aid  of  those  who  live  in  the  country.  They  as  a  rule  seldom  go 
to  the  poet-office  of  tener  than  once  a  week  to  receive  their  weekly 
newspaper,  or  less  often,  as  called  for  by  the  needs  of  family  cor« 
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respondence.  Persons  thus  situated  woald  not  generally  reoeire  a 
notice  of  protest  throagh  the  post-office  in  time  to  answer  the  par- 
poses  for  which  notices  are  required,  to  wit:  to  giye  the  indoner  or 
drawer  a  fair  start  with  others  in  pursuit  of  the  property  of  a  de- 
faulting principal.  Again,  the  inhabitants  of  cities  and  Yi]lflge8 
who  draw  or  indorse  commercial  paper  are  as  a  rule  business  men, 
who  do  it  as  a  part  of  their  regular  business,  and  carefully  noteaad 
watch  the  dates  of  the  maturity  of  such  paper,  and  whether  or  not 
it  is  duly  honored.  While  many  farmers  and  other  inhabitants  of 
the  country  are  in  the  habit  of  becoming  accommodation  indorBen 
for  business  men,  they  keep  no  dates,  but  rely  confidently  on  their 
principal  to  protect  their  paper.  To  such,  a  prompt  and  oerUia 
notice  of  dishonor  often  may  save  them  from  ruin. 

It  is  true  that  the  rule  is  well  settled  that  where  the  person  en* 
titled  to  notice  resides  so  far  away  from  the  place  of  dishonor  that 
his  place  of  residence  is  nearer  to  another  post-office,  or  where  be 
habitually  resorts  to  another  post-office  for  mail  matter,  then  notice 
may  be  sent  to  him  by  maiL  This  arises  from  the  nature  and  neces- 
sities of  the  case ;  and  besides,  it  is  a  fair  presumption,  wherea  per- 
son draws  or  indorses  commercial  paper  payable  at  a  distant  bank 
or  place,  that  he  thereby  impliedly  agrees  to  receive  notice  of  iti 
dishonor  through  the  post-office,  the  usual  channel  of  oommonicaf 
tion  between  distant  points.  But  not  so  an  indorser  of  paper  pay- 
able at  a  bank  situated  within  his  own  post-office  delivery. 

In  most  of  the  cases  where  the  courts  have  come  to  a  conclosion 
different  from  that  which  I  have  been  able  to  reach  in  the  examin- 
ation of  this  question,  they  give  as  a  controlling  reason  for  soch 
conclusion  that  to  require  personal  notice  or  its  equivalent  to  in- 
dorsers  residing  outside  of  the  limits  of  cities  and  villages  would  be 
to  lay  an  additional  burden  upon  the  holder.  I  am  unable  to  ac- 
cord  much  weight  to  this  reason.  Notaries'  fees  for  protest  and 
notice,  including  mileage,  follow  the  protested  paper;  and  thecosH 
of  sending  a  notary  or  special  messenger  to  serve  a  notice  anywhere 
within  the  delivery  of  any  post-office  in  the  settled  portion  of  the 
country  would  be  but  trifling  compared  to  the  amount  generally 
involved,  and  I  think  it  affords  a  fair  application  of  the  maxim»  A 
minimis  non  curat  lex. 

As  to  the  point  that  although  the  plaintiff  in  error  may  nol 
have  been  legally  notified,  he  afterward  waived  such  notice,  I  hare 
only  to  say  that  no  such  waiver  was  found  by  the  District  Court, 
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and  had  it  been  I  do  not  think  that  there  was  sufficient  evid^noe^ 

to  have  stistained  it 

The  judgment  of  the  District  Oourt  is  therefore  reversed  and  a 

new  trial  ordered  ■  * 

Beversed  and  remanded.    , 


Hon  RTHs  BspoBTiE.— In  addiUon  to  the  autbartUM  cited  tn  the QpiBion  in  sapport  o^ 
thii  nding;  maj  be  dted  Fmvmn^  BavJk  ▼.  Battle,  4  Humph.  86;  Ikurkvr  ▼.  fioUI,  Mertin  9t 
TfliiB.  18ft:  VoMdK  ▼.  Beuley,  6  How.  (Mim)  00^  The  oontmy  is  maintained  in  Banib  c/ 
(UiiaiMaT.  Zmormes,  I  Pet.  678;  WaUter  ▼  Bank  (if  AuguaiUit  8  Qa.  486;  BankofU,  8.  ▼. 
Kanand^  1  Hair.  &  J.  488;  GiaC  ▼.  Li^rond.  8  Ohio,  807;  Oanan  r.Bank  cfAktbama,  4 
Ala.  148:  Jenn  ▼.  Ltwia,  8  W.  ft  8. 14;  Timm9  ▼.  Z>^u(e,  5  filackt .  477 ;  floiCar  ▼.  Smeaiht  S 
Bch.  888:  IToIfcer  ▼.  Bon*  o/ JfimmH,  8  Mo,  904;  Brmdumnif  ▼.  Ihwrett,  1  Mete.  (Ky.) 
IB.  Mr.  Daniel  saya:  '*The  mere  fftot  that  he  would  xet  the  letter  out  of  the  same  offioe 
a  waapnft  in,  iuatead  of  a  distant  one,  should  not  vitiate  the  method  of  oommunicationi 
etetr  leaaoo  of  oonvenienoe  and  certainty  which  applies  in  one  case,  applying  with  equal 
loroe  In  the  other.**  **  The  opposite  view  is  severe  and  technical,  and  does  not  rest,  thai 
«e  poroeive,  npon  any  principle  of  eoovenieoce,  utility,  or  justice. "  Dan.  on  Neg.  Inst^  | 
1016.  flee,  also,  BankufOotunUHaY.  Lawreiw  ;  Bgelow^s  Bills  and  Notes,  90,  and  note, 
8V.  FHBonasays  (Notes  and  Bills,  484),  ^The  true  test  would  then  seem  to  be  only  the 
iMt  whether  the  holder  and  the  par^  to  whom  the  notice  ia  to  be  sent  reride  in  the  town. 
Idmiakma  StaU  Bank  ▼.  BoweQ,  cited  in  the  principal  case,  and  Its  doctrine 
to  be  QfveCTuled  in  Louisiana.    BKc  c/ LouMotia  ▼.  3bttfTflloii»  •  La.  Amu  ML 
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BMence — leUer-pre$9  eopieB, 

LaCtHbimaB  ooplafl  of  private  writings  are  not  admissible  as  original  erldenoe.* 

AOTION  of  trespass.    The  opinion  states  the  point.     The  plaint* 
iff  had  judgment  below^ 

E.  F.  Oray  and  W.  H.  Munger^  for  phiintiff  in  error. 
&.  Im  Loomis  and  If.  H.  Bett,  for  defendant  in  error. 

Cobb,  J.  [Omitting  other  matters.]  The  only  remaining  point 
which  I  deem  it  necessary  to  examine  is  that  arising  upon  the  ob- 
jection, on  the  part  of  the  plaintiff  in  error,  to  the  admission  in 
evidence  of  a  letter-press  copy  of  a  letter  written  by  O.  W.  E.  Dor* 
sey  to  E.  B.  Yonng,  without  first  accounting  for  the  original.    I 

•  Bta  Bboni  ▼.  AmplesMiA  (47  Tez.  SOB),  88  Am.  Bspk  819. 
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know  of  no  law  or  authority  taking  Idtter-press  copies  of  private 
papers  oat  of  the  general  role,  which  prohibits  that  character  of 
secondary  eTidence,  except  in  certain  cases  of  necessity^  arising  up- 
on the  loss  or  accidental  destruction  of  the  onginals.  But  on  the 
contrary,  in  the  only  adjudicated  case  which  I  am  able  to  find  bear- 
ing directly  on  the  point  ( IboC  y.  B^nthy^  44  N.  Y.,  170;  s.  a,  4 
Am.  Rep.  652)  the  Commission  by  Gray,  0.,  say:  ^We  are  rf 
opinion  that  they  (letter-press  copies  of  letters)  were  not  in  any 
sense  original  papers,  and  were  in  their  character  copies  to  the  suae 
extent  that  other  copies  carefully  compared  would  have  been,  neither 
of  which  could  be  read  in  evidence  without  first  giving  notice  to 
produce  the  originak."    And  this  I  think  to  be  the  law. 

It  therefore  follows  that  the  judgment  of  the  District  Oonrt  must 
be  reversedy  and  the  cause  remanded  for  further  proceedings  acooid- 

ing  to  law. 

Reversed  and  reuumdai. 


BlOUX    OiTT  AlTD  PaOIFIO   RAILROAD    Oo.   T.    FiBST    NaTIOVA^ 

Bakk  of  Fbbmont. 

aO  Neb.  60S.) 

BiUqf  lading -^byoffent'^eiCoppd  qf  priiieipal  bif, 

A  lailroad  company  is  estopped  as  against  a  bona  fide  parchaaer,  to  deny  a 
bill  of  lading  issaed  by  its  aathoiiaed  agent,  although  the  goods  wen  nol 
reoeiyed  by  the  company.* 

ACTION  on  bills  of  lading  pledged  by  the  consignor  as  security 
for  annexed  drafts  drawn  by  him  upon  the  consignee,  and 
discounted  by  the  plaintiflt.  The  opinion  states  the  other  tets. 
The  plaintiflf  had  judgment  below. 

Jby  (B  Wright,  and  N^,  IT,  Bell,  for  plaintiff  in  error. 

Marloto  A  Munger  and  Marshall  A  Sierrei,  for  defendant  in  error. 

Maxwell,  G.  J.     [Omitting  statement]    It  will  be  seen  that 
the  object  of  the  action  is  to  hold  the  railroad  company  liable  oa 

^  8m  IRMer  ▼•  OoOitUb  onto,  sw  aw. 
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two  bills  of  lading  executed  by  its  station  agent  to  one  Watldns^ 
one  of  said  bills  being  dated  November  13^  1877,  for  two  cars  of 
vheaty  and  the  other  dated  November  15,  1877,  for  three  cars  of 
▼heat,  which  bills  of  lading  were  transferred  to  the  bank,  the  bank 
adfancing  $1,500  on  them,  reljring  on  the  statements  therein  con- 
tamed  that  Watkins  had  shipped  five  full  cars  of  wheat,  when  in 
iact  the  cars  mentioned  in  the  first  receipt  contained  about  one-half 
a  carload  of  wheat  and  about  one-half  a  carload  of  barley,  and  the 
three  cars  mentioned  in  the  second  receipt  were  never  in  fact  shipped, 
md  no  wheat  was  in  fact  received  by  the  railroad  company  at  the 
time  the  receipt  was  given.     Is  the  company  liable  under  such  cir- 
cumstances upon  the  bills  of  lading  ?  In  the  case  of  Grant  v.  Nbnoay, 
2  Eng.  Law  and  Eq.  337,  it  was  held  that  the  master  of  a  ship  has 
no  general  authority  to  sign  a  bill  of  lading  for  goods  which  are  not 
pat  on  board  the  vessel ;  and  consequently  the  owners  of  the  ship  are 
not  responsible  to  parties  taking  a  bill  of  lading  which  has  been 
signed  by  the  master  without  receiving  the  goods  on  board.    This 
case  was  decided  in  the  Common  Pleas  in  1851.   No  authorities  are 
cited  by  the  court  to  sustain  its  position,  the  court  saying:  ^^There 
is  but  little  to  be  found  in  the  books  on  this  subject ;  it  was  dis- 
cussed in  the  case  of  Berkley  v.  Wathng^  7  Ad.  b  El.  29  ;  but  that 
case  was  decided  on  another  point,  although  Littledale,  J.,  said 
in  his  opinion  the  bill  of  lading  was  not  conclusive  under  similar 
dicamstances  on  the  ship  owner."    This  decision  was  followed  in 
ffiMersitf  v.  Wardy  18  id.  551,  in  the  Court  of  Exchequer,  Pollock, 
C.  B.,   placing  the  decision  upon  a  lack  of  power  in  the  master. 
See,  also,  Coleman  v.  Riches,  29  id.  329.     These  decisions  were  fol- 
lowed by  the  Supreme  Court  of  the  United  States  in  the  case  of  the 
Schooner  Freeman  v.  Buehinghamy  18  How.  182.     In  that  case  the 
claimant^  being  the  sole  owner  of  the  schooner  named,  contracted 
with  one  John  Holmes  to  sell  it  to  him  for  the  sam  of  $10,000, 
payable  by  installments  at  different  dates.     By  the  terms  of  the 
contract  John  Holmes  was  to  take  possession  of  the  vessel,  and  if 
he  should  make  all  the  agreed  payments,  the  claimant  was  to  con- 
vey to  him.    The  vessel  was  delivered  to  Holmes  under  this  con- 
tract and  he  had  paid  one  installment,  the  only  one  which  had  be- 
come due.     Holmes  permitted  his  son,  Sylvanus  Holmes,  to  have 
the  entire  control  and  management  of  the  vessel  and  to  appoint  the 
master.    Syivanus  Holmes  transacted  business  under  the  style  of 
&  Holmes  &  Co.,  and  the  flour  mentioned  in  the  bills  of  lading  as 
Vol.  XXXV—  62 
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Iiaving  been  shipped  by  him  was  never  in  fact  shipped,  the  master 
having  been  indnoed  to  sign  the  bills  of  lading  by  fraud  and  impo- 
sition.   The  question  before  the  court  is  thus  stated  in  the  opinion: 
'*  But  the  real  question  is,  whether  in  favor  of  a  bona  fide  holder  of 
such  bills  of  lading  procured  from  the  master  by  the  fraud  of  an 
owner  pro  hac  vicey  the  general  owner  is  estopped  to  show  the  tnitli, 
as  undoubtedly  the  special  owner  would  be/'    It  was  held  that  the 
maritime  law  gave  no  lien  upon  the  vessel,  and  that  the  general 
owner  thereof  was  not  estopped  from  alleging  and  proving  the  factSi 
In  the  case  of  Dean  v.  King,  22  Ohio  St  118,  it  was  held  in  an 
action  by  the  sliipper  against  the  owner  of  a  steamboat  engaged  in 
the  business  of  common  carriers,  to  recover  for  goods  as  per  bill  of 
lading,  that  the  defendants  are  liable  only  for  so  much  of  the  goodi 
as  was  actually  received  on  the  boat  or  delivered  to  some  one  author- 
ized  to  receive  freight  on  her  account.     This  seems  to  have  been 
an  action  between  the  original  parties.    In  Dielcerson  v.  SMye,  12 
Barb.  99,  the  court  held  that  as  between  the  shipper  of  the  goodt 
and  the  owner  of  the  vessel,  a  bill  of  lading  may  be  explained  as  to 
the  quantity  and  condition  of  the  goods,  yet  it  cannot  be  so  ex- 
plained as  between  the  owner  of  the  vessel  and  a  consignee  or  as- 
signee of  the  bill  of  lading  who  has  in  good  faith  advanced  monej 
on  the  strength  of  it,  and  has  thus  been  induced  by  the  master's 
signing  the  bill  to  do  an  act  changing  the  situation  of  the  parties. 
In  such  case  the  bill  of  lading  is  conclusive  on  the  owner  in  respeet 
to  the  quantity  of  goods.     The  court  say:  **  As  between  the  owner 
of  the  vessel  and  an  assignee  for  a  valuable  consideration  paid  on 
the  strength  of  the  bill  of  lading,  it  may  not  be  explained.    Port- 
land Bank  v.  Stubbs,  6  Mass.  422;  4  Am.  Dec.  151 ;  Abh.  on  Ship- 
ping, 323-4;  Bradstreet  v.  Lees,  MS.,  IT.  S.  Dist  CL     In  saeh 
case  the  superior  equity  is  with  the  bona  fide  assignee,  who  has 
parted  with  his  money  on  the  strength  of  the  bill  of  lading.'* 

In  the  case  of  Armour  v.  Michigan  C.  R.  R.  Co,,  G5  N.  Y.  Ill; 
8.  c,  22  Am.  Bep.  603,  the  defendant's  agent^  havm^  auihontr  ^ 
issue  bills  of  lading,  upon  delivery  to  him  by  M.  of  a  forced  ware- 
house receipt,  issued  to  M.  two  bills  of  lading,  each  Btatinir  the  re- 
ceipt of  a  quantity  of  lard  consigned  tc  plaintiffs  at  New  York,  and 
to  be  transported  and  delivered  to  them.  M.drew  sight  dnfti 
on  the  ?)laintifb,  to  which  he  att-ached  the  bills  of  lading;  these 
were  delivered  to  a  bank  and  were  forwarded  to  New  York,  and  the 
drafts  were  paid  by  plaintiff  upon  the  faith  and  credit  of  the  Ulls 
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at  lading.  It  was  held  that  the  defendant  was  bound  by  the  acts  of  its 
agenty  the  same  being  within  the  apparent  scope  of  his  authority,  and 
was  estopped  from  denjring  the  receipt  of  the  lard.  In  the  case  of 
the  Savings  Bank  v.  A.  T.  <§  S.  F.  R.  R.  Co.,  20  Kans.  619,  tho 
court  held  that  where  the  agent  of  a  railroad  company  has  author- 
ity to  receive  grain  for  shipment  over  its  road,  and  issue  in  tho 
name  of  the  corporation  a  bill  of  lading  for  each  consignment  re- 
oeiTed,  and  issues  two  original  bills  of  lading  for  a  single  consign- 
menty  the  two  bills  of  lading  having  been  assigned  to  the  bank^ 
which  advanced  money  thereon  in  good  faith,  and  the  shipper 
being  insolvent  and  having  absconded,  the  railway  company  was 
estopped  by  its  statement  and  promise  in  the  bill  of  lading  to  deny 
that  it  has  received  the  grain  mentioned  therein.  The  court  say: 
''The  custom  of  grain  dealers  is  to  buy  of  the  producer  his  wheat,, 
com,  barley,  etc,  then  deliver  the  same  to  the  railroad  company  for 
shipment  to  market.  The  railroad  company  issues  to  the  shipper 
its  bill  of  lading.  The  shipper  takes  his  bill  of  lading  to  a  bank, 
draws  a  draft  upon  his  commission  merchant  or  consignee  against 
the  shipment,  and  attaches  his  bill  of  lading  to  the  draft.  Upon 
the  faith  of  the  bill  of  lading  and  without  further  inquiry  the  bank 
cashes  the  draft,  and  the  money  is  thus  obtained  to  pay  for  the 
grain  purchased,  or  to  repurchase  other  shipments.  In  this  way 
the  dealer  realizes  at  once  the  greater  value  of  his  consignments, 
and  need  not  wait  for  the  returns  of  the  sale  of  his  grain  to  obtain 
money  to  make  other  purchases.  In  this  way  the  dealer  with  a 
small  capital  may  buy  and  ship  extensively ;  and  while  having  a 
capital  of  a  few  hundred  dollars  only,  may  buy  for  cash  and  ship 
grain  valued  at  many  thousands.  This  mode  of  transacting  busi- 
ness is  greatly  advantageous  both  to  the  shipper  and  the  producer. 
It  gives  the  shipper  who  is  prudent  and  posted  as  to  the  markets  al- 
most unlimited  opportunities  for  the  purchase  and  shipment  of 
grain,  and  furnishes  a  cash  market  for  the  producer  at  his  own  door* 
It  enables  the  capitalist  and  banker  to  obtain  fair  rates  of  interest 
for  the  money  he  has  to  loan,*  and  insures  him,  in  the  way  of  bills 
of  lading,  excellent  security.  It  also  furnishes  additional  business 
to  railroad  companies,  as  it  facilitates  and  increases  shipments  to 
the  markets.  A  mode  of  doing  business  so  beneficial  to  so  many 
classes  ought  to  receive  the  favoring  recognition  of  the  courts  to 
aid  its  continuance."  The  question  whether  or  not  bills  of  lading 
are  HMOtiable  does  not  enter  into  the  case.     All  the  testimony 
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«hows  thafc  the  bilU  of  lading  in  controTorsy  were  issued  by  an  aa* 
thorized  agent  of  the  railroad  company,  and  that  he  not  only  had 
authority  to  issue  such  bills,  but  it  was  one  of  the  duties  imposed 
upon  him .  As  against  an  innocent  purchaser  of  the  bills  it  will  do( 
do  to  say  that  the  agent  had  authority  to  issue  bills  of  lading  duly 
signed,  only  in  cases  where  shipments  were  made,  and  no  authority 
where  shipments  were  not  made.  The  company  itself  has  invested 
its  own  agent  with  the  authority  to  issue  bills  of  lading,  and  when 
duly  issued  they  are  not  the  bills  of  the  agent  but  of  the  railroad 
company.  The  representation  therefore  thus  made  in  the  billi 
that  the  company  has  received  a  certain  quantity  of  grain  for  ahip- 
*  ment,  is  a  representation  to  any  one,  who,  in  good  faith  relying 
thereon,  sees  fit  to  makeadyanceson  the  same.  If  these  repreaent- 
ations  are  false,  who  should  bear  the  loss  ?  The  party  who  ^h 
pointed,  placed  confidence  in,  and  gave  authority  to  make  the  bills, 
or  the  one  that  in  good  faith,  reljring  thereon,  purchased  or  ad- 
yanced  money  on  the  same?  In  Liekbarrow  t.  Mtuon^  2  T.  R,  63 
{1  Smith  Lead.  Gas.,  6  Am.  ed.  1044),  Ashubst,  J.,  says:  ''We 
may  lay  it  down  as  a  broad,  general  principle,  that  wheneyer  one  of 
two  innocent  persons  must  suffer  by  the  acts  of  a  third,  he  who  has 
enabled  said  third  person  to  occasion  the  loss  must  sustain  if 

This  case  presents  eyery  element  necessary  to  constitute  an  estop- 
pel inpaisy  a  representation  made  with  full  knowledge  that  it  might 
be  acted  upon,  and  subsequent  action  in  reliance  thereon  by  which 
the  defendants  in  error  would  lose  the  amount  adyanced  if  the  rep- 
resentation is  not  made  good.  This  principle  was  entirely  ove^ 
looked  in  Orant  \,  Norway,  and  the  cases  following  it  The  de- 
fendant in  the  court  below  is  therefore  liable  to  the  bank  to  the  ex* 
tent  of  the  amount  adyanced  on  the  faith  of  these  bills,  not  exceed- 
ing the  value  of  the  grain  certified  to  as  haying  been  shipped. 
Objections  are  made  to  the  proof  of  the  price  of  wheat  at  Scribner 
at  the  time  stated  in  the  bills,  to  proof  in  reference  t6  the  grade  of 
wheat  shipped  from  that  place,  and  to  the  weight  of  an  ordinaiy 
car-load,  but  as  the  yerdict  is  for  several  hundred  dollars  less  than 
the  amount  advanced  by  the  bank  on  the  bills  of  lading  in  ques- 
tion, and  much  less  than  it  should  have  recovered,  it  is  unneoea* 
sary  to  consider  them.  There  is  no  error  in  the  record  of  which 
the  plaintiff  in  error  can  complain,  and  the  judgment  must  faf 

aflirmed. 

Judgment  affirmed. 
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m  Keb.  <nfto 

Tlie  vjAatborlsed  iaseition  of  a  place  of  papnent  in  a  promiaaory  note  niad» 
payable  geneiallj^  ia  a  material  alteration  that  avoids  the  note  as  to  an. 
indonmr. 

ACTION  on  a  promissory  note.     The  opinion  states  the  oase^ 
The  plaintiff  had  judgment  below. 

W*  H.  Morris,  for  plaintiff  in  error. 
M.  B.  O.  IVue,  for  defendant  in  error. 

OoBBy  J.  The  defense  chiefly  relied  npon  by  the  plaintiff  iik 
error  npon  the  trial  in  the  District  Oonrt  was,  that  the  note  sued 
on  had  been  materially  altered  after  the  same  had  been  guaranteed 
by  him  and  had  pasised  out  of  his  possession.  Plaintiff  in  error 
was  sworn  as  a  witness  on  his  own  behalf  at  the  trial.  He  testified 
in  substance  that  the  firm  of  J.  M.  Townsend  &  Co.,  of  which 
firm  he  was  the  acting  member,  and  of  which  Mr.  Fowler  was  also^ 
a  member,  took  the  note  in  question.  That  in  February,  1877,  the 
firm  was  dissolyed,  and  upon  settlement  he  guaranteed  and  delivered 
the  note  to  Mr.  Fowler.  I  quote  his  testimony  at  some  length: 
"  (^  State  what  you  did  with  that  note.  A.  I  turned  it  over  ta 
Fowler  &  Oo.  Q.  At  that  time  was  it  in  the  same  condition  it  is  in 
nowP  When  yon  turued  it  over  to  Fowler  &  Ca  ?  A.  No.  Q.  Well, 
how  has  it  been  changed?  A.  This  (reading  from  the  note)  expresa 
office  here  was  not  on  it  at  that  time.  Q.  When  was  the  first  time 
yon  heard  of  it  or  heard  of  that  note  after  you  gave  it  to  Fowler 
ft  Co.?  A.  The  first,  I  believe,  I  saw  this  note  was  at  the  Probate 
Court  ofiSce.  *  *  *  Q.  You  may  state  whether  you  turned  that 
note  over  and  how  you  came  to  do  it  ?  To  turn  it  over  ?  A,  Mr. 
Fowler  ft  Go.,  were  partners  in  the  firm  of  Townsend  ft  Co.  By  mu« 
toal  consent  we  dissolved  and  published  notices  of  dissolution.  Q.. 
Well,  after  that  what  did  you  do  ?  A.  At  the  same  time  we  dissolved 
I  turned  this  note  over  for  a  share  coming  from  me  —  that  is,  we 
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settled  up  and  dissolved,  and  I  gave  this  note  to  Fowler  &  Co.  in 
settlement  of  oar  business.  Q.  At  this  time  was  this  alteration 
made?  A.  It  was  not  *  *  *  Q.  Was  that  alteration  in  that 
note  made  with  yonr  knowledge?  A.  No.  Q.  Or  with  your  con- 
sent? A.  No,  not  with  my  consent  I  did  not  know  that  it  wai 
made  then.    Q.  Did  they  ever  tell  yon  that  it  was  made?    A.  Na" 

There  was  considerable  further  testimony,  all  tending  to  prore 
that  the  alteration  in  the  note  was  made  by  Fowler,  but  nothing  as 
to  the  time  when  it  was  made — whether  before  or  after  the  disBoIa- 
tion  of  the  partnership  of  J.  W.  Townsend  &  Go. 

In  the  case  of  Brown  y.  Straw,  6  Neb.  536 ;  s.  c,  29  Am.  Bep. 
369,  this  court  laid  down  the  rule  in  the  following  language : 
*'  After  an  instrument  is  completed  and  delivered  no  alteration  can 
be  made  therein  except  by  the  consent  of  the  parties.''  This,  of 
course,  means  a  material  alteration,  and  that  is  material  which  maj 
become  material.  But  as  to  whether  the  insertion  of  a  place  of 
payment  where  none  was  contained  in  the  note  when  executed  and 
delivered  is  such  a  material  alteration  as  will  vitiate  the  note,  the 
question  was  settled  in  this  country  by  the  Court  of  Errors  of  Nev 
York  in  1821  in  the  case  of  Woodwarth  v.  Bank  of  America^  19 
Johns.  392.  Senator  Skikneb,  in  delivering  the  opinion  of  the 
court,  says:  **  The  rule  that  a  man  is  not  to  be  held  to  a  coutnct 
which  has  been  varied  without  his  assent  is  perfectly  well  settled; 
and  if  an  instance  can  occur  where  it  ought  to  be  applied  with 
peculiar  strictness,  it  is  that  of  a  surety,  in  which  favorable  light 
the  plaintiff  in  error  is  entitled  to  be  viewed.  Clasan  y.  Morriiy 
10  Johns.  538.  And  in  my  view  it  is  wholly  immaterial  whether 
the  indorser  has  been  prejudiced  by  the  alteration  or  not.  The 
case  of  Ludlow  v.  Simnis  in  this  court,  2  Gaines'  Gas.,  confirms  this 
position,  and  is  not  less  conformable  to  strict  justice  than  to  the 
rules  of  law.  It  was  there  held  by  the  unanimous  opinion  of  this 
court  that  a  surety  was  not  bound  beyond  the  strict  terms  of  his 
contract;  and  although  in  that  case  the  deviation  from  these  terms 
was  not  shown  to  be  injurious,  but  on  the  contrary  was  probably 
beneficial  to  the  surety,  yet  he  was  discharged  by  if 

In  the  case  at  bar  the  plaintiff  in  error  was  sued  as  an  indorser 
of  a  promissory  note.  When  he  indorsed  it  it  was  by  its  tenns 
payable  generally.  Now,  then,  the  contract  which  the  plaintiff  in  er- 
ror entered  into  by  indorsing  said  note  was,  that  if  the  same  should 
be  duly  presented  for  payment  to  the  makers  at 
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them  personally  or  at  their  residences  or  places  of  business -*aad 
the  same  was  not  paid,  and  he  should  be  duly  notified  of  such 
presentation  and  non-payment,  then  he  would  pay  the  money 
called  for  by  the  note,  together  with  legal  costs  of  such  demand 
and  notification.  From  the  pleadings  and  bill  of  exceptions  it  ap* 
pears  that  after  the  making  of  scch  contract  and  the  note  passing 
out  of  his  possession,  it  was  withoat  his  knowledge  or  consent  al* 
tered  so  that  the  same  need  not  be  presented  for  payment  to  the 
makers  personaUy  nor  at  their  residence  or  place  of  business,  but 
iieed  only  be  presented  at  the  express  offic&  It  further  appears 
from  the  record  that  it  was  so  presented— presumably  at  the  ex« 
press  ofBce — payment  thereof  refused,  the  plaintiff  in  error  duly 
notified  thereof,  and  afterward  sued,  not  only  for  the  contents  of 
the  note,  but  also  for  protest  fees. 

I  think,  therefore,  that  the  said  alteration  was  in  a  matter  mate* 
lial  to  the  rights  of  the  parties,  and  that  the  same  released  the 
plaintiff  in  error  from  his  liability  thereon  as  indorser,  in  which 
character  he  is  sued  in  this  action.  The  verdict  is  therefore  nnsus* 
tained  by  legal  eyidence;  and  as  a  consequence  thereof  it  must  be 
held  that  the  District  Court  ened  in  overruling  the  motion  for  a 
newtriaL 

The  judgment  of  the  District  Oonrt  is  reversed,  and  the  cause 
temanded  for  a  new  tiiaL 

Smfmrmiand  rtmanamu 


o^sss 


IM 


OOUKT   OF   APPEALS 


OV  THB 


STATE  OF  NEW  YORK. 


Gbbek  v.  Disbbow; 

(79N.Y.t) 
8MuUofUmUatiion$  —  wwiual  aooMmll 

Upon  a  store  aooonnt  the  defendant  had  delivered  to  the  plidnUff  aDiU  qoia 
tities  of  meichandSae  at  diffiraent  times.  HM^  a  case  of  '*  mntnal  aooountii' 
or  **Tecipiocal  demands,"  to  which  the  statute  of  limitations  did  not  ipplj. 

ACTION  on  account.    The  opinion  statoB  the  case.    The  plaintif 
had  judgment  below. 

Samuel  Handy  for  appellant  The  referee  erred  in  holding  tha 
statute  of  limitations  not  applicable,  and  that  there  was,  betweea  tba 
parties,  a  mutual,  open  and  current  account,  in  which  there  nm 
reciprocal  demands.  Cailin  y.  SkatMing^  6  T.  B.  189;  damierlm 
Y.  Ouyler,  9  Wend.  126;  New  Code,  §  386;  Old  Code,  §  95;  Idwbr 
V.  Smith,  7  Barr.  381 ;  Ingram  v.  Sherard,  17  S.  &  B.  847 ;  -Siijf  ▼• 
Kramer,  2  W.  &  S.  137;  Adams  v.  OarroU,  85  Penn.  St  509;  OM 
V.  Whiteomh,  14  Pick.  188;  Kimball  v.  Bnmm,  7  Wend.  822;  fir- 
Mr  Y.  Sweeney,  4  Nev.  101 ;  Peck  v.  Livwpool  SteamMp  Ck,  ( 
Boew.  226;  Hailoch  y.  Loeee,  1  Sandf.  220. 

Mirfue  W.  Peetham,  for  respondent 


NOVEMBER  TEBM,  1879.  497 

Qreen  ▼.  Disbrow. 


EABLy  J.  This  action  was  commenced  Jnne  23, 1869,  to  recover 
upon  a  store  aocount  for  goods  claimed  to  have  been  furnished  by 
the  plaintiff  to  defendant's  son,  Jonathan  Disbrow,  at  .the  request 
of  the  defendant  and  upon  his  credit 

We  think  there  was  sufficient  evidence  to  justify  the  finding  of 
the  referee  that  the  goods  were  furnished  upon  the  sole  credit  of 
the  defendant  and  upon  his  promise  to  pay  for  them.  The  only 
defense,  therefore,  to  be  considered  here,  is  the  statute  of  limita- 
tions. 

The  account  commenced  on  the  6th  day  of  November,  1855,  and 
continued  to  November  11, 1863;  and  during  that  time  the  defend- 
ant caused  to  be  delivered  to  the  plaintiff,  by  his  son,  certain  small 
quantities  of  butter  and  eggs  at  different  times  to  be  credited  upon 
the  account,  and  the  balance  of  the  account,  as  adjusted  by  the 
referee  is  $745.55.  All  the  items  of  plaintiff's  account  accrued 
before  June  23,  1863,  except  items  amounting  in  all  to  the  sum  of 
tl04J29;  and  the  last  item  of  credit  in  the  account  is  for  eggs  de- 
liveied  to  the  plaintiff  August  20, 1862. 

The  referee  decided  that  there  existed  between  the  parties  a  mutual, 
open  and  current  account,  in  which  there  were  reciprocal  demands, 
and  hence  that  no  part  of  the  account  was  barred  by  the  statute. 
The  claim  of  the  defendant  is  that  the  butter  and  eggs  were  deliv- 
ered to  and  received  by  the  plaintiff  as  payment  upon  the  account, 
and  hence  that  this  is  not  a  case  of  reciprocal  demands  within  the 
meaning  of  the  statute;  or  in  other  words,  that  the  defendant  never 
had  a  right  of  action  against  the  plaintiff  for  the  butter  and  eggs, 
and  hence  that  there  were  not  reciprocal  demands,  within  the 
meaning  of  the  statute. 

There  was  sufficient  proof  to  justify  the  referee  in  finding  that 
the  butter  and  eggs  belonged  to  the  defendant  and  were  delivered 
at  his  request.  The  evidence  is  that  he  directed  his  son  and  his 
wife  to  take  the  butter  and  eggs  to  the  plaintiff  and  have  them  ap- 
plied upon  the  account;  and  they  took  them  to  the  plaintiff  and  he 
received  them,  and  without  any  particular  direction  or  agreement 
with  him,  he  at  once  credited  them  in  his  account  No  other  ac- 
count was  kept  of  them  except  that  kept  by  him.  That  this  is  a 
mutual,  open  and  current  account  of  reciprocal  demands,  within 
the  meaning  of  the  statute,  I  can  entertain  no  doubt 

By  the  common  law  there  was  no  stated  or  fixed  time  as  to  the 
bringing  of  personal  actions.     The  time  for  the  commencement  of 
Vol.  XXXV  — 68 


498  NEW  YORK, 


Green  y.  Disbrow. 


such  actions  was  first  regalated  in  England  by  the  statute,  chapter 
16  of  21,  James  L  But  from  the  operation  of  that  statate  were 
excepted  '^sach  accounts  as  concern  the  trade  of  merchandise  be- 
tween merchant  and  merchant,  their  factors  or  servants.^  It  was 
held  that  the  exception  in  that  statute  applied  only  to  the  actioQ 
of  account  or  to  an  action  on  the  case  for  not  accounting,  and  af- 
ter considerable  vacillation  in  the  decisions,  that  accounts  within 
the  exception  were  not  barred  even  if  there  were  no  items  on  either 
side  of  the  account  within  six  years.  Robinson  y.  AlexandaTf  8 
Bligh  (N.  S.),  352;  Inglis  y.  HaigA,  8  K.  &  W.  770.  It  was  abo 
held  that  the  exception  in  the  statute  extended  only  to  acoonnU 
concerning  the  trade  of  merchandise  between  merchant  and  mer- 
chant, and  not  to  other  accounts.  Other  accounts  were  held  to  be 
within  the  statute,  and  the  cause  of  action  upon  them  was  held  to 
accrue  from  the  last  item  of  credit  therein.  In  Catling  v.  SbauU- 
ing^%  T.  B.  189,  Lord  Kbhton,  speaking  of  a  case  not  within  the  ex- 
ception in  the  statute,  said:  ^'I  take  it  to  haye  been  clearly  settled, 
as  long  as  I  have  any  memory  of  the  practice  of  the  courts,  that 
every  new  item  and  credit  in  an  account  given  by  one  party  to  the 
other  is  an  admission  of  there  being  some  unsettled  account  between 
them,  the  amount  of  which  is  afterward  to  be  ascertained ;  and 
any  act  which  the  jury  may  consider  as  an  acknowledgment  of  its 
being  an  open  account  is  sufficient  to  take  the  case  out  of  the  stat- 
ute." It  was  only  mutual,  open  and  current  accounts  that  conld 
come  within  the  exception  of  the  statute  as  to  merchants'  aocoants; 
and  in  the  case  of  accounts  not  concerning  the  trade  of  merchan- 
dise, to  escape  the  bar  of  the  statute  there  must  have  been  in  the 
account  an  item  of  credit  within  six  years. 

The  statute  of  James,  with  slight  verbal  alterations,  became  the 
law  of  this  State,  and  the  exception  as  to  merchants'  aoooonts  con- 
tinued until  the  adoption  of  the  Bevised  Statutes.  See  the  ''Act 
for  the  Limitation  of  Oriminal  Prosecutions  and  of  Actions  at  Law,* 
passed  April  8, 1801.  And  it  was  early  held  that  the  law  as  en- 
acted in  this  State  should  receive  the  same  construction  as  the  stat- 
ute of  James  had  received  in  England.     Ravnchander  v.  Hammenir 

2  Johns.  200. 

There  was  some  confusion  and  uncertainty  in  the  English  decis- 
ions, and  there  was  soon  some  departure  in  this  State  from  the  law 
as  settled  in  England. 

The  provision  of  the  Bevised  Stahites  (3  B.  &  297,  §  23)  is  is 
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follows:  *'In  all  actions  of  debt^  account  or  assumpsit  brought  to 
lecover  a  balance  due  upon  a  mutual,  open  and  current  account, 
the  cause  of  action  shall  be  deemed  to  have  accrued  from  the  time 
of  the  last  item  proved  in  such  account"  The  language  used  in 
this  section  was  not,  it  is  believed,  intended  to  work  any  bhange  In 
the  prior  law,  as  appears  from  the  note  of  the  revisers  to  this  sec- 
tion, which  is  as  follows :  '^  This  section  is  proposed  instead  of  the 
expression  in  section  5,  1  B.  L.  186,  'other  than  actions  which 
coDcem  the  trade  of  merchandise  between  merchant  and  merchant, 
their  factors  or  servants.'  This  has  given  occasion  to  numerous 
decisions,  some  of  them  contradictory,  which  left  the  law  for  many 
years  quite  uncertain.  It  is  now  decided,  1.  That  the  exception 
in  the  statute  extends  to  all  persons  whether  merchants  or  others ; 
(MurratfT.  Coster,  20  Johns.  583;  11  Am.  Dec.  333),  and  most  of  the 
modem  cases  support  this  remark;  2.  That  where  all  the  accounts 
have  ceased  for  six  years,  the  demand  is  barred,  and  consequently  that 
where  there  is  an  open,  current,  mutual  account  within  six  years,  the 
whole  account  may  be  recovered.    2  Johns.  201;  Cosier  v,  Murray^ 

5  Johns.  Oh.  522;   William  v.  Owyn,  2  Saund.  127;  Thicker  v.  Ives^ 

6  Cow.  193.  3.  That  the  limitation  of  the  statute  applies  as 
well  to  accounts  between  merchants  as  others,  notwithstanding  the 
exception.  Barber  v.  Barber,  18  Yesey,  286.  It  has  therefore  been 
supposed  better  to  express  the  actual  state  of  the  law  in  the  lan- 
guage of  the  courts  than  to  retain  a  phraseology  which  is  incorrect 
in  its  terms  and  leads  to  misconstruction." 

The  Bevised  Statutes,  so  far  as  I  can  discover,  produced  no 
change  in  the  decisions  in  this  State,  and  after  they  took  effect  the 
law  was  expounded  as  it  had  been  before.  Gh'een  v.  Ames,  14 
K.  T.  225. 

The  law  as  contained  in  the  Bevised  Statutes  remained  in  force 
until  the  Code,  by  which  (section  95)  it  was  provided  as  follows: 
''  In  an  action  brought  to  recover  a  balance  due  upon  a  mutual, 
open  and  current  account,  where  there  have  been  reciprocal 
demands  between  the  parties,  the  cause  of  action  shall  be  deemed 
to  have  accrued  from  the  time  of  the  last  item  proved  in  the 
account  on  either  side." 

The  change  in  the  phraseology  was  again,  it  is  believed,  not 
intended  to  work  any  change  in  the  law.  So  say  the  codifiers  in  a 
note  to  that  section  in  their  original  report  to  the  legislature. 
The  only  material  change  are  the  words  **  where  there  have  been 
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reciprocal  demands  between  the  parties/'  and  these  words  tbcy  say 
were  iutrodnced  ''  to  obviate  the  obscurity  in  which  the  existing 
statute  has  been  involved  by  loose  expressions  on  the  part  of  the 
courts,  and  to  confine  it  to  what  is  undoubtedly  its  true  constrnc- 
tion."  And  in  the  same  note  they  speak  of  the  accounts  con* 
templated  by  this  section  as  "  mutual,  open  and  reciprocal  accounts," 
and  say  that  the  object  of  the  provision,  as  contained  in  the  Revised 
Statutes,  as  construed  by  the  courts,  was  ^'to  require  that  the 
accounts  should  be  reciprocal  in  order  to  found  a  presumption  in 
favor  of  items  beyond  six  years; ''  and  they  further  say  that  ''to 
put  an  end,  if  possible,  to  all  doubts  on  the  subject^  the  most 
explicit  language  is  used  in  the  section  proposed.'' 

The  words  as  to  reciprocal  demands  introduced  into  the  section 
of  the  Code  are  frequently  met  with  in  decisions  made  prior  to  the 
Oode.  In  the  case  of  Coatea  v.  Harris,  Bull  N.  P.  150,  Dknnisok, 
J.,  held  that  ''the  clause  in  the  statute  of  limitations  about  mer- 
chants' accounts  extended  only  to  cases  where  there  were  matnal 
accounts  and  reciprocal  demands  between  two  persons,"  and  that  is 
the  earliest  case  I  have  found  where  the  phrase  "reciprocal  de- 
mands" is  used.  It  was  there  used  simply  to  mean  that  the 
account  must  consist  of  items  upon  both  sides,  debit  and  credit 
In  Coster  v.  Murray y  5  Johns.  Ch.  522,  the  chancellor  used  the 
phrase  in  the  same  sense,  as  follows:  "In  the  present  case  there 
was  no  account  current  between  the  parties.  There  are  no  mutual 
and  reciprocal  demands.  The  demand  is  all  on  one  sida"  And  it 
was  also  used  in  the  same  sense  in  Edmondstone  v.  l%amas,  15 
"Wend,  554;  Belles  v.  BelleSy  7  Halst.  339;  Chilick  v.  Turnpike  Co^ 
3  Green,  545;  and  in  Ingram  v.  Sherard,  17  S.  &  R-  347.  These 
cases  in  Kew  Jersey  and  Pennsylvania  were  under  statutes  similar 
to  that  of  James  I.  In  Angell  on  Lim.  135,  it  is  said  that  *'th6 
rule  that  items  within  six  years  draw  after  them  other  items  beyond 
that  period  is  by  all  the  cases  strictly  confined  to  mutual  accounts, 
or  accounts  between  two  parties,  which  show  a  reciprocity  of  deal- 
ing;" at  page  137,  that  "there  must  be  a  mutual,  or  as  it  is 
expressed,  an  alternate  course  of  dealing;"  at  page  156,  that  the 
account  "must  be  current,  and  mutual  or  reciprocal ; "  and  at  page 
160,  that "  the  account  must  be  a  mutual  or  reciprocal  one  consist- 
ing of  debts  and  credits." 

It  will  thus  be  seen  that  the  phrase  "reciprocal  demands"  is  nol 
new  in  the  Code,  and  that  it  really  means  no  more  than  was  before 
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meant  by  mataal  accounts.  It  was  introduced  simplj  to  settle 
definitely  that  there  must  be  an  account  of  mutual  dealings  —  not 
an  account  of  items  only  upon  one  side,  or  an  account  of  items 
upon  one  side,  upon  which  there  had  been  simply  payments  not 
within  six  years  upon  the  other  side.  It  was  intended  to  settle  for- 
erer  such  questions  as  were  raised  in  the  cases  of  Kimball  v.  Brawn, 
7  Wend.  322;  JEdmoruhione  t.  ITunnsan,  15  id.  554,  and  Halhch  y. 
Losw,  1  Sandf .  220. 

A  payment  generally  upon  an  account  within  six  years  will  take 
the  whole  account  out  of  the  statute,  and  it  may  be  that  it  would 
make  no  difference  whether  the  payment  was  in  money  or  goods. 
But  where  goods  are  delivered  by  a  debtor  to  his  creditor  who  has 
an  account  against  him,  it  will  not  be  presumed  that  they  were 
ddiyered  in  payment.  Before  they  can  be  held  to  have  been  so 
delivered,  there  must  be  proof  that  it  was  so  intended,  and  that 
both  parties  so  understood  it  An  account  of  items  upon  one  side 
and  payments  merely  upon  the  other,  is  not  a  mutual  account. 
The  payments  do  noi^  in  such  case,  enter  into  the  account.  They 
are  at  once  applied  and  reduce  the  account.  Such  was  the  case  of 
Warren  y.  Sweeney,  4  Key.  101,  to  which  our  attention  has  been 
called.  There  an  article  of  personal  property  was  delivered  by 
a  debtor  to  his  creditor,  who  had  an  account  against  him,  expressly 
as  payment. 

Where  there  are  mutual  accounts  between  two  persons,  it  is  always 
the  understanding  that  the  account  upon  one  side  shall  off-set  that 
upon  the  other,  and  in  law  the  debt  due  from  the  one  to  the  other 
is  only  the  balance  left  after  the  application  in  reduction  of  the 
accounts  on  the  opposite  side.  In  any  fprm  of  action  the  recovery 
can  only  be  for  the  balance.  The  very  theory  upon  which  this 
statute  is  based  is  that  the  credits  are  mutual,  and  that  the  account 
is  permitted  to  run  with  the  view  of  ultimate  adjustment  by  a  set- 
tlement and  payment  of  the  balance ;  and  this  theory  is  recognized 
in  the  statute,  as  it  mentions  an  action  '' brought  to  recover  a 
balance  due  "  upon  an  account  The  action  need  not  be  in  form  to 
recover  such  balance,  if  such  be  its  purpose  or  legal  effect.  Penni- 
man  v.  Roieh,  3  Mete  216.  In  Angell  on  limitations,  136,  it  is 
said:  ''  Mutual  accounts  are  made  up  of  matters  of  set-off.  There 
must  be  a  mutual  credit  founded  on  a  subsisting  debt  on  the  other 
side,  or  an  express  or  an  implied  agreement  for  a  set-off  of  mutual 
debts.  A  natural  equity  arises  when  there  is  an  existing  debt  on  one 
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side  which  constitutes  a  ground  of  credit  on  the  other ;  or  where 
there  is  an  express  or  implied  understanding,  that  mutual  debts 
shall  be  be  a  satisfaction  or  set-off  pro  tanto  between  the  parties." 
In  Abbott  T.  Keithf  11  Yt  525,  Bbdfibld,  J.,  said:  ''In  ordinaiy 
cases  of  mutual  dealings  no  obligation  is  created  in  regard  to  eadi 
particular  item,  but  only  for  the  balance.  And  it  is  the  constantly 
yarying  balance  which  is  the  debt.  In  Hodge  y.  JUanJey,  25  Vt  21(^ 
it  is  said:  ''  It  has  uniformly  been  held  that  distinct  and  different 
items  of  charge,  in  an  open  and  mutual  account,  do  not  constitute 
separate  claims ;  but  that  the  claim  ordebt  is  found  in  the  balance 
of  the  account;  and  that  it  is  the  balance  only  that  constitutes  the 
claim  of  the  party  to  whom  it  is  due.^'  And  in  Trueman  y.  IMon^ 
1  Smith's  Lead.  Oas.,  H.  &  W.'s  Notes,  966,  it  is  said  :  ''When 
men  deal  with  an  express  or  implied  agreement  that  what  each  selb 
or  deliyers  shall,  instead  of  giying  rise  to  a  demand  payable  at  once, 
stand  as  a  payment  or  off-set  for  what  has  been  or  may  be  received 
from  the  other,  their  liability  will  be  limited  to  and  depend  upon 
the  balance  as  finally  disclosed,  and  the  statute  will  not  begin  to 
run  until  the  date  of  the  last  item." 

Here  the  goods  deliyered  on  behalf  of  the  defendant  were  de- 
livered in  the  way  contemplated  by  these  authorities.  It  was  plainly 
understood  that  they  were  to  enter  into  the  account  between  the 
parties,  to  be  adjusted  when  plaintiff's  account  should  be  settled. 
It  is  quite  absurd  and  unnatural  to  suppose  that  the  defendant 
intended  that  these  small  items  should  be  treated  and  considered 
technically  as  payments  upon  plaintiff's  account  That  would  have 
been  contrary  to  the  ordinary  and  usual  way  of  dealing  in  such 
cases.  His  direction  was.  that  they  be  taken  to  the  plaintiff  to  be 
applied  upon  his  account  Applied  how?  By  a  credit  in  the  ordinaiy 
way  customary  in  such  cases.  The  plaintiff  was  to  credit  them  on 
the  opposite  side  of  his  account,  so  that  in  any  future  settlement 
between  the  parties,  the  defendant  could  haye  the  benefit  of  them. 
In  legal  effect  they  were  sold  to  the  plaintiff,  the  price  of  them  to 
be  credited  on  the  account  It  is  true  that  the  defendant  oonld 
not  haye  sued  and  recoyered  against  the  plaintiff  for  these  itenu. 
But  that  was  so  simply  because  the  plaintiff  did  not  owe  him  any 
thing.  But  suppose  the  defendant  had  in  the  same  way  delivered 
goods  to  the  plaintiff,  until  the  balance  was  in  his  fayor.  Would  it 
then  be  denied  that  he  could  have  sued  and  recoyered  against  tfas 
plaintiff  ?    It  has  never  been  decided  that  in  order  to  make  an  ao- 
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ooiint  of  miitnal  or  reciprocal  demands,  each  party  mast  hare,  as 
claimed  by  the  learned  counsel  for  the  appellant,  a  caase  of  action 
against  the  other  for  his  side  of  the  account  There  is  but  one 
cause  of  action  in  such  case,  and  that  is  for  the  balance.  But  were 
it  not  for  the  account  on  the  opposite  side,  each  party  would  have 
a  cause  of  action  for  the  items  of  his  account. 

In  Chambers  v.  Marks,  25  Penn.  St.  296,  Judge  Black,  using 
language  which  might  be  applied  to  this  case,  said:  ''This  was  a 
suit  for  a  balance  on  book  account.  The  plaintiff's  book  showed 
SBTeral  credits  within  six  years,  and  it  was  proved,  moreover,  that 
the  items  of  credit  were  delivered  on  account  and  credited  agree* 
ably  to  the  defendant's  request.  The  parties  must  settle  as  if  the 
statute  of  limitations  had  never  been  passed."  In  Norton  v.  Larco^ 
30  Cal.  126,  the  defendant,  being  indebted  to  the  plaintiffs  on  ac* 
count,  delivered  to  them  an  article  of  personal  property,  for  which 
they  gave  him  credit  at  a  valuation  agreed  on;  and  it  was  held  that 
thereby  the  account  between  the  parties  became  a  mutual,  open  and 
current  account  of  reciprocal  demands. 

I  will  now  notice,  so  far  as  deemed  important,  cases  to  which 
our  attention  was  called  on  behalf  of  the  defendant  In  Gold  v. 
Whiicomb,  14  Pick.  188,  as  stated  in  the  head  note,  ''a shopkeeper's 
account  containing  charges  of  articles  sold  to  the  defendants,  some 
of  them  within  six  years  before  action  brought,  and  also  containing 
credits  given  more  than  six  years  before  action  brought,  is  not  an 
account  current  or  a  mutual  account,  so  as  that  the  charges  within 
the  six  years  should  draw  the  previous  charges  out  of  the  operation  of 
the  statute  of  limitations."  The  case  is  but  briefly  reported,  with^ 
out  any  opinion  of  the  court  It  does  not  appear  what  the  items 
of  credit  were.  They  must  have  been  payments  of  money.  If  not, 
the  case  is  opposed  to  the  undoubted  law.  In  Lowher  v.  Smithy  7 
Barr.  381,  the  plaintiff,  a  powder  manu&cturer,  sued  the  defendant 
to  recover  upon  an  account  for  powder,  most  of  which  was  beyond 
six  years,  but  in  which  he  had  credited  the  defendant  for  saltpetre 
^and  brimstone;  and  he  claimed  that  these  credits  saved  the  whole 
account  from  the  bar  of  the  statute.  Two  witnesses,  who  were  in 
the  employ  of  the  defendant,  testified  that  they  never  knew  of  a 
purchase  of  powder  by  the  defendant  of  the  plaintiff,  as  an  ordinary 
tnmsaction,  but  that  it  was  always  an  exchange  for  saltpetre  and 
brimstone,  or  these  articles  were  delivered  to  the  plaintiff  to  be 
worked  up    and  returned  in  powder.      The  trial  judge  held,  as 
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matter  of  law,  that  these  were  mutual  acoounta  between  the  part- 
ies. This  was  held  error  in  the  court  of  review,  the  decision  there 
being  that  the  evidence  of  the  defendant  tended  to  show  that  there 
was  an  exchange  of  one  article  for  another,  or  in  other  words,  * 
payment  of  one  article  by  the  delivery  of  another.  The  point  de- 
cided was  that  an  account  is  not  rendered  mutual  by  credits  therein 
of  payments  either  in  money  or  property.  But  BooEBSy  J.,  used 
language  not  sanctioned  by  authority,  as  follows:  ^  A  mutual  ao- 
eount  is  when  each  has  a  demand  or  right  of  action  against  the 
other,  as,  for  example,  when  A.  and  B.  dealing  together,  A.  sells  & 
an  article  of  furniture,  or  any  other  commodity,  and  afterward  K 
sells  A.  property  of  the  same  or  a  different  description ;  this  oon- 
stitutes  a  reciprocal  demand,  because  A.  and  B.  have  a  demand  or 
right  of  action  against  each  other;''  and  he  said  this  is  not  so  when 
the  sale  is  only  by  one  to  the  other,  whether  it  is  to  be  paid  for  in 
cash  or  in  kind ;  and  that  the  manner  of  payment  could  surely 
make  no  difference.  This  case  is  criticised  in  1  Smith  Lead.  Gas., 
H.  &  W's.  Notes,  967,  and  the  reasoning  of  the  judge  who  wrote 
the  opinion  is  shown,  I  think,  dearly  to  be  unsound.  The  case  of 
Adams  v.  Carroll,  85  Penn.  St  209,  is  one  where  all  the  items  of 
the  account  were  upon  one  side  and  only  credits  for  money  pay- 
ments upon  the  other  side;  and  it  was  properly  held  not  to  be  a 
mutual  account.  It  is  in  reference  to  such  an  account  that  the  im- 
proper language  is  again  used  that  *^  to  constitute  mutual  accounts 
there  must  be  mutual  demands.  Each  party  must  have  a  demand 
or  right  of  action  against  the  other.^  These  Pennsylvania  decii> 
ions  were  made  under  a  statute,  the  language  of  which  is  like  that 
m  the  statute  of  James  I,  and  the  dicia  which  I  have  qaoted  are 
not  sanctioned  by  any  English  or  American  authority  oonstniing 
that  statute.  Similar  language  is  used  by  HoFFiujr,  J.,  in  Peek  v 
N.  Y.  and  Liverpool  U.  8.  Mail  S.  S.  Co.,  5  Bosw.  226,  a  case 
where  all  the  items  were  upon  one  side  and  simply  money  payments 
upon  the  other  side. 

Without  referring  to  more  authorities,  I  think  it  may  safely  be 
■aid  that  there  is  no  decided  case  in  this  country  or  England  which 
sustains  the  contention  of  the  defendant;  and  tiiat  the  phrase  '' re- 
ciprocal demands''  has  introduced  no  new  element  into  our  statafee 
of  limitations.  It  may  be  admitted  that  to  constitute  a  mutual  ac- 
count of  reciprocal  demands,  a  defendant,  when  sued,  most  have 
an  account  against  the  plaintiff,  which  he  can  inteipoee  as  a  setoff 
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to  the  extent  thereof.  It  is  not  needful,  however,  that  each  party 
«ball  haye  an  independent  cause  of  action  against  the  other.  The 
tmm  of  action  upon  such  an  account  is  really  in  law  for  the  balance 
due,  and  that  party  only  is  debtor  against  whom  the  balance  is 
found,  and  that  mle,  as  before  stated,  is  recognized  in  the  language 
of  the  statute.  Suppose  none  of  the  plaintiff's  account  had  been 
barred  by  the  statute,  and  he  had  sued  the  defendant  to  recover 
the  whole  of  it^  ignoring  the  credits.  Can  it  be  doubted,  that  upon 
the  facts  disclosed  in  the  evidence,  he  could  have  interposed  his 
account  for  the  butter  and  eggs  as  a  set-off  P  To  hold  otherwise  and 
sustain  the  contention  of  the  defendant,  would  be  to  substantially 
nullify  the  statute  of  limitations  in  actions  brought  to  recover  upon 
accounts,  as  such  accounts  generally  arise  and  exist  under  ciroum- 
fltances  similar  to  those  which  appear  here.  That  is,  goods  are  de- 
livered upon  the  one  side  to  off-set  or  to  be  credited  upon  goods  de« 
livered  upon  the  other  side,  the  account  being  permitted  to  run  for 
mutual  convenience,  and  the  balance  to  be  paid  by  the  party  against 
whom,  upon,final  adjustment^  it  shall  bo  found  to  exist. 

I  conclude,  therefore,  that  the  referee  committed  no  error  in  his 
decision  as  to  the  statute  of  limitations ;  and  I  will  now  proceed  to 
asamine  other  exceptions  to  which  our  attention  has  been  called. 

[Omitting  these.] 

The  judgment  should  be  aflSrmed,  with  costs. 

Judfftfiefii  affirfnstL 

All  concur,  except  Church,  C.  J.,  not  voting. 


Bruce  v.  Fultok  National  Bank. 

(79  N.  T.  151) 

Landiord  and  tenaiU — Utue — eat&nanl for  renewal — vihen  noi  binding  en  /nwii, 


In  a  leaaa  formally  and  tochnically  drawn,  with  an  evident  attention  to  details^ 
and  containing  Tarioas  covenants,  some  mutual  and  others  binding  onlj  the 
one  party  or  the  other,  there  was  a  covenant  on  the  part  of  the  lessor  for  a 
new  lease  at  the  expiration  of  the  term,  bat  no  corresponding  covenant  oa 
the  part  of  the  lessee  to  accept  it.  HMp  that  the  lessee  was  not  bound  ta 
it 
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ACTION  to  compel  acceptance  of  renewal  of  lease.    The  opiDion 
sufficiently  states  the  case.    The  plaintiff  had  judgment  at 
trial;  which  was  reversed  at  General  Term. 

A.  P.  Many  for  appellant.  Even  if  the  terms  were  less  direct, 
an&  if  the  lease  in  form  only  bound  the  lessor  to  grant  a  rsnewal, 
the  law  would  imply  that  the  lessee  was  bound  to  accept  it  so  long 
as  no  option  was  expressed.  Mayor  v.  Mabiey  18  N.  Y.  151 ;  «/bJb* 
son  y.  Cangefy  14  Abb.  195;  Shep.  TonchstonCy  53, 162;  Go.  Utt, 
47  h;  1  Leon.  824;  1  Gh.  Gas.  294;  2  Mod.  91;  1  Flatt  on  LeaseB, 
706;  Lord  Frankfort  v.  ThorpBy  2  Ball  ft  B.  872;  Curryy.  Siaktrnf, 
1  H.  &  J.  487;  Butler  y.  ThonMony  2  Otto,  412;  Pordage  y.  Ook,  i 
Wms.  Saund.  819;  Hud.  C.  Co.  r.  Ponn.  Goal  Co.,  8  WalL  276. 

S.  P.  Jfiashy  for  respondent. 

Danfobth,  J.  There  is  no  foundation  for  the  appellanti^ 
argument  The  parties  to  the  agreement  bound  tfaemselyes  by 
express  covenants  under  ''hand  and  seal/'  and  the  defendant  is  not 
shown  to  have  broken  any  one  of  them.  This  oonclusioa  was  abo 
reached  by  the  trial  court,  and  by  the  General  Term,  but  the  fint 
rendered  judgment  for  the  plaintiff  on  the  ground  that  firom  tiie 
words  of  certain  express  covenants  on  the  part  of  the  lessor  an 
additional  or  correlative  covenant  on  the  defendant's  part  might  be 
implied,  and  this  may  be  so  if  the  language  used  shows  clearly  that 
such  covenant  was  intended.  Sampson  v.  JSasterly,  9  B.  &  C.  565; 
Saltoun  V.  Houstoun,  1  Bing.  483;  Earl  of  Shrewsbury  v.  OouULy  % 
B.  &  Aid.  487.  But  this  construction  cannot  be  permitted  when 
it  is  apparent  that  the  parties  have  themselves  had  the  subject 
in  mind  and  either  one  has  withheld  a  promise  in  regard  to  it. 
That  being  so  we  can  no  more  collect  it  from  the  words  used  than 
we  can  supply  words,  for  in  either  case  we  should  make  the  contract 
speak  where  the  parties  themselves  were  silent ;  and  to  do  this  the 
court  has  no  power. 

The  agreement  before  us  is  very  explicit.  It  was  evidently  pn- 
pared  by  a  careful  and  experienced  draftsman.  Its  subject  is  not 
new,  nor  is  its  form  singular  or  unusual.  It  does  not  appear  that 
anything  was  omitted  which  either  party  intended  to  provide  for; 
^Mt  is  drawn  technically  in  form  and  with  obvious  attention  to  de- 
tails/' and  in  such  a  case  ''  a  covenant  cannot  be  implied  in  the 
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•baenoe  of  language  tending  to  a  conolosion  that  the  covenant  sought 
to  be  set  up  was  intended."  Hudson  Canal  Co^  y.  Penn.  Coal  Co^ 
8  WalL  276.  This  rule  is  cited  with  approbation  by  Allbn,  J.^ 
in  the  recent  case  of  Booth  v.  Cleveland  Rolling  Mitt  Co.,  74  N.  T. 
15,  and  it  applies  to  and  must  control  the  case  before  us. 

We  find  in  the  agreement  some  covenants  binding  the  pariiea 
mutually ;  others  only  the  lessor,  and  others  still  the  lessee,  —  ex- 
pressed in  apt  words  without  ambiguity  or  confusion.  There  is 
first  a  lease.  By  it  the  plaintiffs'  testator  as  lessor  ''  doth  grant, 
demise,"  etc.,  *'  to  the  party  of  the  second  part,"  the  defendant,  qer- 
tain  described  premises  ^^from  12  o'clock  at  noon  of  the  first  day 
of  Hay,  1856,  for  the  term  of  twenty-one  years  at  the  annual  rent 
of  tl,600,  payable  quarterly ; "  then  a  mutual  covenant  expressed  by 
the  words — 'Mt  is  agreed,"  that  in  case  of  non-payment  of.  rent 
when  due,  or  default  in  other  covenants  the  lessor  may  re-enter,, 
etc  ;  next — ^the  party  of  the  second  part,  the  lessee,  '^  for  himself^ 
his  successors  or  assigns,  doth  covenant  to  pay"  to  the  lessor  the  * 
yearly  rent,  also  all  taxes  assessed,  etc.,  on  the  demised  premises 
daring  the  term ;  then  —  *^  the  party  of  the  first  part  doth  covenant 
and  agree  that  on  paying  the  rent  and  performing  the  covenanter 
aud  agreements  "  in  the  lease  ''  contained  on  the  part  of  the  party 
of  the  second  part,"  he  shall  have  quiet  and  peaceable  possession  of 
the  premises  during  the  term. 

In  all  this  there  is  no  room  for  implication,  and  although  from 
the  word  ^demise"  a  covenant  in  law  would  be  implied  for  quiet 
enjoyment^  yet  that  covenant  has  been  expressed.  From  the  reserva- 
tion of  rent  there  is  an  implied  covenant  on  the  part  of  the  lessee 
to  pay  the  rent  so  reserved,  yet  a  covenant  to  that  end  has  been 
expressed  ;  an  omission  to  pay  the  rent,  or  a  breach  of  any  other 
covenant  would  warrant  an  entry  by  the  lessor,  yet  it  is  mutually 
agreed  that  such  shall  be  the  effect  of  such  omission.  Not  only 
then  have  technical  words  been  used  from  which  covenants  in  law 
would  arise,  Hayes  v.  Bickerstaff,  Yaughan,  118,  but  as  if  to  avoid 
the  possibility  of  misconstruction,  the  covenants  have  also  been 
written  out  Following  these  provisions  for  a  present  lease,  we  find 
covenants  in  reference  to  a  new  or  renewal  lease,  and  on  these  the 
plaintiff  rests  his  cause  of  action,  viz.:  ''And  the  said  parties  of 
the  first  part  do  hereby  covenant  and  agree,  that  if  the  said  party 
of  the  second  part,  or  his  assigns,  shall  well  and  truly  pay  the  rent 
hereby  reserved,  and  keep  and  perform  all  the  covenants  herein  oon« 
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tained  on  the  part  and  behalf  of  the  said  party  of  the  seoond  pait, 
his  successors  or  assigns,  the  said  Dorothea  A.  L.  Wolfe "  (partf 
of  :;he  first  part),  ^'her  heirs  or  assigns,  shall  and  will  at  the  end  or 
expiration  of  the  term  hereby  granted,  grant  unto  th^  said  party  of 
the  second  part  a  new  lease  of  said  premises  for  a  further  term  of 
twenty-one  years  next  ensuing  from  the  time  of  the  expiration  of 
the  term  hereby  granted,  at  such  annual  rent  (not  less  than  tin 
rent  hereby  reseryed)  as  shall  then  have  been  agreed  upon  by  the 
parties  or  otherwise  determined  or  ascertained  as  hereinafter  pro- 
Ti^ed/'  It  is  very  plain  that  here  is  a  corenant  by  the  lessor  only, 
—  an  agreement  by  her  to  give  a  new  lease.  There  is  none  by  the 
lessee  to  accept  it  If  we  consider  it  in  connection  with  tiie 
•covenants  which  have  preceded  it,  we  see  that  it  thus  exprenei 
the  whole  intention  of  the  parties,  for  such  is  their  language.  It 
declares  a  covenant  on  the  part  of  one  to  do  an  act  If  it  had  been 
intended  to  bind  both,  or  to  impose  a  correlative  obligation  on  the 
other,  we  should  expect  a  clear  statement  to  the  effect,  not  only 
that  one  would  give,  but  that  the  other  would  take  a  lease,  or 
the  use  of  words  from  which  such  an  agreement  must  necessarily 
have  been  implied.  It  is  not  a  present  grant  accepted  by  the  other 
party,  but  a  conditional  promise  or  covenant  to  grant  in  the  fntniB 
a  further  term.  It  may  be  regarded  as  an  offer  for  the  benefit  of 
the  lessee,  or  as  an  inducement  to  him  to  build  upon  or  impioTe 
the  premises,  giving  assurance  that  if  he  did  so  he  should  enjoy 
the  fruits  of  his  expenditure  for  a  longer  period.  Abed  y.  Baidif, 
13  Johns.  298.  This  view  is  strengthened  by  the  concession  made 
in  the  printed  points  of  the  appellants'  counsel  He  says:  '"The 
oircumstances  of  the  lessee  were  peculiar,  and  the  terms  of  the 
lease  were  exactly  adapted  to  them  and  to  the  wants  of  the  btnk. 
*  *  *  The  bank  was  about  to  erect  a  costly  banking-house  upon 
this  lot  and  its  own  adjoining  lot  on  Fulton  street **  The  kaeee 
therefore  would  require  the  privilege  of  renewal, — the  lessor  be 
indifferent  to  it  If  the  term  ended,  the  lot  with  the  bank  bniMing 
would  revert  to  the  lessor.  Piggot  v.  Mason,  1  FaL  412-^16.  There 
is  nothing  to  indicate  that  the  lessor  was  desirous  of  contuming 
the  lease,  nor  that  the  option  was  not  given  to  the  lessee  to  indaoe 
him  to  accept  the  original  lease  and  improve  the  property.  Besidei^ 
the  lessor  is  bound  to  give  a  new  lease  if  it  was  understood  that  the 
lessee  was  bound  to  accept ;  it  would  have  been  easier  and  more 
natural  and  in  harmony  with  the  structure  of  the  other  oovenaDti 
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regalatdng  the  engagements  of  the  parties,  to  have  entered  at  once 
into  a  lease  for  a  longer  period,  —  that  this  was  not  done  would,  of 
itself,  warrant  the  conclusion  that  such  result  was  not  intended 
except  at  the  option  of  the  lessee.  The  learned  counsel  for  the 
appellants,  however,  insists  that  the  subsequent  covenants  relating 
to  the  adjustment  of  rent  by  appraisers  bind  both  parties  ;  and  this 
is  80  to  a  certain  extent.  They  bind  the  lessor,  provided  the  rent  is 
fixed  '-'at  a  sum  not  less"  than  that  for  the  first  term,  and  they 
bind  the  lessee  absolutely.  Here  the  option  is  with  the  lessor.  He 
is  not  bound  to  accept  a  rent  less  than  $1,600.  The  lessee  is  bound, 
if  he  goes  before  the  arbitrators,  to  abide  by  and  perform  their 
award.  But  there  can  be  no  arbitration  until  the  lessor  is  called 
upon  to  give  a  new  or  renewal  lease.  When  this  event  happens  it 
may  be  that  both  parties  become  bound,  but  it  is  not  necessary  to 
decide  that  question,  — it  is  enough  that  there  can  be  no  arbitration 
if  there  is  no  acceptance  of  a  new  lease,  and  no  obligation  to  accept 
it  can  be  implied  from  the  subsequent  provisions,  for  we  have  seen 
that  there  is  an  express  covenant  concerning  it,  binding  on  the 
lessor  alone,  and  excluding  the  idea  that  the  lessee  is  bound,  and  in 
such  a  case  a  covenant  cannot  be  implied. 

As  we  look  further  into  the  agreement  we  find  other  reasons  for 
this  construction  of  the  covenants  of  the  respective  parties.  There 
follows  in  substantially  the  same  words  as  before,  another  covenaiit 
on  the  part  of  the  lessor,  for  another,  or  second,  renewal  lease  for 
twenty-one  years,  if  the  lessee  pays  his  rent  and  performs  his  cove- 
nentsy  at  such  annual  rent  (not  less  than  the  rent  reserved  for  the 
term  of  the  first  renewal)  as  shall  have  been  agreed  upon  or  other- 
wise determined  as  in  the  lease  provided.  Next — 'Mt  is  further 
covenanted  and  agreed  between  the  parties  hereto,  that  at  least 
ninety  days  previous  to  the  last  expiration  of  the  last  renewed  or 
third  term  of  twenty-one  years,  if  said  last  term  shall  be  granted,'^ 
the  demised  premises  shall  be  valued  and  appraised  as  a  vacant  lot 
by  arbitrators,  **  and  the  party  of  the  second  part  shall  purchase  the 
lot  at  its  appraised  value,"  and  '^  the  said  Dorothea  A.  L.  Wolfe 
will,  on  receiving  such  appraised  value,  grant  and  convey  to  the 
party  of  the  second  part  the  said  land  in  fee  simple."  There  is 
nothing  left  for  implication  here;  on  the  contrary  there  is  a  mutual 
covenant  that  the  party  of  the  second  part  will  buy,  and  that  the 
party  of  the  first  part  will  sell;  so  that  we  have  throughout  the  in- 
strument clearly  and  explicitly  expressed  the  covenants  and  obliga* 
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tionB  of  the  aeveral  parties,  and  we  may  say  of  this  oontiact  as  was 
«aid  concerning  a  statute  in  EdrieKs  c$Bd  :  **  The  sereral  inditing 
and  framing  of  the  different  branches  doth  argue  that  the  maker 
did  intend  a  difference  of  the  purview  remedies."  EdridCs  case, 
pt  5y  fol.  IIS9  3  Co.  From  the  different  language  used  in  the 
various  covenants  it  is  evident  that  the  omission  of  words  which 
would  impose  or  indicate  a  mutual  covenant  was  intentional,  for  it 
is  apparent  that  the  parties  knew  how  to  use  terms  applicable  to 
the  subject  It  would  therefore  be  a  perversion  of  the  plain  read- 
ing of  the  agreement  to  impose  upon  the  lessee  the  obligation  which 
is  assumed  to  lie  at  the  foundation  of  this  action,  and  it  could  only 
be  done  by  a  disregard  of  well-settied  principles  of  law.  In  CftanA- 
-ward  V.  Queen^  L.  B.,  1  Q.  B.  173,  the  court  refused  to  interpolate 
the  obligation  sought  to  be  implied.  Lord  Cockbubk  saying:  ^  the 
oonrt  should  take  great  care  not  to  make  the  contract  speak  where 
it  was  intentionally  silent ;  and  above  all  that  they  do  not  make  it 
speak  entirely  contrary  to  wbat»  as  may  be  gathered  from  the  whde 
terms  and  tenor  of  the  contract^  was  the  intention  of  the  parties;'' 
and  to  the  same  effect,  Hudson  Canal  Co.  v.  Penn.  Coal  Oo.^  8  WalL 
276;  Maryland  v.  Railroad  Co.,  23  id.  105;  Booth  v.  Cleveland  Jbdl- 
ing  MiU  Co.,  74  N.  Y.  15.  A  lease  similar  to  the  one  in  questioD 
oame  before  the  chancellor  in  1829,  and  while  the  precise  point  nov 
in  hand  was  not  presented,  it  is  evident  he  regarded  it  optionsl 
with  the  lessee  to  renew.  Piggoi  v.  Mason,  1  Pai.  412-415.  We 
have  not  overlooked  the  authorities  referred  to  by  the  learned  cooii* 
ael  for  the  appellant  They  do  not  seem  to  us  in  point.  In  Joia- 
807h  v.  Conger,  14  Abb.  195,  the  action  was  for  a  renewal  by  the 
tenant  against  the  landlord.  The  latter  was  clearly  bound  and 
upon  sufficient  consideration.  The  tenant  elected  to  have  the  obli- 
gation fulfilled.  Whether,  except  for  that  election,  the  leane 
would  have  been  bound,  was  not  in  question.  In  Pordage  v.  Oik, 
1  Williams^  Sannd.  319,  i,  the  decision  rests  on  the  word  ''agreed,'* 
which  was  said  to  be  ''  the  word  of  both  parties,''  and  so  both  were 
bound,  but  say  the  court,  **  it  might  be  otherwise  if  the  specialtj 
had  been  the  words  of  the  defendant  only  and  not  the  words  of  both 
parties."  In  Butter  v.  Thomson,  2  Otto,  412,  the  words  were  also 
the  words  of  the  buyer  and  seller.  Neither  case  has  therefore  aoy 
application  to  the  present  where  the  covenant  is  in  terms  the  coie- 
iiant  of  one  only.  Nor  do  those  cases  aid  the  appellants  which  hold 
that  any  words  in  a  deed  showing  an  agreement  to  do  a  thing  make 
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aooYenant  (Com.  Dig.  Gorenanty  A*,  2;  Vanghn's  B.  118;  Bawle 
on  CoYeDantSj  365;  Shepherd's  Touchstone,  162;  1  Piatt  on  Leases^ 
706y  and  cases  there  cited ;  Owrrjf  t.  Siantey,  Hayes  &  Jones,  487), 
for  the  yery  point  is  against  them  in  that  there  are  here  no  words 
to  that  effect  If  the  agreement  was  mutual  throughout,  the  prin- 
ciple of  these  decisions,  and  especially  Pordage  y.  Cbfe,  would  sus- 
tain the  appellants,  and  we  could  then  hold  with  the  learned  judge 
at  Special  Term  **  that  what  one  party  agreed  to  do,  the  other  as- 
sented to  and  concurred  in ;  **  but  if  the  construction  already  giYen 
by  us  to  the  agreement  is  correct,  such  is  not  its  character.  It  is 
Yeiy  probable  that  both  parties  contemplated  that  the  bank  would 
find  it  desirable  and  for  its  interest  to  continue  business  upon  the 
demised  premises  for  a  term  longer  than  that  of  the  original  lease, 
and  if  so  they  would  desire  the  **  right ''  or  **  priYilege  "  or  **  option  " 
of  a  lenewsJ,  but  we  can  find  no  express  covenant  or  any  thing 
from  which  a  coYenant  can  be  implied  that  they  would  remain  or 
accept  a  renewal,  of  the  lease.  We  think  therefore  that  the  case 
was  properly  disposed  of  by  the  Oeneral  Term  and  that  its  order 
should  be  affirmed,  and  judgment  absolute  ordered  for  the  defend- 
ant 

Order  afflrmed  and  judgmetii  accordingly. 
All  concur. 


Stephens  t.  Boabd  of  Eduoatiok  of  Citt  of  BrookIiTK. 

(79N.Y.188.) 

F^nmd — when  rtetpient  ofmcmey^firaudultnUjf  obtained  not  anoworMo. 

A  member  of  a  monieipal  boaid  reoelYed  moneys  belonging  to  it,  ae  its  attor- 
ney, and  appropriated  them  to  his  own  oae.  Subseqaently  he  procured 
moneja  from  the  plaintiff  on  a  forged  mortgage,  and  with  them  paid  his 
debt  to  the  board,  which  rooelYed  the  same  in  good,  faith  and  in  ignorance 
of  the  fraud  upon  the  plaintiir.  HM^  that  the  plaintiff  could  not  recoYer 
the  same  from  the  board. 

ACTION  for  money  had  and  reoeiTed.    The  opinion  states  the 
case.    The  plaintiff  had  judgment  below. 

Winekeai0r  BrUian,  for  appellant 
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Alonzo  C,  Farnkam^  for  respondent  The  money  of  the  plaintiff 
having  "been  yirtnally  stolen  from  him^  he  could  not  be  deprived  of 
his  title  thereto,  except  by  an  innocent  party  for  a  valnable  consid- 
eration. Caussidiere  v.  Seers,  2  Eeyes,  198 ;  U.  S.  v.  Siaie  Nat. 
Sk.  Boston,  6  Otto,  30;  Srower  y.  Pedbody^  3  Eem.  121;  Ba$ini 
V.  U.  S.,  93  IT.  S.  643;  WiUon  y.^ Smith,  3  How.  763;  Bk.  Metropo- 
lis V.  N.  E.  Bk.,  6  id.  212.  The  defendant  is  not  a  bona  fide 
holder  of  the  money,  having  received  it  in  payment  of  a  precedent 
debt  Wood  v.  Robinson,  22  N.  Y.  564.  Defendant  not  being  % 
bona  fide  holder,  as  against  the  prior  equity  of  the  plaintiff,  there  is 
ail  implied  privity  of  contract  between  the  parties.  Rap^e  v. 
Efnen/y  2  Dall.  51,  54;  McDougal  v.  Watting,  48  Barb.  364;  Pierce 
T.  Grafts,  12  Johns.  90,  94 

Akdbews,  J.     There  is  no  dispute  as  to  the  material  facts.    On 
and  prior  to  the  18th  of  December,  1871,  one  Gill  was  a  member 
of  the  board  of  education  of  the  city  of  Brooklyn,  and  as  attorney 
for  said  board  received  13,600.84,  the  money  of  the  board,  whidi 
he  wrongfully  converted  and  appropriated  to  his  own  use.    Soon 
after  the  date  mentioned  he  procured  from  the  plaintiff  on  a  mort- 
gage forged  by  him  on  the  property  of  a  third  person  $4^129.34  in 
a  check  of  the  plaintiff,  which  on  the  21st  of  December,  1871,  he 
deposited  in  a  bank  to  his  credit,  and  on  the  same  day  drew  his 
own  check  on  the  bank  in  which  the  deposit  was  made,  to  the 
order  of  the  board  of  education  for  the  amount  of  the  money  fraod- 
nlently  appropriated  by  him,  and  delivered  the  same  to  the  board, 
and  the  board  thereupon  credited  the  check  to  Gill  in  discharge  of 
his  debt    The  check  was  paid  in  due  course,  and  the  money 
yeceived  thereon  was  used  by  the  board  in  its  business.     The 
plaintiff,  about  two  months  thereafter,  ascertained  that  the  mort- 
gage received  from  Gill  was  a  forgery,  and  then  demanded  from 
the  defendant  the  money  received  from  Gill.    The  defendant  had 
no  notice  when  it  received  the  check  from  Gill  of  the  fraud  by 
which  he  obtained  the  money  of  the  plaintiff,  nor  had  it  any  infer- 
mation  as  to  the  source  from  which  the  money  to  his  credit  in  the 
bank  was  derived.     The  first  information  which  the  defendant  had 
of  the  facts  in  respect  thereto  was  at  the  time  of  the  demand  made 
by  the  plaintiff,  before  referred  to. 

The  question  is  presented  whether,  nnder  these  circnmataaoeB, 
toe  plaintiff  can  maintain  an  action  to  recover  the  money  received 
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by  the  defendatii  from  Gill  and  applied  in  payment  of  the  debt 
owing  bv  him  to  the  defendant.    We  are  of  opinion  that  the  action 
will  not  lie.     The  money  having   been  obtained  by  Gill  from  the 
plaintiff  by  fraud  and  felony,  the  former  acquired  no  title  thereto, 
and  the  plaintiff  could  recover  it  from  Gill  if  found  in  his  posses^ 
sion,  or  he  could  follow  it  into  the  hands  of  any  person  who 
received  it  from  Gill  without  consideration  or  with  notice  of  the 
fraud  by  which  he  obtained  it.     The  money  when  deposited  by 
Gill  in  the  bank  was  still  the  money  of  the  plaintiff.    The  bank 
was  a  mere  depository,  and  while  it  so  remained  the  plaintiff  could 
have  compelled  the  bank  to  restore  the  money  to  him  as  the  right- 
fnl  owner.     Tradesman's  Bk.  v.  Merrttf,  1  Pai,  302;  Mechanxcn* 
Hk,  v.  Ijevy,  3  id.  606;  Pennell  \.  DcffcU,  4  DeGex,  M.  &  G.  372. 
Biit  the  bank,  having  paid  it  out  on  the  check  of  Gill  without 
notice  of  any  defect  in  his  title,  was  thereafter  protected  against  any 
claim  of  the  plaintiff  therefor.    The  plaintiff,  however,  passing  by 
the  bank  to  whose   possession   the  money  first  came  from  Gill, 
claims  to  recover  of  the  defen4ant  on  the  ground  that  the  defend- 
ant^ having  received  it  from  Gill  in  payment  of  an  antecedent  debt, 
cannot  be  permitted  to  retain  it  as  against  the  plaintiff.   No  author- 
ity has  been  cited  which  sustains  this  position.    The  rule  has  been 
Fettled  by  a  long  lino  of  cases,  that  money  obtained  by  fraud  or 
felony  cannot  be  followed  by  the  true  owner  into  the  hands  of  one 
who  has  receiyed  it  bo7ia  fide  and  for  a  valuable  consideration  in 
dae  conrse  of  business.     This,  said  Lord  Holt  in  1  Salk.  126,  is 
'^  by  reason  of  the  course  of  trade  which  creates  a  property  in  the 
assignee  or  bearer  '*  —  and  in  Miller  v.  Eace,  4  Burr,  452,  Lord 
Haksftbld  said :  *^  The  true  reason  is  upon  account  of  the  cur- 
rency of  it;  it  cannot  be  recovered  after  it  has  passed  into  currency.*' 
No  saspicion  is  cast  upon  the  bona  fides  of  the  defendant.     It  re- 
ceived the  money  in  the  oi*dinary  course  of  business,  and  for  a  good 
and  valid  consideration.     The  defendant  had  no  connection  with, 
the  fraud  of  Gill.    He  did  not  act  or  assume  to  act  as  the  defend- 
ant's agent  in  the  transaction  with  the  plaintiff.     The  money  was: 
not  obtained  through  or  by  means  of  his  relation  to  the  defendant. 
The  position  and  rights  of  the  parties  are  precisely  the  same  as  it 
Gill  had  not  been  a  member  of  the  board  when  the  payment  was 
made,  or  as  if  the  debt  which  he  paid  had  not  originated  in  any 
violation  of  trust     It  is  said  that  the  case  is  to  be  governed  by  the 
doctrine  established  in  this  State  that  an  antecedent  debt  is  not 
Vol.  XXXY-65 
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8uch  a  consideration  as  will  cut  off  the  equities  of  third  parties  in 
respect  of  negotiable  securities  obtained  by  fraud.    But  no  case  has 
been  referred  to  where  this  doctrine  has  been  applied  to  money  re- 
ceived in  good  faith  in  payment  of  a  debt.    It  is  absolutely  neces- 
sary for  practical  business  transactions  that  the  payee  of  money  in 
due  course  of  business  shall  not  be  put  upon  inquiry  at  his  pen'l  as 
to  the  title  of  the  payor.    Money  has  no  ear-mark.     The  purchaser 
of  a  chattel  or  a  chose  in  action  may,  by  inquiry,  in  most  cases, 
ascertain  the  right  of  the  person  from  whom  he  takes  the  title. 
But  it  is  generally  impracticable  to  trace  the  source  from  which  the 
possessor  of  money  has  derived  it.    It  would  introduce  great  confu- 
sion into  commercial  dealings  it  the  creditor  who  receives  money 
in  payment  of  a  debt  is  subject  to  the  risk  of  accounting  therefor 
to  a  third  person  who  may  be  able  to  show  that  the  debtor  obtained 
it  from  him  by  felony  or  fraud.     The  law,  wisely,  from  consider- 
ations of   public   policy  and  convenience,   and  to  give  secnrity 
and  certainty  to  business  transactions,  adjudges  that  the  possession 
of  money  vests  the  title  in  the  holder  as  to  third  persons  dealing 
with  him  and  receiving  it  in  due  course  of  business  and  in  good 
faith  upon  a  valid  consideration.     If  the  consideration  is  good  as 
between  the  parties,  it  is  good  as  to  all  the  world.     ''Money,"  said 
Lord  Mansfield,  in  Miller  v.  Race,  before  cited,  "shall  never  be 
followed  into  the  hands  of  a  person  who  bona  fide  took  it  in  the 
course  of  currency  and  in  the  way  of  his  business."    The  q^uestion 
involved  in  this  case  was  considered  by  Johnson,  J.,  in  Jusih  t. 
Bank  of  Comnionwealihy  56  N.  Y.  478,  and  he  says:  ^  In  the  absence 
of  trust  or  agency  I  take  the  rule  to  be  that  it  is  only  to  the  extent 
of  the  interest  remaining  in  the  party  committing  the  fraud  that 
money  can  be  followed  as  against  an  innocent  party  having  a  lawful 
title  founded  upon  consideration;  and  that  if  it  has  been  paid  in 
the  ordinary  course  of  business,  cither  upon  a  new  consideration  or 
for  an  existing  debt,  the  right  of  the  party  to  follow  the  money  ii 
gone."    The  case  perhaps  did  not  call  for  a  decision  upon  the  point 
whether  an  existing  debt  was  a  sufficient  consideration  to  nphold  a 
title  to  money  fraudulently  obtained  by  a  debtor,  and  by  him  paid 
to  his  creditor,  as  against  the  defrauded  party;  but  we  think  it 
correctly  declares  the  rule  of  law  upon  the  subject.     The  case  of 
Causmdxere  v.  Beersy  2  Eeyes,  198,  is  entirely  oonsistent  with  the 
rule  here  declared.    The  defendant  in  that  case  had  no  right  to  tha 
money  either  against  the  agent  from  whom  he  obtained  it  or  tiie 
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principal  to  whom  it  belonged.     The  judgment  ahould  be  leTeraed 

and  a  new  trial  ordered. 

Juigmmt  rmtm'Bed. 
AUconenr. 


SOATTIROOOD  T.  VOOIX 

(99  N.  T.  M.) 

EMenM-^opiMofu  tfeapefU  m  to  qtuUUif, 

hk  an  aetloa  InvolTing  a  breach  of  wananty  that  a  oolton-gin  mm  ^  equal  in  afl 
nspoetB  to  the  beat  aaW'-gin  then  in  ofle,**  the  opiniona  of  oompeteai  and 
ezperianoed  men  are  admiaaJble  on  the  question  whether  the  cotton«gin  waa 
■iwaiTaated. 

ACTION  on  contract    The  opinion  states  the  point    The  de» 
fendant  had  judgment  below. 

/.  B.  Dewey,  for  appellant  It  was  error  to  reoeiye  in  evidenoe 
the  opinions  and  conclusions  of  defendants,  and  the  expert  wit- 
nesses called  by  them  as  to  whether  plaintiff's  gin  was  equal  to  the 
best  saw-gin  then  in  use.  Sieinbach  y.  La  Fayette  Ins,  Co.,  54  N. 
Y.  90,  90;  1  Phillips'  Et.  668,  660,  660;  1  Gr.  Ev.  (11th  ed.)  605, 
§  440;  2  Ph.  on  Ins.,  §  2112;  Jameson  t.  Drinhald,  12  Moore,  148; 
SiUs  V.  Brown,  9  C.  &  P.  601;  Heroy  y.  Van  Pelt,  4  Bosw.  60,  62; 
Nerman  y.  Wells,  17  Wend.  137, 161-164;  Lincoln  y.  Bar.,  etc.,  R. 
IL  Co.,  23  id.  425,  432-434;  Morehouse  y.  Mathews,  2  Oomst  614; 
Teerpenmng  y.  Com  Ex.  Ins.  Co.,  43  N.  Y.  279 ;  Simons  y.  Monier, 
29  Barb.  420,  425;  Hudson  y.  Caryl,  2  T.  &  C.  245;  Reynolds  y. 
Robinson,  64  N.  Y.  696-596;  ITarger  y.  Edmonds,  4  Barb.  266-258; 
Giles  Y.  ff  Toole,  id.  261-264;  Robinson  y.  Kinne,  1  T.  &  0.  60,  62. 

Samuel  Wood,  for  respondents. 

Dakfobth,  J.  The  complaint  alleges  that  by  the  contract  the 
plaintiff  **  did  warrant  said  cotton-gin  to  be  equal  m  all  respects  to 
the  best  saw-gin  then  in  use."  The  defendants  reiterate  this  ayer- 
nient  and  the  contract  set  out  in  the  answer,  and  accepted  by  the 
plaintiff  as  correct,  justifies  the  statement  The  defendants  set  up 
a  bleach  of  this  warraniyas  a  defense  to  the  plaintiff's  action,  and 
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the  referee  has  foand  in  favor  of  the  defendants  upon  that  issue. 
This  finding  is  sustained  by  the  General  Term,  and  is  obvioody 
supported  by  evidence.  It  cannot  therefore  be  reviewed  in  this 
court 

The  learned  counsel  for  the  appellant,  however,  insists  that  the 
referee  erred  in  receiving  the  opinions  of  witnesses  upon  the  point 
referred  to,  but  we  think  the  evidence  was  properly  admitted,  and 
that  the  exception  thereto  must  fail.  In  the  first  place,  testimony 
of  the  same  character  had  already  been  given  by  the  plaintiff,  and 
in  the  next  place,  the  fact  in  issue  could  only  be  determined  by  a 
comparison  of  the  merits  of  various  machines  with  those  of  one 
constructed  under  the  plaintiff's  invention.  There  was  an  inqoiiy 
of  the  plaintiff's  principal  witness  concerning  the  *' condition  of  the 
cotton  as  to  cleanliness  as  it  came  from  different  machines,''  and 
he  says  **  from  the  plaintiff's  gin  it  was  cleaner  and  whiter,"  and 
from  comparison  he  speaks  of  the  greater  production  of  one 
machine  over  the  other,  the  quality  of  its  work,  economy  of  opera* 
tion  and  facility  of  repair,  in  each  instance  giving  an  opinion.  The 
plaintiff  speaking  as  a  witness,  and  testifying  in  his  own  behalf, 
goes  a  little  farther.  Referring  to  the  contract  he  says  at  the  time 
of  making  it:  *^  I  was  acquainted  with  the  various  saw-gins  then  in 
use"  *  *  *  ^ji^  being  asked  by  his  counsel,  **  How  did  the 
saw-gins  compare  with  the  American  Needle  Cotton  Gin  and  Con- 
denser" (the  one  in  question)  ''at  the  time  of  the  execution  of  the 
contract  *  *  *  in  their  operation  and  working  ?  **  Answered: 
**  They  were  very  inferior  to  the  American  Needle  Cotton  Gin  and 
Condenser  at  the  time  of  the  execution  of  the  contract."  Similar 
testimony  was  given  by  Viall  and  True,  both  witnesses  for  the 
plaintiff.  The  example  thus  set  was  followed  by  the  other  side, 
and  the  plaintiff's  objection  is  therefore  unavailing.  But  we  think 
the  evidence  was  competent.  The  defendant's  witnesses  called  to 
express  an  opinion  were  not  merely  experts,  nor  were  they 
called  upon  to  give  an  opinion  upon  a  theoretical  state  of  &cti» 
but  were  asked  for  their,  judgment  upon  matters  within  their  per- 
sonal knowledge,  happening  nnder  their  own  observation,  and  con- 
cerning which  they  were  competent  from  education  and  experienoe 
to  form  and  declare  an  opinion. 

The  general  rule  requires  a  witness  to  testify  to  facts,  and  nol 
conclusions.  Yet  to  this  rule  there  are  exceptions,  and  one  is  here 
presented.    The  parties  by  their  contract  required  that  flie  ootloB- 
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gin  oo?ered  by  the  patent  **  should  be  eqnal  in  all  respects  to  the 
best  saw-gin  then  in  use."  To  determine  this  question  special 
knowledge  was  necessary,  and  this  could  be  best  acquired  by  experi- 
ence in  the  use  of  that  and  other  machines  made  for  a  like  pui*pose. 
Indeed  it  is  doubtful  whether  any  other  person  could  answer  it 
The  in?ention  or  a  machine  made  under  it  could  be  described^  and 
its  operation,  as  it  affected  the  quantity  and  quality  of  the  substance 
with  which  it  was  fed,  stated  to  the  referee ;  and  all  this  was  done, 
bnt  it  was  also  proper  to  take  the  opinion  of  competent  persons  as 
to  its  practical  working  and  its  comparative  value. 

The  inquiry  related  to  a  matter  which  was  not  the  subject  of 
general  knowledge,  but  depended  on  facts  which  from  their  nature 
it  would  be  difficult  if  not  impossible  to  place  before  the  referee, 
and  the  statement  embodied  in  the  opinion  given  in  evidence  was 
itself  a  fact  derived  from  peculiar  knowledge  and  skill  in  the  use  of 
the  various  machines  referred  to.  It  was  the  result  of  professional 
knowledge  and  practical  experience  {Bmerson  v.  Lowell  Oas  LiglU 
Co.f  6  Allen,  146),  and  the  question  raised  by  the  warranty  could 
hardly  be  answered  except  by  the  direct  opinion  of  those  who  pos- 
sessing this  superior  knowledge  and  experience  had  seen  the 
machines  in  operation,  or  knew  the  merits  of  machines  constructed 
under  the  plaintiff's  patent  and  others  then  in  use.  Upon  this 
ground,  therefore,  as  well  as  the  one  first  stated,  I  think  the  evi- 
dence objected  to  was  properly  received.  Nor  do  I  discover  that 
the  referee  erred  in  any  other  ruling. 

The  judgment  should  therefore  be  affirmed. 

Judgm&ni  qffirmetL 

All  concur. 


Benkbtt  y.  Gablook. 

09  N.  Y.  801.) 

3ViMf — «A0f»  uUiie^fben^fieiarif  dtfeated  by  negUgenae  tf  tnutse^-adtevm 

poisarion. 

Landa  were  conveyed  to  trustees,  their  heirs  and  assigns,  to  sell  sufficient  t« 
paj  oertaiB  debts,  and  then  to  lease  and  sapport  a  certain  iMnefldaiy  for 
life;  the  rasldoiim  to  be  held  for  the  benefit  of  the  grantor's  heirs  at  the 
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piration  of  the  life  estate ;  reeerving  to  the  gnnton  power  by  appointmeBt 
or  will  to  direct  where  the  residue  shoald  go;  the  trustees  in  their  dlseie- 
tioUf  upon  request  of  the  grantors*  to  sell  and  oonvejany  portion.  Hdi,\hMi 
the  trustees  took  the  whole  estate,  and  the  beneficiaries  only  an  eqaitabte 
interest ;  and  that  if  hj  the  ctcts  or  negligence  of  the  trustees  the  esute  of 
the  trustees  had  been  defeated  by  adverse  possession,  the  interest  of  the  re- 
■   maindermen  were  also  defeatea. 

ACTION  of  ejectment.   The  opinion  states  the  case.   The  plaint- 
iff had  judgment  at  trial,  which  was  reversed  at  General  Term* 

Henry  A.  Forsier,  for  appellanL 
'    Edward  C,  James,  for  respondent 

Daxfortu,  J.  Upon  the  facts  found  and  conceded  the  plaintiff 
is  entitled  to  recover  the  premises  in  question,  unless  thej  were 
held  adversely  for  twenty  years  before  the  commencement  of  the 
action.  This  was  the  defense  spread  out  in  the  answer  and  relied 
upon  at  the  triaL  The  trial  court  found,  and  there  was  evidence  to 
sustain  the  finding,  that  the  person  under  whom  the  defendant 
claimed,  on  the  26th  day  of  March,  1842,  entered  into  posaeadon 
of  the  premises  under  claim  of  title  exclusive  of  any  other  right, 
founding  such  claim  upon  a  written  instrument  as  being  a  convey- 
ance of  the  premises  in  question,  — that  from  that  time  there  had 
been  a  continual  occupation  and  possession  of  the  same,  and  there- 
fore the  defendant  had  judgment.  The  question  of  fact  thus  found 
has  not  been  disturbed  by  the  General  Term.  The  judgment  was 
reversed  upon  thq  ground  that  the  plaintiff's  estate  in  the  premiaa 
was  a  vested  remainder  created  by  deed  from  her  ancestor  to  MeasA 
Breeso  and  Varick,  trustees,  dated  May  24,  1808,  but  that  her  right 
of  entry  and  possession  did  not  accrue  until  1871,  and  as  the  action 
was  commenced  in  1874  the  statute  was  not  a  bar.  The  judgment 
to  be  given  upon  this  appeal  then  depends  upon  the  constructioB 
of  that  instrument  It  was  executed  by  Matthew  and  Martha 
Codd  —  Martha  was  the  owner  in  fee  of  the  premises  conveyed,  of 
which  the  land  in  controversy  forms  a  part,  Matthew  was  her  has* 
band,  and  the  plaintiff  their  child  and  living,  at  the  time  of  the 
execution  of  the  deed.  By  that  deed,  the  grantors,  in  considention, 
as  it  is  stated,  of  one  dollar,  and  in  order  to  effect  the  uses  and 
trusts  mentioned,  did  grant,  release  and  convey  uuto  the  tmsteei 
above  named,  and  their  heirs  and  assigns,  all  the  lands,  etc,  whereof 


JANUARY  TERM,  1880.  519 

Bennett  ▼.  Oarlock. 

they,  the  said  Matthev  and  Martha,  were  or  either  of  them  was 
seized  or  entitled  to  either  in  law  or  equity,  in  trust  First.  To  sell 
and  dispose  of  so  much  of  said  lands,  etc.,  as  shall  be  sufficient  td 
pay  all  debts  and  demands  then  subsisting  against  the  grantors  or 
either  ef  them.  Secondly.  In  trust  as  to  the  residue  of  said  lands 
to  lease,  nlanage,  cultivate  and  improve  the  same,  in  such  manned 
and  upon  such  terms  and  conditions  as  to  the  said  trustees  or  the 
surrivor  of  them,  or  tlie  heirs  or  assigns  of  such  survivor,  shall  from 
time  to  time  seem  proper  andjmost  for  the  interest  and  benefit  of 
said  Matthew  and  Martha  or  the  survivor  of  thetn,  th^'net  profits 
and  avails  whereof  are  to  be  paid  to  Matthew  during  his  lifetime 
for  the  suppoi^t  and  maintenance  of  Matthew  and  Martha  and  their 
children^  and  if  Martha  survives  Matthew,  then  to  her  during  her 
natural  life-time  for  the  maintenance  of  herself  and  children. 
Third.  That  the  said  trustees  and  the  survivor  of  them,  and  the 
heirs  and  assigns  of  said  survivor,  shall  hold  all  the  residue  of  said 
lands  over  and  above  what  may  be  sold  as  aforesaid  for  the  payment 
of  said  debts,  for  the  sole  use,  benefit  and  behoof  of  such  persons 
as  shall  be  the  right  heirs  of  them,  the  said  Matthew  and  Martha, 
at  the  time  of  the  death  of  the  survivor  of  them;  that  is,  to  their 
children  or  grandchildren,  or  such  other  person  as  by  the  laws  of 
the  State  of  Kew  York  would  be  heir  or  heirs  of  the  said  Matthew 
and  Martha  Codd  at  the  time  of  the  death  of  the  survivor  of  them 
if  this  deed  had  not  been  made.  Beserving  to  the  grantors,  how- 
ever, power  by  will  or  appointment  to  direct  to  whom  upon  the 
death  of  the  grantors  the  trust  estate  or  the  residue  of  the  lands 
should  go.  Fourth.  Upon  request  made  by  the  grantors  the  trustees 
were  authorized  in  their  discretion  to  sell  and  convey  any  portion 
of  said  lands  "  over  and  above  what  may  be  necessary  for  payment  of 
debts."  The  validity  of  this  instrument  is  not  called  in  question 
by  the  plaintiff,  nor  could  it  be,  nor  can  she  be  permitted  to  deny 
the  existence  of  facts  assumed  by  it,  and  in  consequence  of  which 
the  various  trusts  were  created.  For  she  introduced  it  in'  evidence 
as  part  of  her  case  and  as  the  foundation  of  her  title.  It  was 
however  before  the  Commission  of  Appeals,  and  it  was  by  that 
court  held  that  the  trusts  were  valid,  that  the  trustees  took  the  le* 
gal  title,  and  that  Martha  Codd  had  no  title  or  interest  in  the 
premises,  save  the  power  of  appointment  by  will.  Sain  v.  MaU 
U9on,  54  N.  Y.  663.  This  power  was  never  exercised.  The  de« 
fendant  prevailed  at  the  trial  upon  the  ruling  of  the  trial  judge. 
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that  the  whole  estate  in  law  and  equity  was  vested  in  the  trustees, 
subject  only  to  the  execution  of  the  trusty  that  the  persons  for 
whose  benefit  the  trust  was  created  took  no  interest  or  estate  io  the 
lands,  but  a  right  in  equity  to  enforce  the  performance  of  the  trust; 
and  the  judgment  was  reversed  upon  the  theory  that  the  trustees 
took  no  greater  interest  in  the  lands  conveyed  than  the  purposes  of 
the  trust  required;  that  if  any  debts  existed  they  must  be  presumed 
extinguished  prior  to  1871;  that  the  other  trust  ceased  with  the 
death  of  Martha  Godd,  and  that  the  plaintiff  took  a  vested  remain* 
der  in  fee,  which  by  virtue  of  the  statute  of  uses  was  a  legal  estate 
and  was  by  it  executed  at  the  death  of  Martha  Codd.  The  existence 
of  the  general  doctrine  in  regard  to  the  extent  of  the  estate  of  the 
trustees  is  not  questioned,  but  its  application  to  the  case  in  hand  is 
denied*  First,  it  is  to  be  noticed  that  the  grant  is  unto  Breese  snd 
Varick  ^'and  their  heirs  and  assigns''  of  all  the  lands,  etc.,  wber^ 
of  the  grantors  ''are  or"  whereof  either  of  them  is  seized  or  en- 
titled to  either  in  law  or  equity,  etc.,  ''in  trust  for  the  uses  abore 
stated.''  By  these  words  the  trustees  ^tma/aci>  at  least  take  an 
estate  in  fee  and  are  invested  with  all  the  legal  and  equitable  rights 
of  the  grantors  (1  Perry  on  Trusts,  §  315),  and  even  without  these 
words,  if  the  trusts  could  not  be  fully  executed  except  by  the  tms- 
tees  taking  an  inheritance,  their  estate  would  be  enlarged  into  a  fee 
simple  to  enable  them  to  carry  out  the  intention  of  the  grantors, 
'*and  this"  says  Kent,  G.  J.,  "has  been  frequently  ruled  in  chsn> 
eery.  And  the  Gourt  of  Kings  Bench,  in  the  time  of  Lord  Maks- 
FiELD,  made  the  same  decision  at  law."  Fisher  v.  Fields^  10  Johns. 
504. 

In  the  case  before  us,  there  is  a  trust  to  sell  and  a  trust  to  lease; 
to  perform  these  duties  the  trustees  must  have  a  fee  —  a  less  estate 
would  not  be  sufficient  to  satisfy  the  purposes  of  the  trust  I  Peny 
on  Trusts,  §  315  ;    CoUier  v.  WaUers,  L.  R,  17  Eq.  Gas.  252. 

Now  what  are  the  trusts  hero  ;  the  first  is  to  sell  so  much  of  the 
lands  as  shall  be  sufficient  to  pay  and  satisfy  all  debts,  dues  and  de- 
mands then  subsisting  against  the  grantors  or  either  of  thenu  By 
the  terms  of  the  deed  it  is  made  the  duty  of  the  trustees  to  sell, — for 
that  purpose  a  fee  is  necessary  —  again,  it  is  said  that  if  '*  a  fee  be 
given  in  terms  with  trusts  which  by  their  nature  extend  over  an 
indefinite  time,  the  estate  cannot  be  cut  down."  Doe  v.  Dames,  1 
Q.  B.  430.  Here  no  time  is  fixed  for  the  payment  of  the  debts  pn^ 
vided  for,  and  the  case  in  that  respect  is  like  OoUier  v.  WaUerh 
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supra.  It  is  plaia  that  no  precise  period  for  the  continaation  of 
the  trast  is  mentioned,  nor  could  it  have  been  ascertained  at  the 
time  or  the  execution  of  this  deed.  Again,  this  power  extends  to  the 
whole  land  conveyed  and  is  not  confined  to  any  particular  piece  or 
parcel  of  it.  The  force  of  the  aigument  then  would  not  be  weak- 
ened if  we  knew  that  the  debts  could  be  paid  from  the  proceeds  of 
a  small  portion,  and  that  the  whole  of  the  land  would  not  be  re- 
quired for  that  purpose,  the  question  being  what  estate  was  conferred 
upon  the  trustees  ;  whatever  estate  was  conferred  must  vest  as  to 
the  whole.  In  Oottier  v.  Walters,  supra,  it  is  stated  by  the  master 
of  the  rolls,  as  a  nile  collected  from  all  the  authorities,  '^  that  yoa 
cannnot  cut  down  the  estate  in  fee  simple  unless  you  can  point  out 
on  the  face  of  the  will  what  less  estate  the  trustees  take."  That  has 
not  been  done  in  this  case. 

In  Niehol  t.  Walworth,  4  Den.  385,  Jeweit,  J.,  says:  '^  The  rule 
at  common  law  as  well  as  by  statute  is  that  the  trustee  takes  that 
quantity  of  interest  only  which  the  purposes  of  the  trust  require 
and  the  instrument  creating  it  permits.    The  legal  estate  is  in  the 
trustee  so  long  as  the  execution  of  the  trust  requires  it,  and  no 
longer,  and  then  it  vests  in  the  person  beneficially  entitled."    And 
this  is  cited  by  the  respondent  in  support  of  the  doctrine  on  which 
the  judgment  of  the  General  Term  was  placed.     The  grant  in  that 
case  was  unlike  the  one  before  us  —  there  were  no  words  of  inherit- 
ance — it  was  unaccompanied  by  any  power  to  sell  or  of  manage- 
ment on  the  part  of  the  trustee.    The  trust  was  simply  to  receive 
the  rents,  issues  and  profits  of  the  land  and  apply  the  same  to  the 
support  of  a  person  named,  upon  the  express  condition  that  the 
same  should  not  be  sold  during  her  life,  but  held  for  the  purpose 
stated,  and  the  grantor  added,  after  her  death  *'I  give,  grant  and 
convey  the  said  premises  to  my  natural  daughter  Mary,'' etc.  There 
the  trustee  took  an  estate  for  the  life  of  the  person  named  in  trust 
for  her,  and  the  limitation  in  remainder  after  her  death  was  directly 
to  Mary  in  fee. 

Norton  v.  Norton,  2  Sandf.  296,  also  cited  by  respondent,  is  not 
in  conflict  with  these  views.  The  plaintiff  claimed  a  life  estate  in 
the  premises  as  tenant  by  the  curtesy.  This  was  denied,  and  upon 
the  hearing  it  appeared  that  J.  L.  N.  had  theretofore  granted  unto 
one  Hannah  Clinton,  her  executors,  etc.,  all  the  estate  which  as 
husband  of  Sarah  Norton  he  had  in  her  laud  in  trust  for  Sarah, 
giving  her  power  through  her  said  trustee  to  dispose  of  the  property^ 
Vol.  XXXV—  66 
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collect  rents,  etc.  The  questions  before  the  court  turned  on  the 
effect  of  this  couTeyance.  It  was  held  that  it  did  not  con?ey  the 
fee,  the  court  saying:  ''The  purpose  of  this  trust  was  first  for 
Mrs.  Norton  and  second  to  empower  her  through  her  trustee  to 
dispose  of  the  property,  manage  it,  and  collect  the  rents ;  the  first 
object  and  all  of  the  second,  except  the  power  of  disposal,  were 
attainable  by  a  trust  which  should  cease  on  her  death.  For  those 
objects  therefore  the  estate  of  the  trusteo  cannot  be  deemed  to  have 
extended  beyond  her  life ;  the  power  of  disposing  of  the  property 
is  limited  to  her  alone  ;  there  is  no  limitation  in  favor  of  her  heirn 
or  devisees,  nor  any  language  from  which  an  intention  is  to  be 
inferred  that  others  were  to  execute  the  power.''  It  was  held  that 
the  trust  ceased  on  Mrs.  Norton's  death,  and  that  the  plaintiff  hsd 
a  legal  estate  as  tenant  by  the  curtesy.  There  were  no  words  of 
inheritance ;  none  from  which  an  intent  could  be  inferred  of  s 
greater  estate  than  for  the  life  of  Mrs.  Norton,  nor  any  object  to  be 
accomplished  which  required  it.  In  the  case  before  us  it  is  quite 
otherwise.  It  is  claimed  by  the  respondent  that  the  estate  of  the 
trustees  ceased  when  the  purposes  of  the  trust  were  accomplished, 
and  assuming  that  the  debts  were  paid,  the  death  of  Mrs.  Codd  put 
an  end  to  the  trust  estate.  This  must  be  so,  but  then  and  for 
nearly  thirty  years  before  that  time,  the  trustees,  holders  of  the 
legal  estate,  had  neglected  to  assert  their  title.  As  against  them 
the  defendant  had  a  good  title  by  adverse  possession.  Perry  on 
Trusts,  §  858;  Hill  on  Trustees,  *267;  LmoOIen  v.  Maciwarih,  i 
Eq.  Cas.  Arb.  579;  Hounden  y.  Lord  Annesley,  2  S.  &  Lef.  629; 
Feiitland  v.  Slokes,  2  Ball  &  B.  176. 

What  estate  has  the  plaintiff  ?  Not  a  legal  estate  in  fee,  for  as 
we  have  seen  the  whole  legal  estate  vested  in  Breese  and  Varick  as 
trustees.  Martha  Codd  had  an  equitable  estate  for  life,  her  children, 
of  whom  the  plaintiff  was  one,  an  equitable  remainder  liable  to  be 
defeated  by  dying  before  their  mother,  or  in  part  by  after-bora 
children  who  at  the  time  of  the  mother's  death  should  be  living 
The  estate  or  interest  cannot  be  more  than  this.  Although  the 
plaintiff  was  living  when  the  trust  was  created,  she  is  not  named  m 
the  deed  nor  is  she  referred  to  as  one  then  in  existence.  There 
is  even  no  provision  made  for  children  then  4n  esse.  The 
beneficiaries  are  those  who  as  child  or  grandchild,  or  those  failing 
others,  are  entitled  to  inherit  who  shall  be  living  when  the  mother 
dies.  The  plaintiff  happens  to  be  one  of  them ;  and  for  that  reason. 
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and  not  because  she  was  living  at  the  time  of  the  execution  of  the 
deed,  she  takes  an  interest^  which  for  the  reason  above  stated  can 
bean  equitable  one  merely.  WootFs  case  in  the  Supreme  Court 
under  the  name  of  Wood  v.  Mather,  28  Barb.  473,  and  in  the  Court 
of  Appeals  as  Anderson  v.  Mather,  44  K.  Y.  249,  sustains  this 
construction. 

The  defense,  good  against  the  trustees,  is  good  against  the  plaintiff 
also.  They  had  the  whole  legal  and  equitable  estate ;  she  an  equita- 
ble interest  only  upon  the  strength  of  which  she  could  enforce  the 
performance  of  the  trust  in  equity.  At  the  death  of  her  mother,* 
Martha  Godd,  the  plaintiff  became  entitled  to  the  receipt  of  the 
rents  and  profits  and  to  the  actual  possession  of  the  land  then  in 
the  hands  of  the  trustees ;  she  could  have  no  more.  Whatever 
way  it  was  conveyed  to  her,  by  the  trustees  themselves  or  by 
force  of  the  statute,  she  took  subject  to  the  acts  of  the  trustees,^ 
and  became  bound  and  affected  by  their  affirmative  acts,  and  by 
their  neglects.  If  by  their  neglect  or  consent  an  estate  had  been 
acquired  by  the  defendant,  or  ho  had  obtained  an  advantage  which 
prevented  the  trustees  from  asserting  their  title,  the  plaintiff  stand- 
ing in  their  place  is  equally  estopped  and  prevented.  In  Jackson 
V.  Johnson,  5  Cow.  74,  the  grant  was  to  A.  and  his  heirs  in  trust 
for  the  children  of  B.  Sayaoe,  C.  J.,  says  :  ''  A.  was  authorized 
to  sell  the  lands  to  reimburse  advances  which  it  was  contemplated  he 
would  make,  and  in  fact  did  make.  He  took  the  legal  estate  and  the 
heirs  only  an  equitable  one.**  ♦  ♦  ♦  jjjg  (A.*8)  acts  were  valid 
and  binding  upon  those  heirs,  and  when  he  conveyed  to  them  the 
legal  estate  they  took  it  subject  to  such  equitable  interests  as  the 
defendant  and  others  had  acquired  in  the  lands  by  virtue  of  the 
acts  of  the  trustees.  In  Smiliey.  Biffle  2  Barr.  52,  the  court  say  : 
**  Where  cestui  que  trust  and  trustee  are  both  out  of  possession  for 
the  time  limited,  the  party  in  possession  has  a  good  bar  against 
both."  If  for  any  reason  the  estate  of  the  trustees  had  been  void 
at  its  creation,  the  remainder  in  the  plaintiff,  however  it  may  have 
been  termed,  would  have  been  void  also ;  for  it  is  limited  upon  the 
trust  estate.  So  if  the  estate  of  the  trustees  is  defeated  in  any  way^ 
or  if  their  right  of  action  for  its  possession  is  barred,  the  remainder 
must  be  defeated  and  the  plaintiff's  right  barred,  because  it  rests 
upon  the  same  title. 

Bat  the  plaintiff  insists  that  this  does  not  affect  her,  and  as  the 
foundation  of  her  claim  asserts,  first,  that  on  the  execution  of  the 
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trust  deed  she  became  vested  with  a  legal  estate  in  remainder  lim* 
ited  by  way  of  use,  and  second,  that  the  statute  did  not  run  against 
her  right  of  action  until  by  her  mother's  death,  she  was  entitled  to 
possession,  and  if  this  is  so  she  is  entitled  to  recover.  But  how  can 
that  be  ?  That  the  trustees  were  clothed  by  appropriate  words 
with  all  the  legal  and  equitable  interests  of  Matthew  and  MarthA 
Godd,  cannot  be  denied,  and  with  the  language  the  purpose  of  the 
trust  concurs.  They  may  sell,  of  course  they  may  give  a  good  title 
as  full  and  perfect  as  that  possessed  by  the  grantors.  BrewsUr  t. 
Striker^  2  Comst.  19.  A  title  during  the  life  of  Martha  Codd 
would  clearly  not  be  such  an  one.  A  title  subject  to  a  vested  re> 
maind^r  in  fee  would  be  any  thing  but  unincumbered,  and  yet  if 
the  plaintiff  is  right,  such  a  title  is  the  only  one  the  trustees  could 
give,  for  that  remainder  extended  to  all  the  lands  referred  to  in  the 
deed.  And  nothing  short  of  this  will  aid  the  plaintiff ;  for  if  she 
did  not  take  a  vested  remainder  at  the  time  of  the  execution  of  the 
deed  she  would  afterward  stand  in  the  place  of  the  trustees  and  be 
subject  to  their  acts  with  no  better  right  of  action  than  they  had. 
There  is  no  ground  on  which  the  plaintiff  can  recover. 

The  order  of  the  General  Term  should  be  reversed,  and  the  judg- 
ment  of  the  Special  Term  affirmed. 

Order  reversed  and  judgment  affirmed. 

All  concur,  except  Rapallo,  J.,  dissenting,  and  Eabi^  J.,  tak- 
ing  no  part 
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CrvmiruU  law  —  wUhdrawU  of  prisoner' a  ehaUenge — widenee  ^^prdkOntkm  <f 

physician's  testimony. 

On  a  trial  for  murder  the  prisoner,  haying  challenged  the  arraj,  may  with- 
draw the  challenge*  and  thus  waive  the  irregularity. 

On  a  trial  for  murder,  hj  poison,  a  physician  is  not  prohibited  from  testlfylag 
to  the  results  of  his  examination  of  the  deceased,  and  to  the  statcmenta  of  the 
deceased  during  such  examination,  while  attending  him  In  his  last  illocsa* 

*  See  Oampau  ▼.  North  (90  Mich.  008)  i  88  Am.  Rep.  433,  and  note,  p.  43L 
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nONVIOTION  of  murder.     The  opinion  states  the  case. 

James  Woody  for  plaintiff  in  error.  The  prisoner  could  not  law* 
fhllj  withdraw  his  challenge  to  the  array  after  it  had  been  sustained 
by  the  court.  Lord  Dacres^  case,  Kelynge,  69;  1  Woodeson,  346;  3 
Inst  30;  People  y.  Cancemi,  7  Abb.  271;  18  N.  Y.  128;  Rex  v.  Wil- 
liamSy  Russ.  &  Byan,  224;  Pfeiffer  v.  Oomm.,  3  Harris,  468;  Rez  v. 
Wolf,  1  Chit  401;  18  Eng.  C.  L.  115 ;  Comm.  v.  Canfield,  Thatcher 
Cr.  Cas.  510;  Sickens  v.  People,  19  N.  Y.  549;  McCloskey  v.  People^ 
5  Park.  Or.  308;  1  Sellon  Pr.  477;  People  v.  McKay,  18  Johns. 
2U ;  SUde  v.  Wxlliama,  1  Rich.  188  ;  People  v.  Monegha^tiy  1  Park. 
Cr.  570.  The  court  erred  in  oyerruling  the  objection  to  the 
facts  testified  to  by  the  physician  Ooe  as  privileged  communica- 
tions. 2  R.  S.  406,  m.  p.  §§  72,  73;  Code  of  Civ.  Proc.,  §§  833, 834, 
835,836;  Peoples.  Stout,  3  Park.  Cr.  670;  Wilson  y.  Rastall,  4^ 
T.  R.  753 ;  Rez  v.  Withers,  2  Camp.  578;  Bank  of  Utica  v.  Merse- 
reau,  3  Barb.  Ch.  592;  Parker  v.  Carter,  4  Mumf.  273;  Greenl.  Ev. 
278 ;  1  Edw.  Oh.  439;  4  Pai.  460;  14  Wend.  637,  641 ;  Eddington  v. 
Mut.  Ufe  Ins.  Co.  of  Neto  York,  5  Hun,  1  ;  67  N.  Y.  185;  DilM>ef 
Y.  Home  Life  Ins.  Co.,  69  N.  Y.  256;  Jackson  v.  Lettns,  17  Johns. 
475;  McClusky  v.  Cromwell,  11  N.  Y.  601;  Newell  v.  People,  7  id. 
97. 

D.  W.  Noyes,  for  defendant  in  error. 

Earl,  J.  William  Pierson,  the  prisoner,  was  indicted  in  Liv- 
ingston county  for  murder,  in  causing  the  death  by  poison  of 
Leaman  B.  Withey,  in  February,  1877.  He  was  tried  at  the  Oyer 
and  Terminer  of  that  county  in  February,  1878,  and  was  convicted 
and  sentenced  to  bo  hung.  His  conviction  was  affirmed  at  the 
General  Term  of  the  Supreme  Court  He  has  now  brought  his 
case  into  this  court  by  writ  of  error,  and  seeks  to  have  his  convic- 
tion reversed  for  several  errors  which  have  been  ably  presented  for 
our  consideration  by  his  counsel. 

[Omitting  an  immaterial  statement] 

When  the  case  was  moved  for  trial  the  prisoner  challenged  the 
array  of  jurors,  and  alleged  as  a  ground  of  challenge  that  the  second 
box  was  not  kept  by  the  clerk  and  brought  into  court  at  the  time 
of  drawing  the  jurors.  The  district-attorney  took  issue  upon  the 
challenge,  and  upon  the  trial  of   such  issue  the  facts  appeared  as 
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above  stated,  and  the  court  sustained  the  challenge.  The  prisoner 
thereupon  withdrew  his  challenge,  and  a  jury  was  then  impanelled 
and  the  trial  proceeded.  It  is  now  claimed  by  the  learned  counsel 
for  the  prisoner  that  the  challenge  was  properly  sustained,  and  that 
after  it  was  sustained  the  prisoner  could  not  lawfully  withdraw  it 
and  go  to  trial  before  a  jury  thus  irregularly  drawn. 

It  is  not  important  for  us  to  determine  whether  the  challenge 
was  properly  sustained,  because  whether  it  was  or  not  we  are  of 
opinion  that  the  prisoner  could  withdraw  his  challenge  and  waive 
any  irregularity  which  existed  in  this  case.  The  maxim  quiUbd 
potest  renuneiare  juri  pro  se  introducto  is  of  quite  general  applica- 
tion. One  may  waive  constitutional  provisions  intended  for  hiB 
benefit  Lee  v.  Tillotson,  24  Wend.  337;  Van  Hook  y.  WhiOkk, 
26  id.  43;  People  y.  Murray y  5  Hill,  468;  Baker  y.  Braman^  6  id. 
47;  Embury  v.  Conner,  3  N.  T.  511.  A  prisoner  may  waive  a  trisl 
by  jury  and  plead  guilty;  he  may  waive  a  plea  of  auirefois  aequU 
by  not  interposing  it  or  withdrawing  it;  he  may  waive  or  withdnv 
a  challenge  to  a  juror;  he  could  waive  his  right  to  have  a  challenge 
of  a  juror  for  favor  tried  by  triers,  and  consent  that  it  be  tried  b; 
the  court;  he  may  waive  objections  to  improper  or  incompetent 
evidence ;  in  a  court  of  special  sessions  he  may  waive  a  trial  by 
jury  and  be  tried  by  the  court;  he  may  waive  a  challenge  to  the 
array  of  jurors  by  a  challenge  to  the  polls;  he  could  consent' to  the 
separation  of  the  jury  during  the  trial,  when  such  separation,  with- 
out such  consent,  would  be  ground  of  error.  A  man  cannot  legally 
be  indicted  and  tried  as  accessory  to  a  felony  until  the  principal  be 
convicted,  and  yet  if  he  go  to  trial  without  insisting  on  the  objec- 
tion he  is  held  to  have  waived  it  People  v.  McKay ,  18  Johns.  212; 
People  v.  Mathery  4  Wend.  229, 245, 246 ;  21  Am.  Deo.  122 ;  People  v. 
Rathbuny  21  Wend.  509, 542 ;  Stephens  v.  PeopUy  19  N.  Y.  549,  563; 
Gardiner  v.  People,  6  Park.  Gr.  155.  In  People  v.  Raihiun,  Gownr, 
J.,  said :  ^'The  prisoner  may  even  waive  his  right  to  a  trial  at  (be 
hands  of  a  jury  on  the  merits  by  pleading  gnilty.  Having  this 
power,  no  one  will  pretend  that  he  cannot  consent  to  any  thing 
less.  He  may  waive  any  matter  of  form  or  substance,  excepting 
only  what  may  relate  to  the  jurisdiction  of  the  court"  In  CiaiieMit 
V.  Peoplsy  18  N.  T.  128,  a  case  very  much  relied  upon  by  the  coon- 
sel  for  the  prisoner,  twelve  jurors  were  empanelled  for  the  trial,  and 
during  the  trial  the  prisoner  stipulated  that  one  juror  might  be 
withdrawn,  and  ttiat  the  trial  should  proceed  with  eleven  jnroi& 
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It  did  SO  proceed,  and  tho  prisoner  was  convicted.  It  was  held  that 
the  conviction  was  illegal.  The  decision  was  based  upon  two 
grounds:  that  the  parties  could  not  by  consent  alter  the  substantial 
constitution  of  tho  court;  and  that  the  State  has  an  interest  in  the 
preservation  of  tho  liberties  and  lives  of  its  citizens,  and  will  not 
allow  them  to  be  taken  away  without  due  process  of  law,  even  by 
the  consent  of  those  accused  of  crime.  Stronq,  J.,  said:  '*The 
substantial  constitution  of  the  legal  tribunal  and  the  fundamental 
mode  of  its  proceeding  are  not  within  the  power  of  the  parties;^ 
that  ^*  the  State^  the  public,  have  an  interest  in  the  preservation  of 
the  liberties  and  the  lives  of  the  citizens,  and  will  not  allow  them 
to  be  taken  away  ^  without  due  process  of  law  ; ' ''  and  he  further 
said  that  the  right  to  aflFect  by  consent  the  conduct  of  a  case  in  a 
criminal  prosecution  **  should  not  be  permitted  to  extend  so  far  as 
to  work  radical  changes  in  great  and  leading  provisions  as  to  the 
Qiganization  of  the  tribunals  or  the  mode  of  proceeding  prescribed 
by  the  Constitution  and  the  laws.  Effect  may  justly  and  safely  be 
given  to  such  consent  in  many  particulars,  and  the  law  docs  in 
respect  to  various  matters  regard  and  act  upon  it  as  valid.  Objec* 
tions  to  jnrors  may  be  waived;  the  court  may  be  substituted  for 
triers  to  dispose  of  challenges  to  jurors;  secondary  instead  of 
primary  evidence  may  be  received,  admissions  of  facts  allowed ; 
and  in  similar  particulars  as  well  as  in  relation  to  mere  formal  pro- 
ceedings generally  consent  will  render  valid  what  without  it  would 
be  erroneous.^ 

That  case  is  no  authority  for  the  contention  of  the  prisoner's 
counsel  in  this  case.  Here  there  was  due  process  of  law.  The 
prisoner  was  tried  by  a  common-law  jury  of  twelve.  The  jurors  all 
possessed  the  qualifications  prescribed  by  statute,  and  they  were  se- 
lected and  returned  for  jury  service  by  the  proper  officials  in  the 
mode  required  by  statute.  The  consent  evinced  by  the  withdrawal 
of  the  challenge  did  not  affect  the  substantial  constitution  of  the  tri- 
bunal before  which  the  prisoner  was  tried.  The  objects  of  all  the  jury 
laws  are  to  distribute  the  burden  of  jury  service  among  all  those 
liable  to  such  service  and  to  secure  impartial  jurors  of  the  requisite 
qualifications.  To  secure  the  first  object  lists  of  jurors  are  required 
to  be  made  and  returned  to  the  county  clerk  in  each  county  eveiy 
three  years.  The  names  thus  returned  are  required  to  be  put  into 
a  box,  from  which  jurors  for  any  term  of  court  are  required  to  be 
drawn,  and  when  a  juror  has  once  attended  and  served,  his  name  ia 
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not  to  be  returned  to  that  box,  but  is  to  be  placed  in  another  box, 
to  the  end  that  he  may  not  be  drawn  for  service  again  until  all  have 
been  drawn  from  the  box  first  named.    Code,  §  1051.    The  second 
object  is  attained  by  requiring  that  only  persons  of  the  prescribed 
qualifications  shall  be  returned  for  jurors,  and  that  they  shall  be 
chosen  by  lot.    Now  all  these  substantial  provisions  were  obserTed 
in  this  case.    The  jurors  upon  the  array  were  all  persons  who  hai 
been  returned  as  such  by  the  proper  officials.    They  all  possesaed 
the  statutory  qualifications,  and  they  were  chosen  by  lot    When 
these  substantial  conditions  exist,  the  rest  must  generally  be  matter 
of  form,  which  can  be  arranged  or  waived  by  consent^  tacit  or  ex- 
pressed.    Here  the  only  irregularity  alleged  is  that  the  second  box 
was  not  kept  or  brought  into  court     The  fact  that  it  was  not  kept 
was  not  known  to  the  court  at  the  time  it  made  the  order  designat- 
ing the  box  from  which  the  jurora  were  to  be  drawn.    In  the  exer- 
cise of  its  discretion,  and  to  carry  out  the  manifest  purpose  of  the 
law,  it  ordered  the  jurors  to  be  drawn  from  the  first  box.    A  coart 
would  not  be  expected  to  order  jurors  to  be  drawn  from  the  seoond 
box,  containing  the  names  of  those  who  had  once  served,  so  long 
as  there  were  sufficient  names  in  the  first  box.    It  cannot  therefore 
be  inferred,  if  all  the  boxes  had  been  kept  and  brought  into  oonrt 
and  the  orders  then  made,  that  different  jurors  would  have  been 
drawn  and  summoned  from  those  who  were  actually  drawn  sod 
summoned.     But  even  if  it  could  be  thus  inferred,  it  cannot  be  de- 
nied that  the  persons  impanelled  to  try  the  prisoner  were  jurors 
made  so  in  the  mode  prescribed  by  law  and  possessing  lawful  quali- 
fications.    If  therefore  there  was  any  irregularity  which  would  be 
ground  of  error,  it  was  merely  formal,  affecting  no  public  inter- 
est, trenching  upon  no  public  policy;  and  to  hold  that  it  could  not 
be  waived  would  be  mthout  precedent  and  against  reason. 

While  Withey  was  sick,  suffering  from  the  poison  which  is  sup- 
posed to  have  been  administered  to  him.  Dr.  Coe,  a  practicing  phy« 
sician,  was  called  to  see  him  by  the  prisoner;  and  he  examined  him 
and  prescribed  for  him.  On  the  trial  he  was  called  as  a  witness  for 
the  people,  and  this  question  was  put  to  him:  '^  State  the  condition 
in  which  you  found  him  at  that  time,  both  from  your  own  observation 
and  from  what  he  told  you  ?  "  The  prisoner's  counsel  objected  to 
this  question  on  the  ground  that  the  information  which  the  witness 
obtained  was  obtained  as  a  physician,  and  that  he  had  no  right  to 
disclose  it;  that  the  evidence  offered  was  prohibited  by  the  statntB* 
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The  court  overruled  the  objection,  and  the  witness  answered,  stat- 
ing the  symptoms  and  condition  of  Withey,  as  he  found  them 
from  an  examination  then  openly  made  in  the  presence  of  Withers 
wife  and  the  prisoner,  and  as  he  also  learned  them  from  Withey, 
his  wife  and  the  prisoner.    There  was  nothing  of  a  confidential 
nature  in  any  thing  he  learned  or  that  was  disclosed  to  him.     The 
symptoms  and  condition  were  such  as  might  be  expected  to  be 
present  in  a  case  of  arsenical  poisoning.    It  is  now  claimed  that 
the  court  erred  in  allowing  this  evidence,  and  the  statute  (§  834  of 
the  Code)  is  invoked  to  uphold  the  claim.     That  section  is  as  fol- 
lows: ^^A  person,  duly  authorized  to  practice  physic  or  surgery, 
shaU  not  be  allowed  to  dislcose  any  information  which  he  acquired 
in  attending  a  patient,  in  a  professional  capacity,  and  which  was 
necessary  to  enable  bim  to  act  in  that  cnpacity."    This  provision 
of  the  Code  is  a  substantial  re-enactment  of  a  provision  contained 
in  the  Revised  Statutes.    2  R.  S.  406.    Such  evidence  was  not  pro- 
hibited at  common  law.     The  design  of  the  provision  was  to  place 
the  information  of  a  physician,  obtained  from  his  patient  in  a  pro- 
fessional way,  substantially  on  the  same  footing  with  the  informa- 
tion obtained  by  an   attorney  professionally  of  his   client's  affair. 
The  purpose  was  to  enable  a  patient  to  make  such  disclosures  to  his 
physician  as  to  his  ailments,  under  the  seal  of  confidence,  as  would 
enable  the  physician  intelligently  to  prescribe  for  him  ;  to  invite 
confidence  between  physician  and  patient,  and  to  prevent  a  breach 
thereof.     Edington  y.  Mut,  Life  Ins.  Co.^  67  K.  Y.  185 ;  Edtngtan 
V.  ^tna  Life  Ins.  Co.j  77  id.  564. 

There  has  been  considerable  difficulty  in  construing  this  statute, 
and  yet  it  has  not  been  under  consideration  in  many  reported  cases. 
It  was  more  fully  considered  in  the  Edingion  case  than  in  any 
other  or  all  others.  It  may  be  so  literally  construed  as  to  work  great 
mischief,  and  yet  its  scope  may  be  so  limited  by  the  courts  as  to 
subserve  the  beneficial  ends  designed  without  blocking  the  way  of 
justice.  It  conld  not  have  been  designed  to  shut  out  such  evidence 
as  was  here  received,  and  thus  to  protect  the  murderer  rather  than 
to  shield  the  memory  of  his  victim.  If  the  construction  of  the 
statute  contended  for  by  the  prisoner's  counsel  must  prevail,  it  will 
be  extremely  difficult,  if  not  impossible,  in  most  cases  of  murder 
by  poisoning,  to  convict  the  murderer.  Undoubtedly  such  evidence 
has  been  generally  received  in  this  class  of  cases,  and  it  has  not 
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been  understood  among  lawyers  and  judges  to  be  within  the  pro- 
hibition of  the  statute. 

How  then  must  this  statute  be  conatmed  f  The  office  of  oon- 
structioD  is  to  get  a  meaning  out  of  the  language  used,  if  possible. 
If  the  words  used  are  clear  and  unmistakable  in  their  meaning, 
and  their  force  cannot  be  limited  by  a  consideration  of  the  whole 
scope  of  the  statute  or  the  manifest  purpose  of  the  l^slatare, 
they  must  have  full  effect  But  in  endeavoring  to  understand  the 
meaning  of  words  used,  muoK  aid  is  received  from  a  considenitioii 
of  the  mischief  to  be  remedied  or  object  to  be  gained  by  the  stat^ 
ute.  By  such  consideration,  words  otharwise  far-reaching  in  their 
scope  may  be  limited.  Statutes  are  always  to  be  so  constmed,  if 
they  can  be>  that  they  may  have  reasonable  effect,  agreeably  to  the 
intent  of  the  legislature;  and  it  is  always  to  be  presumed  that  the 
legislature  has  intended  the  most  reasonable  and  beneficial  con- 
struction of  ita  acts.  Such  construction  of  a  statute  should  be 
adopted  as  appears  most  reasonable  and  best  suited  to  accomplish 
the  objects  of  the  statute;  and  where  any  particular  construction 
would  load  to  an  absurd  consequence,  it  will  be  presumed  that  some 
exception  or  qualification  was  intended  by  the  legislature  to  avoid 
such  consequence.  A  construction  which  will  be  necessarily  pro- 
ductive of  practical  inconvenience  to  the  coVnmunity  is  to  be  re- 
jected, unless  the  language  of  the  law-giver  is  so  plain  as  not  to  ad- 
mit of  a  different  construction:    Potter's  Dwarris  on  Statutes, 201 

The  plain  purpose  of  this  statute,  as  in  substance  before  stated, 
was  to  enable  a  patient  to  make  known  his  condition  to  his  physi- 
cian without  tho  danger  of  any  disclosure  by  him  which  would  an- 
noy the  feelings,  damage  the  character,  or  impair  the  standing  of 
the  patient  while  living,  or  disgrace  his  memoiy  when  dead.  It 
could  have  no  other  purpose.  But  we  do  not  think  it  expedient, 
at  this  time,  to  endeavor  to  lay  down  any  general  rule  ^>plicableto 
all  cases,  limiting  the  apparent  scope  of  this  statute.  We  are  quite 
satisfied  with  the  reasoning  upon  it  of  Judge  Talcott,  in  his  abk 
opinion  delivered  at  the  General  Term  of  the  Supreme  Court,  and 
we  agree  with  him  ''that  the  purpose  for* which  the  aid  of  this 
statute  is  invoked,  in  this  case,  is  so  utterly  foreign  to  the  purposes 
and  objects  of  the  act,  and  so  diametrically  opposed  to  any  inten- 
tion which  the  legislature  can  be  supposed  to  have  had  in  the  en- 
actment, so  contrary  to  and  inconsistent  with  its  spirit,  wnich  most 
clearly  intended  to  protect  the  patient  and  not  to  shield  one  who  is 
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charged  with  his  murder,  that  in  such  a  case  the  statute  is  not  to 

be  80  construed  as  to  be  used  as  a  weapon  of  defense  to  the  partf 

•0  charged,  instead  of  a  protection  to  his  Tictim."    Tnis  objection 

was,  therefore,  not  well  taken. 

[Omitting  other  points.] 

The  judgment  should  be  aflBrmed. 

Judgment  afirm$d. 


All  concur,  except  Rapallo^  J.,  not  yoting. 


Pratt  y.  Short* 

(TON.  Y,43T.) 


OrrparaUan^^ditetntrUing  eommereial  pauper  vUra  viret—  ma^  redo^er  mMMy 

loaned^ 

A  eorpontSon  which  has  dlaooanted  commerdal  paper  withoat  anj  sta^atorj 
power  to  do  ao  wmj  recover  the  monejr  thaa  loaned,  although  the  aecuritlea 
are  void. 

ACTION  for  money  loaned.     The  opinion  states  the  case.    The 
plaintiff  had  judgment  at  trial,  which  was  reyersed  at  Gteneral 
Term. 

Daniel  Pratt,  for  appellants. 

Oeo.  y.  Kennedy,  for  respondents.  The  deCendants  were  not 
liable  for  money  had  and  received,  or  lent  and  advanced  upon  the 
discount  of  the  note.  Utica  Ins.  Co,  v.  Scott,  19  Johns,  1 ;  Utica 
Ins.  Co.  V.  Cadwell,  3  Wend.,  29G;  Utica  Ins.  Co.  ▼.  Bhodgood,  4 
id.,  652;  Utica  Ins.  Co.  v.  Kip,  8  Cow.,  20 ;  New  Hope  DeL  Bdg.  Co. 
▼.  Pouffhkeepeie  Silk  Co.,  25  Wend.,  650  ;  Curtis  y.  Leavitt,  15  N. 
T.,  98;  Tracy  Y.  Talmage,  14  id.,  189;  Life  and  Fire  Ins.  Co.  v. 
Mechanics'  Fire  Ins.  Co.  of  N.  T.,  7  Wend.,  31 ;  BisseU  v.  JUich. 
Smith.  R.  R:  Co.,  22  N.  Y.,  265;  Com.  on  Contracts,  30  ;  Bardo  of 
Salina  y.  Alvord,  31  N.  Y.,  474 ;  If.  T.  Firemen  Ins.  Co.  y.  My,2 
Cow.,  678  ;  22  N.  Y.,  265. 

AsDBBWS,  J.    The  People's  Safe  Deposit  and  Savings  Institution^ 
a  eorporatioii  created  hy  chapter  816  of  the  J4iwa  of  1868^  in 
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August,  1872,  upon  the  application  of  defendants,  composing  the 
firm  of  II.  W.  Short  &  Co.,  discounted  a  note  made  b;  one  Alice 
Van  Gleek,  for  $1,900,  payable  to  the  order  of  H.  W.  Short  ft  Ca 
seventy  days  after  its  date,  and  indorsed  by  the  2)ayees,  who  received 
the  proceeds  of  the  discount.  The  note  was  taken  by  H.  W.  Short 
&  Co.  upon  a  debt  owing  by  the  maker  to  the  payees.  It  was  not 
paid  at  maturity,  and  was  duly  protested.  The  Safe  Deposit  Com- 
pany in  September,  1872,  became  bankrupt,  and  the  plaintiffs  were 
appointed  assignees  in  bankruptcy  of  the  insolvent  corporation. 
This  action  is  brought  by  the  plaintiffs  as  such  assignees  against  the 
defendants^  and  in  their  complaint  they  allege  three  causes  o( 
action :  first,  a  cause  of  action  against  the  defendants  as  indorsere 
of  the  note  referred  to  ;  second,  for  money  lent  and  adyanced  by 
the  Safe  Deposit  Company  to  the  defendants  upon  the  secarity  of 
the  note,  and  third,  for  money  had  and  receiyed  by  them,  to  and 
for  the  use  of  the  corporation. 

It  is  admitted  that  the  note  has  not  been  paid,  and  that  the  Safo 
Deposit  Company  has  never  been  re-imbursed  in  any  way  for  the 
money  advanced  to  the  defendants  on  the  discount  of  the  paper. 
When  called  upon  to  pay  the  note,  according  to  the  terms  of  their 
engagement,  their  sole  defense  is  that  the  Safe  Deposit  Company 
was  prohibited  by  law  from  discounting  notes,  or  loaning  its  funds 
on  personal  security,  and  that  having  acquired  title  to  the  note 
through  this  illegal  transaction  the  contract  of  indorsement  is  void. 
In  answer  to  the  claim  for  the  repayment  of  the  money  it  is  insisted 
that  the  loan  or  advance  of  the  money,  and  the  taking  of  the  note 
with  the  indorsement  as  security  therefor,  constituted  one  single 
and  indivisible  act,  incapable  of  separation,  and  that  the  transaction 
as  a  whole  falls  under  the  condemnation  of  the  law,  so  that  neither 
the  corporation  nor  its  assignees  in  bankruptcy  have  a  remedy 
either  upon  the  security,  or  to  recover  back  the  money  advanced 
upon  the  void  paper. 

[Omitting  the  discussion  of  the  power  of  the  corporation  to  dis- 
count.] 

I  have  no  difificulty,  therefore,  in  reaching  the  conclasion  that 
the  discount  by  the  corporation  of  the  note  m  question  was  unJHV- 
f  ul,  and  upon  general  principles  of  law  applicable  to  the  subject,  :k^ 
well  as  by  the  terms  of  the  restraining  act,  the  security  taken  l»y 
the  company  was  void,  and  furnishes  no  ground  of  action.  77m//' 
mer  v.  Srinkerhoff,  20  Johns.  386 ;  N.  Y  Firetnen^s  Ins.  Qk  t. 
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Ely^  supra;  Bank  of  Salina  v.  Alvord,  31  N.  Y.  474;  Crocker  v. 
Whitney,  71  id.  161 ;  JV.  F.  State  Loan  and  Trust  Co,  v*  Helmer, 
77  id.  snpra. 

It  is  claimed^  however,  that  the  plaintiffs  as  representatives  of 
the  insolvent  corporation,  notwithstanding  the  invalidity  of  the 
Dote^  are  entitled  to  recover  the  money  received  hy  the  defendants 
upon  the  void  security,  and  this  presents  the  only  remaining  ques- 
tion in  the  case. 

It  is  no  douht  the  gcnei'al  rule  of  law  that  no  right  of  action  can 
spring  out  of  an  illegal  contract.  And  the  rule  that  an  illegal  con- 
tract cannot  be  enforced  applies  as  well  to  contracts  malum prohib- 
itum  as  to  contracts  malnm  in  se.  But  it  does  not  necessarily 
follow  that  all  the  consequences  attending  a  contract  which  is  con- 
trary to  public  morals  or  founded  on  an  immoral  consideration 
atteiid  and  affect  a  contract  malum  prohibitum  merely.  The  law 
in  the  former  case  will  not  undertake  to  relieve  parties  from  the 
position  in  which  they  have  placed  themselves,  or  to  adjust  the 
equities  between  them.  But  in  the  latter  case,  while  the  law  will 
not  enforce  the  prohibited  contract,  it  will  take  notice  of  the  cir- 
cumstances, and  if  justice  and  equity  require  a  restoration  of  money 
or  property  received  by  either  party  thereunder,  it  will  give,  and 
in  many  cases  has  given  relief.  So  also  a  prohibitory  statute  may 
Itself  point  out  the  consequences  of  its  violation,  and  if  on  a  con- 
sideration of  the  whole  statute  it  appears  that  the  legislature 
intended  to  define  such  consequences  and  to  exclude  any  other 
penalty  or  forfeiture  than  such  as  is  declared  in  the  statute  itself,  no 
other  will  be  enforced^  and  if  an  action  can  be  maintained  on  the 
transaction  of  which  the  prohibrted  transaction  was  apart,  without 
sanctioning  the  illegality,  such  action  will  be  entertained.  The 
case  of  Robinson  v.  Bland,  2  Burr.  1077,  is  a  leading  case  illustrat- 
ing this  principle.  The  statute,  9  Anne,  chap.  14,  declared  that 
**  all  notes,  bills,  bonds,  judgments,  mortgages  or  other  securities 
for  money  won  or  lent  at  play  shall  be  void,"  etc.  The  declaration 
counted  upon  a  bill  of  exchange  drawn  by  the  defendant's  intes- 
tate, and  also  contained  the  money  counts.  The  bill  was  given 
in  part  for  money  won  at  play  by  the  plaintiff  of  the  defendant's 
intestate,  and  in  part  for  money  lent  at  play  to  the  intestate.  The 
defendant  interposed  the  statute  as  a  bar  to  the  recovery.  The  de- 
fense was  allowed  as  to  money  won,  but  was  overruled  as  to  the 
money  lent.    Lord  Maksfield  said:  "  As  to  the  money  won,  we 
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think  it  cannot  be  recovered  ;  as  to  the  money  lent»  the  plaintiff  is 
entitled  to  it"  Mr.  Justice  Dbnison  said :  ^'  There  is  a  distinc- 
tion between  the  contract  and  the  security.''  Mr.  Justice  Wilmot, 
speaking  of  the  claim  for  money  lent,  said:  **  The  contract  may  be 
good  though  the  security  be  void,  and  I  think  the  contract  is  good 
though  the  security  is  void  by  the  statute  of  9  Anne.'' 

In  determining  whether  the  legislature  intended  in  the  charter  in 
<]ue8t]on  that  a  violation  by  the  company  of  the  restriction  as  to 
investments  contained  in  the  eleventh  section  should  not  only  ren- 
der the  unauthorized  security  void,  but  also  work  a  forfeiture  of 
the  money  loaned  thereon,  it  is  important  to  consider  the  purpose 
and  object  which  the  legislature  had  in  view  in  making  the  restric- 
tion. Plainly  the  main  object  was  to  secure  the  fund  of  depositors 
against  loss  by  insecure  and  hazardous  investments.  The  State,  by 
the  charter,  held  out  the  company  as  a  savings  bank.  The  legisla- 
ture well  understood  that  it  would  be  made  the  custodian  of  the 
savings  of  individuals  dealing  with  the  corporation,  and  it  was  emi- 
nently wise  and  just  that  the  bank  should  be  so  restricted  in  respect 
to  the  character  of  the  investment  it  should  make  as  to  afford 
reasonable  assurance  that  the  trust  would  be  safely  administered. 

The  risk  of  losing  the  benefit  of  securities  taken  in  violation  of 
the  charter  would  naturally  induce  care  on  the  part  of  the  man- 
agers of  the  corporation  in  confining  investments  to  the  authorised 
securities,  but  to  hold  that  the  illegal  action  of  the  directors  in 
investing  in  unauthorized  securities  not  only  debarred  a  recovery 
thereon  but  also  put  the  fund  itself  thus  illegally  used,  and  which 
the  restriction  was  intended  to  protect,  beyond  the  power  of 
reclamation  from  the  hands  of  the  borrower,  would  seem  to  con- 
travene rather  than  support  the  policy  upon  which  the  restrictioa 
was  founded. 

The  effect  of  the  restraining  act  upon  contracts  made  in  viola- 
tion of  its  provisions,  was  considered  in  a  series  of  cases,  known  as 
the  Utica  insurance  cases,  commencing  with  the  case  of  UKea  /a- 
surance  Co.  v.  Scott,  19  Johns.  1.  In  these  cases  the  company  bad, 
in  violation  of  the  restraining  act,  carried  on  the  business  of  dis- 
counting paper,  exercising  in  respect  thereto  ordinary  banking 
power.  And  it  was  held  that  the  securities  taken  on  such  discounts 
were  void,  but  that  the  money  loaned  could  be  recovered.  The 
court,  in  the  case  in  Johnson,  say:  *'  the  lending  money  is  not  d^ 
clared  to  be  void,  and  therefore  whenever  money  has  been  tait  it 
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may  be  recovered,  ulthougli  the  security  itself  is  void/'  citing, 
among  other  authorities,  the  case  of  Robinson  v.  Bland^  supra.  This 
distinction  was  adopted  and  followed  in  several  subsequent  cases. 
UUcalns,  Co.  v.  Kip,  8  Cow.,  20;  Uiica  Ins.  Co.  v.  Cadwell,  3 
Wend.,  29G,  and  Uiica  Ins.  Co.  v.  Bloodgood,  4  id.,  652.  These  cases 
hare  been  criticised,  but  have  never  been  overruled.  Mercein  v. 
Peqpfe,  25  Wond.,  64;  TVacy  v.  Tahnage,  14  N.  Y.,  189;  Curtis  v. 
LeavM^  15  id.  97.  The  first  restraining  act  was  passed  in  1804, 
and  was  re-enacted  in  1813,2  R.  L.  234,  and  extended  in  1818. 
Laws  1818,  chap.  236.  The  object  of  these  enactments,  as  shown 
by  Savage,  C.  J.,  in  Jieta  York  Fireman^s  Ins.  Co.  v.  Elyy  supra^ 
was  to  protect  the  chartered  banks  in  the  monopoly  of  banking, 
and  to  exclude  other  corporations,  associations  or  individuals  from 
condncting  a  banking  business  in  either  department,  of  issue,  de- 
ix>sit  or  discount.  But  the  State  subsequently  departed  very  wide- 
ly from  this  policy.  In  1837  the  lepiislaturc  repealed  the  restric- 
tion before  existing,  preventing  individuals  or  unincorporated  asso- 
ciations from  keeping  offices  of  deposit,  and  discount.  Laws  of 
1837,  chap.  20.  This  act,  as  was  said  by  Gomstock,  J.,  in  Curtis 
V.  Leaviti,  15  N.  Y.  97,  reduced  banking  to  a  private  business,  ex- 
cept in  the  department  of  creating  a  circulating  medium.  After 
this  repeal  any  person  or  association,  except  incorporated  companies, 
could  conduct  the  business  of  receiving  deposits  and  making  dis- 
counts. In  1838  the  legislature,  by  the  general  banking  law, 
opened  the  whole  franchise  of  banking  to  any  person  or  association' 
of  persons,  subject  only  to  the  condition  of  complying  with  the 
provisions  of  the  act 

It  will  be  seen,  from  this  reference  to  the  law,  that  the  policy 
upon  which  the  restraining  acts  were  passed,  viz.,  the  securing  of 
the  monopoly  of  banking  to  special  favorites  of  the  legislature,  has 
been  abandoned.  Any  individual,  or  association  of  individuals,, 
may  now  conduct  the  business  of  receiving  deposits  and  discount* 
ing  commercial  paper.  The  restraint  continues  as  to  incorporated 
companies  not  authorized  by  their  charter  to  conduct  the  business. 
The  only  public  policy  upon  which  this  remaining  restriction  upoik 
incorporated  companies  against  discounting  paper  seems  now  U^ 
rest,  is  that  of  restraining  corporations  from  exercising  powers  not 
granted  by  their  charters,  Tho  IJtica  insurance  cases  have  stood  as 
the  law  of  the  State  for  more  than  forty  years.  They  gave  a  con* 
fitmction  to  the  restraining  laws  which  has  never  been  reversed. 
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The  court  is  not  called  upon  at  this  late  day,  in  a  case  similar  in 
principle,  and  involving  the  construction  of  the  same  statnte,  to 
reconsider  the  grounds  of  those  decisions,  especially  when  there  re- 
mains but  a  remnant  of  the  policy  upon  which  they  were  founded, 
and  when  the  business  of  discounting  notes  has  been  made  lawful 
as  to  all  the  world  except  corporations  not  authorized  by  their  ciur- 
ters  to  conduct  it  In  view  of  the  special  language  of  the  restrun- 
ing  act»  and  the  specification  of  the  consequences  which  should 
follow  the  unlawful  discount  of  commercial  paper,  there  is  great 
force  in  the  suggestion  that  the  legislature  regarded  the  particokr 
penalty  imposed,  and  the  remedy  by  quo  warranio  or  by  an  actkn 
in  equity  to  restrain  the  exercise  by  a  corporation  of  unaotbonsed 
powers,  as  a  sufficient  protection  against  corporatione,  or  indifid- 
uals  unlawfully  engaging  in  the  business  of  disconn ting  paper,  aod 
that  it  was  not  intended  that  they  should  also  forfeit  all  claim  to 
money  loaned  or  advanced  upon  the  prohibited  security. 

The  justice  of  the  particular  case  before  us  calls  for  no  depart- 
ure from  these  decisions.  If  the  defendants  avoid  their  indona- 
ment  it  is  the  plainest  equity  that  they  shall  restore  the  mooej 
which  they  received  on  the  faith  of  it 

The  judgment  of  the  General  Term  shouU  be  reversed,  and  tbe 

judgment  of  the  Special  Term  affirmed,  with  ooet& 

Juigmmd  acoorHnflii. 
All  concur 
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(79N.  T.  4S4.) 

ContToU — $ub9Griptum  —  "  eUkm," 

A  aabscripUon  was  made  on  condition  that  a  certain  nam  be  anbaeribed  by  tk* 
citixenB  of  B.  One  of  the  BubBcribers  wu  domiciled  in  A.,  bat  boudei 
did  baeineflB,  and  spent  nearly  all  bib  time  in  B.  HM,  that  ha  waa  a  dtiM 
of  B.  within  the  meaning  of  tbe  Babscriptlon. 

AOTION  on  a  subscription  for  stock.  The  plaintiff  was  incorpo- 
rated, for  the  purpose  of  constructing  and  carrying  on  a  hotel 
in  the  city  of  Buffalo.  The  business  was  to  be  managed  by  a  board 
of  directors,  who  were  clothed  with  the  powers  usual  in  such  cases 
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and  among  others  that  of  '*  calling  in  subscriptions  "  to  tlie  stock 
of  the  company.  The  defendant  snbscribed  for  6fty  shares  of  the 
capital  stock  of  the  company,  at  $100  per  share,  ^'  proyided  the  sum 
of  9200,000  be  subscribed  by  the  citizens  of  Buffalo/'  Afterward 
the  defendant  gaye  notice  to  the  plaintiff  that  he  withdrew  his 
iiame  as  a  subscriber  to  the  capital  stock  of  the  company.  Subse- 
quently the  board  of  directors  made  two  calls  for  portions  of  the 
sabscriptionsy  amounting,  iu  the  defendant's  case,  to  $1,500  ;  and 
these  not  being  paid,  this  action  was  commenced  on  the  9th  of  Feb* 
rnary,  1876,  for  their  recoyery.  Upon  the  trial  the  defendant's 
counsel  moyed  for  a  nonsuit  because  '*  the  plaintiff  had  not  proyed 
that  the  subscribers  to  the  capital  stock  of  the  company  were  citizens 
of  Buffalo  or  residents  of  that  city."  A  nonsuit  was  denied.  Tho 
defendant  asked  to  go  to  the  jury.  This  was  also  denied.  The 
opinion  states  other  facts,  plaintiff  had  judgment^  which  was  reyeraed 
by  the  General  Term. 

Sherman  S.  Rogers,  for  appellant. 

George  Cleveland^  for  respondent 

Dakforth,  J.  [After  stating  the  facts,  and  omitting  another 
question.]  The  objection  most  earnestly  relied  upon  by  the  learned 
counsel  for  the  respondent  is,  that  the  sum  of  $200,000  was  not 
snbscribed  for  by  citizens  of  Buffalo  ;  and  if  this  is  so,  the  judg- 
ment appealed  from  must  stand,  notwithstanding  the  yalidity  or 
eyon  payment  of  the  subscriptions  so  made,  for  the  defendant  thus 
qualified  his  promise.  In  order  to  answer  the  question  now  raised, 
we  are  to  ascertain  who  were  intended  by  the  term  **  citizens  of 
Buffalo."  The  word  has  more  than  one  meaning,  and  must  be 
taken  in  the  sense  which  best  harmonizes  with  the  subject-matter 
in  reference  to  which  it  is  used.  With  what  object  and  intention* 
therefore,  was  it  introduced  into  the  contract?  This  inquiry  accords 
with  an  accepted  rule  of  interpretation,  that  ''all  words,  whether 
they  be  in  deeds  or  statutes,  or  otherwise,  if  they  be  general  and  not 
express  and  precise,  shall  be  restrained  unto  the  fitness  of  the  mat- 
ter or  person:"  Bacon^e  Maxims  of  (he  Law,  Regula  X.  By  the 
definition  usually  giyen,  a  citizen  is  ''an  inhabitant  of  a  city,  town 
or  place,"  and  so  would  include  cyery  person  dwelling  in  the  place 
named  ;  but  it  is  subject  to  yarious  limitations  depending  upon 
the  context  in  which  it  is  found.  It  may  indicate  a  permanent  resi* 
Vol.  XXXV— 68 
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dent,  or  one  who  remains  for  a  time  or  from  tioM  to  tims.  That 
it  has  varions  meanings,  according  to  the  object  in  yiewy  is  «cD 
illustrated  by  different  statutes  in  which  it  appears.  An  act  which 
imposes  the  burden  of  making  and  repairing  bridges  on  the  'inhab- 
itants/' iu  the  town  or  county  in  which  they  are  situated,  is  held 
by  that  term  to  include  all  holders  of  houses  and  lands  in  the  locsl- 
ity,  whether  resident  or  not,  but  as  excluding  actual  dwellenff  who 
had  no  ratable  property  in  the  place,  such  as  servants  {Rex  y.  North 
Curry,  4  B.  &  G.  953) ;  and  this  agrees  with  the  definition  given  by 
Jacobs  in  his  Law  Dictionary  and  adopted  by  Allen,  senator,  w 
Matter  of  Wrigletf,  8  Wend,  lil,  viz. :  "He  who  hath  a  house  in 
his  hands  in  a  town  may  be  said  to  be  an  inhabitant''  Bnt  where 
a  person  occupied  premises  in  one  parish  and  carried  on  his  busi- 
ness in  person  there,  bnt  resided  in  his  dwelling-house  in  another, 
^e  was  held  not  to  be  an  inhabitant  of  the  former  parish,  so  as  to 
be  bound  to  serve  as  its  constable.  Rex  v.  AUard,  4  B.  &  C.  772 ; 
Rex  V.  Nicholson,  12  £ast,  330.  A  man  may  be  domiciled  in  one 
place  and  be  a  resident  in  another,  at  the  same  time,  as  in  the  case 
of  Wrighy,  supra.  His  domicile  was  England,  but  he  was  said  to 
be  an  *^  inhabitant "  of  New  York  while  he  transacted  busineas 
there ;  and  so  in  questions  affecting  the  rights  of  creditors,  19  Wend. 
47  ;  and  those  concerning  taxation.  By  the  Revised  Statutes,  tit 
2,  p.  1,  chap.  13,  art.  1,  vol.  1,  p.  389,  §  5,  it  is  assumed  that  a  person 
may  reside  in  more  than  one  place  during  the  same  period  ;  and 
his  residence,  within  the  meaning  of  that  section,  is  declared  to  be 
the  county,  town  or  ward  in  which  his  principal  business  shall  have 
been  transacted.  This  question  is  considered  in  BeU  v.  PieroSy  51 
N.  Y.  12  ;  and  it  is  there  shown  that  a  man  may  be  a  resident  of 
two  places  at  one  and  the  same  time,  and  that  '^  to  establish  a 
residence  requires  a  less  permanent  abode  than  to  give  a  domicile, 
or  even  to  create  an  iuhabitance."  In  the  case  before  us,  the  object 
of  the  subscription  was  to  provide  for  the  erection  of  a  hotel ;  and 
this  is  well  put  by  counsel  in  behalf  of  the  respondent.  It  was,  he 
says,  '^  a  project  in  which  the  business  men  of  the  city  were  pecnn* 
iarily  interested,"  and  the  object  of  the  respondent  himself  is  stated 
by  his  learned  counsel.  He  ^*  desired,"  it  is  said,  ^*  that  the  hotel, 
which  he  expected  and  hoped  the  corporation  formed  for  that  pur- 
pose would  build,  and  from  the  erection  of  which  he  calculated 
great  pecuniary  benefits  in  his  business,  should  be  under  the  control 
and  management  of  his  fellow  townsmen  —  men  whose  inientU 
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w$re  in  ike  »ame  direction  as  his.^  This  statement  is  warranted  bj 
the  defendant's  evidence  as  a  witness.  Now  to  promote  this  object  it 
was  not  necessary  or  eipected  that  the  subscriptions  should  be  by  per* 
80D8  who  were  qualified  voters  in  Buffalo.  They  would  constitute  one 
class  of  citixens,  and  for  certain  obvious  purposes  the  only  ones  en* 
titled  to  that  name ;  and  it  is  not  unlikely  that  much  local  patronage 
of  the  hotel  when  erected  would  be  drawn  from  that  class.  But  the 
object  was  to  erect  the  hotel,  and  for  that  purpose,  not  only  to  procure 
the  necessary  funds,  but  at  the  same  time  to  enlist  the  interest  of  the 
business  men  of  BufCalo  in  the  enterprise,  so  that  as  far  as  possible, 
they  would  be  concerned  in  securing  for  it  patronage,  and  contribute 
to  its  success.  For  that  purpose,  it  would  be  immaterial  whether  the 
subscriber  occupied  with  his  family  a  house  within  the  limits  of  the 
city,  or  outside  of  them,  eo  long  as  his  place  of  business  was  in 
Buffalo,  and  he  had  a  permanent  pecuniary  interest  in  its  welfare 
and  in  the  success  of  the  new  house.  In  that  view  we  must  con- 
sider the  objections  pointed  out  by  the  exception  taken  to  the  sub» 
scriptions  of  Richmond  and  Spencer.  Mr.  Richmond  resided,  at 
the  time  of  the  trial,  in  Buffalo,  but  at  the  time  of  the  subscrip- 
tion, had  his  house  and  legal  residence  in  Batavia,  Qenesee  county, 
and  says: ''  I  boarded  in  Buffalo,  at  the  Tifft  House.  I  spent  nearly 
all  my  time  in  Buffalo.  I  was  engaged  in  business  there.''  His 
domicile,  then,  was  Batavia;  but  that.is  in  no  respect  inconsistent 
with  the  fact  that  his  residence  was  in  Buffalo.  He  was  actually 
there  the  greater  part  of  the  time,  and  was  permanently  there  for 
business  purposes.  He  is  within  the  definition  adopted  in  In  re 
ITunnpeon,  1  Wend.  45,  viz.  :  ''He  who  stops  even  for  a  long  time 
in  a  place  for  the  management  of  his  affairs,  has  only  a  simple  hab- 
itation there,  but  has  no  domicile." 

[Omitting  other  points.] 

We  are  thus  led  to  the  conclusion  that  the  case  was  well  disposed 
of  by  the  learned  trial  judge.  Therefore  the  order  of  the  General 
Term  should  be  reversed,  and  judgment  absolute  rendered  for  the 
plaintiff  upon  the  rerdict,  with  costs. 

Order  reversed,  and  judgmeni  accordingly. 
All  concnr. 
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Municipal  corporation  —  negUffenee  —  mtffaee 

A  municipal  corporation  has  no  right  to  confine  a  smallp  natnnl 
within  a  iiox  drain,  allow  the  same  to  iiecome  obatnieted,  and  so  tan  uf 
face  water  into  it  that  the  stream  is  swelled  beyond  its  natural  capadt7,u4 
ovierflows  and  injares  the  land  of  an  adjoining  proprietor.    (See  note,  p.  Mi) 

ACTION  of  damages  for  overflow  by  surface  water.    The  opinioii 
states  the  facts.    The  plaintiff  had  judgment  below. 

R.  W.  Peckhanif  for  appellant  Defendant  had  a  right  to  drun 
the  lands  and  streets  into  a  natural  water-course^  and  is  not  liable 
to  pFaintiff  for  damage  caused  by  any  increase  in  the  amount  o( 
water  tlirown  into  said  stream  by  such  drainage.  Wagner  t.  JL  H 
Co.,  2  Hun,  C33,  C3C;  Waffle  v.  JV.  Y.  C.  R.  R.  Co.,  58  Barb.  413; 
affirmed  53  N.  Y.  11-13 ;  Foot  y.  Broneon,  4  Lans.  47;  WaJfUx. 
Porter,  Gl  Barb.  130-134;  Angel  on  Water-coniBeB  (6th  ed.), 
§§  108-108*. 

E,  Countryman,  for  respondent 

Andrews,  J.  The  defendant  by  means  of  the  Laric  street  and 
connecting  sewers,  and  the  manner  of  grading  Colonic  street^  con- 
centrated  the  surface  water  and  sewage  of  a  hirge  territoryi  and 
discharged  it  in  one  body,  at  the  junction  of  Lark  and  Coloiiis 
streets,  into  a  ravine.  It  passed  after  its  dischaige  oyer  gronad 
used  as  a  dumping  place  for  refuse,  and  down  the  declirily  until  it 
reached  tlie  valley  or  bed  of  the  ravine^  and  flowing  easterly  readied 
the  premises  of  the  plaintiff,  and  having  no  sufficient  outlet  flooded 
the  plaintiff's  lot,  and  deposited  thereon  the  filth  carried  bytba 
sewers,  and  the  sand  and  dirt  washed  down  by  the  water  as  it 
passed  over  the  dumping  ground.  This  prima  facie  established  t 
right  of  action  in  the  plaintiff.  A  municipal  corporation  has  ne 
greater  right  than  an  individual  to  collect  the  surface  water  from 
its  lands  or  streets  into  an  artificial  channel,  and  discharge  it  apoo 
the  lands  of  another,  nor  has  it  any  immunity  from  legal  response 
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bilitj  for  creating  or  maintaiaing  nuisances.  Weed  v.  Village  of 
Brockport,  16  N.  Y.  172,  note;  Byrnes  v.  City  of  Cohoes^  67  id. 
204;  Haskell  v.  City  of  New  Bedford,  108  Mass.  208;  Attorney- 
General  Y.  Leeds  Corporation,  L.  R.,  5  Ch.  App.  583. 

The  defendant  sought  to  defend  the  injury  to  the  plaintiff  on 
two  grounds:  first,  that  it  had  the  legal  right  to  drain  into  a  stream 
which  flowed  through  the  bed  of  the  ravine  across  the  plaintiff's 
land  without  responsibility  for  consequential  injuries  resulting  to 
the  plaintiff  from  such  drainage,  and  that  the  water  and  sewage 
which  flooded  the  plaintiff's  premises  were  discharged  into  this 
stream ;  and  second,  that  the  injury  was  attributable  to  an  obstruc- 
uon  of  the  channel  of  the  stream  below  the  plaintiff's  lot,  which 
prevented  the  water  and  sewage  from  passing  therein,  as  it  other- 
wise would  have  done.    In  support  of  the  first  proposition  the  de- 
fendant's counsel  relies  upon  the  decision  of  this  court  in  Waffle  v. 
New  York  CetUral  Railroad  Company,  53  N.  Y.  11;  s.  c,  13  Am. 
Bep.  4G7y  in  which  it  was  held  that  the  owner  of  lands  upon  a  nat- 
ural water-course  may  collect,  by  means  of  ditches,  the  surplus 
water  on  his  premises,  and  discharge  it  into  the  stream,  although 
by  so  doing  the  flow  of  water  therein  at  some  seasons  may  be  in- 
creased, and  at  other  times,  at  periods  of  low  water,  by  reason  of 
the  more  rapid  drainage,  may  be  diminished,  to  the  detriment  of  a 
mill-owner  below.    The  right  of  a  riparian  owner  to  drain  the  sur- 
face water  on  his  lands  into  a  stream  which  flows  through  them, 
and  which  is  its  natural  outlet,  is  an  incident  to  his  right  as  ripa- 
rian owner  to  the  reasonable  use  of  the  stream.     But  this  right  is 
not,  we  conceive,  an  absolute  right  under  all  circumstances,  irrespect- 
ive of  the  size  of  the  stream,  or  the  natural  purpose  which  it  sub- 
serves, to  throw  into  it  surface  water,  by  means  of  ditches  or  drains, 
when  by  so  doing  it  will  be  filled  beyond  its  natural  capacity,  and 
overflow  and  flood  the  lands  of  a  lower  proprietor.     The  stream  in- 
to which  the  sewage  and  water  collected  by  the  defendant  found  its 
way  was  a  mere  rivulet  of  water,  the  outlet  of  springs  at  the  head 
of  the  ravine.    It  may  also,  before  the  sewers  were  built  or  Colonic 
street  was  graded,  have  received  a  portion  of  the  surface  water  from 
the  territory  drained  thereby.     But  at  that  time  the  surface  water 
had  no  defined  channel    It  was  subject  to  be  disposed  of  by  the 
ordinary  process  of  nature.    Absorption  *and  evaporation  would 
(Hminidi  the  amount  which  otherwise  might  have  found  its  way  to 
the  valley,  and  the  discharge  into  the  stream  of  the  portion  not 
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Otherwise  disposed  of  would  naturally  be  gradual/  and  reach  it  at 
different  points  in  its  course.  It  does  not  appear  that  the  city  owned 
any  of  the  land  between  tbe  sewer  itnd  the  water-^onrse,  but  it 
had  with  the  consent  of  the  property  owners  changed  the  water- 
course from  its  natnral  condition,  and  constructed  a  box  drain  two 
or  three  feet  square  in  its  place.  In  view  of  the  character  and  ca- 
pacity of  this  water-course,  it  cannot  we  think  be  held  as  matterof 
law  that  there  was  the  right  in  the  city  to  discharge  into  the  stream 
the  water  from  Colonic  street,  and  from  the  Lark  street  sewer,  al- 
though by  so  doing  it  would  flood  the  premises  of  the  plaintifL  It 
follows  that  the  first  request  to  charge  was  properly  refused.  The 
request  assumes  that  the  cily,  using  reasonable  care,  had  the  abso- 
lute right  to  drain  into  the  water-coarse  in  question,  irrespectiTe 
of  the  capacity  of  the  stream  or  the  amount  of  water  discharged 
into  it,  and  the  court  was  requested  to  instruct  the  jury  that  it  was 
not  liable  ''  for  any  damage  caused  by  any  incr&ue  in  the  amount 
of  water  thrown  into  the  stream  by  such  drainage.'' 

The  second  ground  upon  which  the  reversal  of  the  judgment  is 
jsought  is  also,  we  think,  untenable.  The  obstruction  to  the  creek- 
drain,  so  called,  was  not  so  far  as  the  evidence  shows  attributable 
to  any  act  of  the  plaintiff,  or  any  act  fbr  which  he  was  responsible. 
The  filth  and  material  carried  into  it  by  the  sewers  may  and  doubt- 
less did  contribute  to  choke  and  fill  it  The  plaintiff  had  no  con- 
trol over  the  drain  below  his  premises.  He  was  not  bonnd  to  pro* 
tect  himself  against  the  consequence  of  the  illegal  act  of  the  de- 
fendant, by  removing  or  causing  the  removal  of  the  obatmctioD. 
The  casting  on  the  plaintiff's  premises  of  the  filth  from  the  seven 
was  a  nuisance,  and  the  defendant  was  bonnd  to  abate  it  Became 
the  injury  complained  of  would  not  have  happened,  or  wonld  hate 
been  diminished  if  the  creek-drain  had  been  iinobstracted,  does 
not  relieve  the  defendant  from  legal  responsibility. 

We  think  the  case  was  fairly  presented  to  the  jury,  and  that  tbs 

judgment  should  be  affirmed. 

All  concur. 

JudgmnU  t^ffmii. 


Note  by  ths  RBPonsR.— ThisappeanlobeactoarcMoof  nosUgvit 
a  natural  stream,  and  what  to  above  stated  in  regard  to  a  private  riparian  praprietoraiV 
be  o&ifer,  although  it  to  probabl/ the  law.  8ee0*AH^T.  Ottyof  St.  Ami,  18  ttsam 
In  Mayor  and  City  OouneU  of  Cwnberiand  ▼.  WHUmm,  90  Md.  ISB;  a.*ou  B  Am.  Hep.  A 
the  defendants,  in  the  execution  of  powers  oonf erred  on  them  bf  thetr  iharter.Joriai 
paTlng,  grading,  repairing,  draining,  sewering,  and  re-extepdlng  of  the  sUums  of  thtca*- 
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tat  with  no  want  of  wiiriimMe  care  ami  ikfll  in  making  the  ImfkrovaneDtB,  changed  or  W9 
dirnaed  the  natural  flow  of  suifaoe-water,  which  lUuaUy  found  ita  waj  into  a  miU-raoelA 
the  d^,  that  slaiger  flow  of  such  water  than  ftormeiij  waa  emptied  into  such  miU-raoe* 
atong  a  idven  atreet,  and  in  times  of  heavy  rains  a  laiger  quantity  of  mud,  8«nd»  and  debri$ 
wu  thus  carried  into  the  race  near  the  mill  than  before  such  improvements  were  made. 
Fur  the  injuries  caused  by  these  obstructions  to  the  free  flow  of  the  water  the  owner  of  th^ 
mill  brought  suit.  Hetd,  that  there  was  no  ground  of  reooreiy.  Crawford  t.  FOIaoe  of 
Ddawant  7  Ohio  St.  480 :  Barron  ▼.  Mayor^  «(e.,  <^  BaiUnun^  8  Am.  .Toiv.  80S,  and 
Nevukar,  CUy  o/i^orio,  41  DL  608,  disapproved.  In  Lynch  t.  JIayor,  76  K.  Y.OC;  8.  o.,  98 
Am.  Bep.  871«  the  dty,  in  raising  the  grade  of  an  avenue,  nei^ected  to  provide  fo.*  carrying 
off  the  surface-water  or  to  prevent  its  draining  on  adjacent  lands,  to  the  injuiy  of  an  ad- 
Joinlngewaer.  Held,  no  cause  of  action,  it  not  appearing  that  there  was  any  diversion  of 
say  ttnam  on  the  plalntUTs  land,  nor  the  oolleeting  and  throwing  of  surface-water  on  his 
tAnd,  nor  the  causing  of  more  water  to  flow  than  would  have  flowed  if  the  grade  had  not 
been  raised  In  the  still  more  recent  case  of  G'BrUn  v.  St.  iVnil,  85  Minn.  888 ;  s.'o.,  88  Am. 
Bep.  411^  it  was  held  that  if  a  dty,  in  improving  Its  streets,  aooumulates  surface-water,  and 
tons  It  In  new  and  destructive  currents  upon  the  lands  of  adjoining  owners,  It  Is  Usble  In 
damages.  To  the  latter  effect  are  /Vttiffffw  v.  ViUage  i^EvanwOle^  85  Wis.  828;  s.  a,  8 
Am.  Bep.  60;  City  <^  Aurora  v.  iteed,  67  HI.  80;  s.  a,  11  Am.  Rep.  1;  CUy  of  Dixon  v. 
B(iJber,OI]L6t8;s.a,16Am.  Bep.  601:Aoiifv.  Oltyo/Ctliaoii,46Iowa,006;s.o.,a6Am. 
Bep.  MOL  In  Tttiflor  v.  FUAus,  64  Ind.  167;  s.  c,  81  Am.  Bep.  114,  a  land-owner,  who 
planted  traes  on  his  land,  thus  obstructing  the  passsge  of  drift-wood  carried  on  the  land 
of  an  adjoining  proprietor  by  the  overflow  of  a  water-oourse  adjacent  to  the  lands  of  both, 
was  held  not  liable.  See  MoComOOi  v.  JCotitas,  etc.,  R.  Oo^  pout  ,*  WaktffUidr,  Nevtlt^ 
n  B.  1. 15;  8.  c,  84  Am.  Bep.  606. 

lo  OaUtoit  T.  CUy  of  CAofieiCon,  16  W.  Ya.  ,  it  was  held,  that  whera  adty,  in  grading 
its  streeta  by  cutting  ditches  and  drains,  coUects  surfaoe-water  and  casts  It  In  a  body  upou 
the  lot  or  ground  of  the  proprietor  below,  unltiSB  It  Is  so  cast  into  a  natural  water-oourset 
tlK  proprietor  sustains  a  legal  injury,  and  may  recover  In  an  aotkm  therefor;  and  that  It  la 
the  du^  of  a  city.  In  mslring  Improvements  upon  the  streets,  to  use  such  skill  that  the 
eourse  of  the  surface-water  shall  not  be  changed  In  such  manner  as  materially  to  Injure 
the  property  adjoining. 


Morgan  y.  Schutlbr. 

(78K.T.480.) 
PariMnhip — diuoltUion — vte  of  name  on  rigne, 

Ob  the  diflaolution  of  tbe  firm  of  M.  &  S.^  8.  bought  M/s  interest  in  oertain  of 
the  firm  property,  and  assumed  the  rent  of  the  old  stand,  whera  he  contiiu 
ued  the  business,  while  M.  opened  an  office  for  the  same  bnsinees  in  another 
part  of  the  city,  as  it  was  understood  he  was  to  do.  M.  removed  his  name 
from  the  old  firm  sign,  but  8.  replaced  it,  pladng  over  it  **  8.  snooessor  to," 
in  small  and  almost  imperceptible  letten.  HM^  that  S.  shoold  he  restrained 
from  mich  use  of  M.'b  name.    {See  noUt  p.  546.) 

ACTION  to  restrain  defendant  from  nsing  the  name  of  plaintiff 
npon  iigno,  circnlars  or  adYertisements,  and  from  declaring 
himself  to  be  the  suocesaor  of  the  late  firm  of  Morgan  &  Schuyler. 
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The  parties  had  been  partners  as  dentists  under  the  firm  name  of 
'' Morgan  &  Schuyler/'  in  rooms  in  the  city  of  Rochester.  Thej 
dissolved  by  written  agreement^  defendant  purchasing  certain  part- 
nership property  and  assuming  the  rent  of  the  rooms  so  occupied 
by  the  firm,  which  he  was  to  continue  to  occupy.  The  plaintiff 
opened  another  office  in  the  Bame  city,  as  it  was  understood  ^  was 
to  do.  The  firm  had  used  signs  exhibiting  the  firm  name.  After 
the  dissolution  plaintiff  removed  his  name  from  the  signs.  Defend- 
ant replaced  the  firm  name  as  nearly  as  possible  as  before,  and  over 
it  the  following:  '^B.  F.  Schuyler,  successor  to,"  in  small  and 
almost  imperceptible  letters.  A  judgment  was  directed  for  plaint- 
iff, requiring  defendant  to  remove  the  name  of  plaintiff  from  his 
signs  and  advertisements. 

/.  C.  Gochraneiy  for  appellant  By  the  agreement  of  dissolntiott 
the  good-will  of  tlie  firm  passed  to  defendant.  High  on  Injonc- 
tions,  §  686;  Dougherty  v.  Van  Nostrand,  1  HoflL  Ch.  70;  Muttd- 
man^s  Appeal,  62  Penn.  St.  81.  The  firm  name  was  a  part  of  the 
good-will,  and  defendant  could  bring  an  action  to  restrain  plaintiff 
from  using  it.  Dayion  v.  Wilkes,  17  How.  Pr.  510;  Story  on  Part,  § 
99;  Churton  v.  Douglas,  1  H.  R.  V.  Johns.  174;  WiUiamsT.  Wilson, 
4  Sandf.  Ch.  379;  High  on  Injunctions,  §  686;  Hall  y.  HaU,  30 
Beav.  139;  Banks  v.  Gibson,  34  id.  568. 

John  S.  Morgan,  for  respondent 

Danforth,  J.  There  was  nothing  in  the  former  relations  of  th0 
parties,  or  the  express  terms  of  the  agreement  of  dissolution,  which 
gave  to  either  one  the  good-will  of  the  business  theretofore  con* 
ducted  by  them  under  the  firm  name  of  ^'Morgan  &  Schuyler,'* 
nor  was  either  in  any  way  restrained  from  continuing  the  practice 
of  his  profession  on  his  own  account  in  any  place.  Yet  the  defend- 
ant became  the  equitable  assignee  of  the  unexpired  term  of  the 
lease  under  which  the  firm  held  its  place  of  business,  and  the  sole 
owner  of  certain  partnership  property  and  fixtures.  He  thereby 
acquired  an  advantage  over  the  plaintiff,  for  he  had  the  exclnsive 
right  to  occupy  the  rooms  of  the  late  firm,  and  as  incident  thereto 
the  benefit  of  that  good-will  which  Lord  Eldon  defines  in  OrultweU 
V.  Lye,  17  Ves.  335,  "  as  the  probability  that  the  old  customers  will 
resort  to  the  old  nlace."    The  extent  of  this  depends  partly  upon 
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the  foroe  of  habit,  and  in  the  case  of  such  business  as  had  been  ear- 
ned on  by  these  parties  in  some  degree  upon  the  satisfaction  which 
the  patient  had  received  at  the  hands  of  one  or  the  other  member 
of  the  firm,  but  it  is  after  all  a  very  different  thing  from  the  gocd- 
will  which  may  be  said  to  attach  to  the  person  of  a  professional 
man  as  the  result  of  confidence  in  his  skill  and  ability.  The  first 
18  of  no  value  except  to  the  occupant  of  tiie  place  {Clussum  v. 
Dewes,  5  Buss.  30),  while  the  latter  is  inseparable  from  the  person, 
and  follows  its  possessor  wherever  he  goes.  So  far  as  it  belonged 
to  the  plaintiff  it  could  not  have  been  transferred  to  the  defendant, 
Dut  the  advantage  secured  to  him  as  the  occupant  of  the  old  place 
of  business  would  doubtless  have  been  rendered  more  valuable  if 
the  plaintiff  had  retired  not  only  from  the  firm  but  from  the  prac- 
tice of  his  art  This  however  he  not  only  did  not  undertake  tp  do, 
but  it  was  understood  by  both  parties  at  the  time  of  dissolution 
that  the  plaintiff  was  at  once  to  open  an  office  and  carry  on  his 
business  of  dentistry  in  the  same  city.  This  fact  precludes  the  idea 
that  the  defendant  acquired  any  good-will  in  the  business  except 
such  as  was  incident  to  his  sole  ownership  of  the  property  men- 
tioned in  the  agreement.  It  is  evident  therefore  that  it  was  not 
the  intention  of  the  parties  that  the  defendant  should  in  the  con- 
duct of  his  business  in  any  manner  use  thri  plaintiff's  name,  either 
in  combination  with  his  own  as  '*  Morgan  &  Schuyler,"  or  in  sub- 
servience to  it  by  declaring  himself  ''the  successor''  to  that  firm. 
It  is  not  claimed  that  there  is  any  express  contract  to  that  effect, 
and  none  can  be  implied,  either  from  the  language  of  the  agree- 
ment actoally  made  or  from  any  fact  or  circumstance  connected 
with  it 

The  case  was  argued  by  t'ue  learned  counsel  for  the  appellant 
with  mach  ingenuity,  but  I  do  not  think  that  the  cases  cited  by 
him  sustain  the  appeal.  On  the  contrary,  in  Doughertt/  v.  Van 
Jfosirand,  1  HofL  Ch.  70;  Musselman  <&  Clarkson*8  Appeal^  62 
Penn.  St  81;  Williams  v.  Wilson,  4  Sandf.  Ch.  379,  the  good-will 
in  qaestion  was  that  only  which  pertained  to  the  place  of  business,, 
and  no  case  holds  that  the  good- will  included  the  right  to  a  con- 
tinued use  of  the  name  of  the  firm.  Indeed  in  such  a  case  the 
retiring  partner  would  have  given  up  the  advantages,  but  remained 
liable  to  the  risks  and  burdens  of  business,  for  if  his  name  contin- 
ued upon  the  signs  or  other  advertisements  of  the  firm  he  would 
be  bound  to  every  one  who  gave  credit  thereto,  in  ignorance  of  the 
Vol.  XXXV— 69 
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real  state  of  the  case,  and  liable  for  all  debts  contracted  in  the  firm 
name.  The  injury  in  such  a  case  is  obvious.  Nor.  has  the  defend- 
ant any  better  right  to  declare  himself  the  '^  sncoessor  of"  the 
firm  of  '^  Morgan  &  Schuyler/'  In  so  doing  he  represents  not  only 
that  the  firm  is  extinguished,  but  that  his  co-member  has  quit  or 
retired  from  busiiikess.  The  latter  therefore  will  lose  the  patronage 
to  which  he  is  entitled,  for  those  persons  who  might  otherwise 
resort  to  liim  for  assistance  will  be  misled  into  supposing  that  his 
serrices  cannot  be  obtained.  In  either  aspect  the  plaintiff's  caw 
was  made  out.  It  does  not  follow,  however,  that  the  defendant 
may  not  ayail  himself  of  the  full  yalue  of  his  purchase,  and  to  that 
end  by  signs  and  advertisements  refresh  the  memory  of  those  cus- 
tomers who  had  acquired  a  preference  for  the  particular  locality  in 
which  he  continues  business,  or  recall  to  their  attention  the  cir- 
cumstance to  which  that  preference  might  be  due.  He  may  law- 
fully describe  the  rooms  as  '^formerly  occupied  by  Morgan  & 
Schuyler,''  and  himself  as  *^  formerly  "  or  *'  late  "  of  that  firm,  hj 
these  or  other  phrases.  He  would  thus  state  simply  facts  belong- 
ing to  his  own  life  or  incident  to  the  office,  as  much  so  as  the  time 
or  place  of  his  birth,  the  name  of  his  father  or  instructor,  the  col- 
lege from  which  he  graduated,  or  the  time  when  the  premises  were 
first  used  in  the  practice  of  his  calling.  All  this  might  be  done  in 
good  faith.  What  has  been  done  is  quite  different,  and  apparently 
for  another  purpose,  without  right,  and  to  the  plaintiff's  injorr. 

The  conclusion  of  the  court  below  was,  I  think,  correct,  and  the 
judgment  appealed  from  should  be  affirmed. 

Judjffneni  afirmti. 

All  concur. 


NoTB  BT  TBI  BBPORnB.-- Tlie  <ia6itioi&  bow  fir  ftB  oulgoiiv  psitner  or  aeiTa^ 
to  the  flrm  in  elgns  and  advertiaemento has  been  oomiirtembly  dIseuMed.    Tliei%laoflki 
outgoing  partner,  where  the  good-wfflltf  not  transferred,  standa  on  the  aamefooClvgaa  Bit 
of  an  outgoing  aenrant. 

The  first  reported  case  connected  with  this  subject  Is  the  Irish  case  of  JboC  t.  laok  S 
M*.  Eq.  484,  in  which  an  ex-employee  of  a  firm  of  Dublin  snulf  mannliactnreca. 
Londj  Foot  &  Co.,  styled  himself  on  his  packets  of  snuff,  and  on  the  board  above  i 
'*  A.  Lea,  late  at  Lundy  Foot  &  Co.*'  The  quesUon  at  issue  was  not  decided,  the : 
of  the  Bolls  being  of  opinion  that  the  question  must  be  decided  by  a  court  oC  bur,  invoK- 
big  as  he  thought  it  did,  a  legal  right. 

In  BurgeM  v.  Burgees,  8  DeQ.  M.  &  G.  8M,  among  the  drcumataBcea  of  wWeh  the 
pbOntiff  complained  waa  this,  that  the  defendant,  his  son,  who  had  been  in  bis  esiplof • 
ment,  had  styled  himself  on  his  shop  front  and  Ubels  as  **  late  of  107  StnuvL**  thMtbeisg  ^ 
pbdntiff*8  addresB.    In  so  far  the  defendant  was  restrained. 

In  EdeUten  r.  Vick,  11  Hare,  78,  the  defendants  were  committing  a  palpable  ftond«  19 
selling  pins  in  packets  made  up  and  labelled  slmlbu'ly  to  the  plaintlff*8,  except  that  to  tte 
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taKrlptfoii  *«Tajlor  ft Go.*B  Patent SoUd-HMded   Pins.'* they  prefixed  the  words  "J. 

Tick,  from  tbe  late.**   An  injunction  was  granted,  notwithstanding  an  attempt  to  meet 

the  plalntifTs  attadr  by  arguing  that  they  were  disentitled  by  the  appearance  of  the  irord 

**Faient  **  in  their  inscription  after  thebr  patent  had  iu  fact  expired. 

In  BurroMB  t.  f^wCer,  1  N.  R.  100,  it  had  been  agreed  by  deed  that  two  partnership  Anns 
thonld  be  dissolved,  and  their  estates  liquidated,  and  that  the  plamtiff,  who  was  to  be  one 
of  the  Hqiiidators,  should  have  the  beneflt  and  adrantage  of  the  business  and  connections 
of  tbs  former  llrms,  and  should  be  at  liberty  to  carry  on  the  buslnsss  in  a  new  partnership 

with  another  person.  The  defendant,  however,  who  had  been  a  partner  in  one  of  the  dls- 
sobed  Anns,  sent  round  circulars  to  the  connections  of  his  old  firm,  referring  to  his  old 

podtion  in  it  and  to  the  dissolution,  and  asking  f6r  orders  for  a  bnstaiess  which  he  was  in- 
tending to  canyon  In  continuance  of  the  old  one.  An  injunction  was  granted  to  restrain 
tbe  defendant  fh>m  issuing  snch  circulars  representing  that  he  was  trading  in  continuation 
of  the  oM  business,  and  from  soliciting  the  customers  of  his  old  firm. 

In  Clonk  t.  IieocA,  1  DeG.,  J,  A  8.400,  the  question  was,  whether,  after  the  expiration  of  the 
term  of  seven  years  for  which  the  partnership  was  formed,  adause  in  the  partnership  arti- 
cles providing  that  in  certain  events  a  partner  receiving  from  tbe  other  notice  of  the  termina- 
tion of  the  partnership,  should  be  considered  as  quitting  the  business  for  the  benellt  of  tbe 
partner  giving  the  notice,  continued  in  force,  the  partner  to  whom  such  notice  was  given, 
after  the  term  had  expired,  set  up  in  business  fak  the  neighborhood  as  **R.  Leach  ft  Co.,  late 
Loach  ft  GUrk,**  and  thecourt  held  that  he  was  justified  in  so  doing,  and  that  the  artldea 
did  not  apply  in  this  respect,  the  drcomstanoes  having  altered.  The  oourt  said:  **  Has  not 
tlie  defendant  a  tight  to  say  that  he  lately  belonged  to  a  certain  firm,  and  cannot  he  adver- 
tise that  fbctt  The  diflloulty  is,  if  he  cannot  be  prevented  fkom  carrying  on  the  same  bus!- 
aoM,  Is  he  not  at  liberty  to  solicit  the  public  at  large,  and  to  do  so  by  telling^  as  Is  the  truth, 
itiat  he  belonged  to  a  late  firmr '* 

In  Barper  t.  Bearmm,  8  L.  T.  (N.  8.)  M7,  the  defendants  had  leased  certain  firebrick 
works  in  succession  to  the  plalntiflfe,  Messrs.  Harper  ft  Moore,  but  not  the  mines  from 
wkicfa  the  day  was  obtained,  and  described  themselves  on  cards  and  circulars  as  **  E.  ft  J. 
*  PMison  (late  Harpers  ft  Moore)."  In  Seott  v.  Smtt,  16  Id.  148,  the  defendants  wore  the  oo- 
euplers  of  certain  business  premises  previously  occupied  by  Messrs.  Robert  ft  Walter  Scott, 
havhig  been  placed  in  poaMestoo  Xij  one  of  the  partners,  R.  Scott,  who  had  purchased 
bis  oopartner*s  interest  therein.  The  defendants  styled  themselves  or.  a  door>plate  as 
"SeoUft  Nixon,  late  Robert  ft  Walter  Scott,'*  although  R.  Scott  had  agreed  with  his 
former  partner  that  neither  should  use  the  old  name  except  for  winding  up  the  affairs  of 
the  partnership.  In  each  of  these  cases  theeffeet  of  the  defendants*  conduct  was  to  imply, 
sot  only  that  they  had  succeeded  to  the  good-will  of  the  business,  but  that  their  predeoes- 
son  had  retired  from  the  trade,  and  neither  case  turned  upon  the  defendants  having  been 
members  or  emptnyees  of  the  former  firm  of  whose  reputation  they  luul  availed  them* 
sehesL   Injunctions  were  granted  In  both  these  cases. 

In  Leather  Oolh  Company  v.  American  Leather  doth  Company ^  1  H.  ft  M.  871,  it  waa 
heU  that  persons  who  had  been  in  the  employ  of  Crockett,  the  original  manufacturer  of 
Ch)ckeCt*a  leather  cloth,  were  justified  in  styling  themselves  *'  late  with  Crockett,*'  In  such 
amanaeraanot  to  deceive. 

In  the  Important  caae  of  Glenny  v.  SmUhy  2  Drew,  ft  Sm.  47ll| one ot  the  employee$oi 
niresber,Glenny  ft  Co.,  of  the  Strand,  having  left  their  servloe  and  opened  a  shop  in  Ox- 
ford street,  placed  his  own  name  over  the  door,  but  put  on  the  awning  and  on  thedoor- 
plates,  the  words,  **  From  Thresher  ft  Glenny .  **  The  word  *trom**  was  in  very  small  letters, 
so  as  not  to  be  likely  to  attract  the  attention  of  customers,  and  on  the  whole  case  the 
learned  judge  came  to  the  conclusion  that  deception  was  probable,  and  that  an  injunction 
must  be  granted.  The  fact  that  the  defendant  had  cautioned  one  of  his  shopmen  not  to 
permit  costomers  to  buy  under  the  impression  that  they  were  bujrlngftom  Thresher  ft 
Glenny,  so  far  from  being  regarded  as  favorable  to  the  defendant,  was  held  to  be  against 
Um,  as  showing  that  he  had  contemplated  the  possibility  of  deception  Iqr  the  use  he  was 
making  of  hisold  employers' name.  The  court  said?  "There  is  no  question  but  that  if  a 
nan,  having  been  In  the  employment  of  a  firm  of  reputation,  seta  up  In  business  for  him- 
self, he  baa  a  right  in  any  way  In  which  he  thinks  fit,  provided  It  is  done  in  accordance 
vlth  the  rule  I  have  stated  «.  s^  bo  as  not  to  deceive),  to  Inform  the  public  that  he  baa 
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been  in  such  employment,  and  in  that  waj  to  appropriate  to  himself  some  of  tke 
arising  from  the  reputation  of  his  former  employers.  But  in  so  doing  he  most  Cake^edsl 
care  that  it  is  done  in  such  a  way  as  not  to  mislead  the  public  to  tiie  detriment  of  his 
former  employers.**  But  it  was  also  laid  down,  **  that  it  does  not  sifEnifjr.  for  the  pnrpose 
of  the  plaintilTs  right  to  relief,  whether  the  defendant  has  acted  with  a  frandnleot  iaten- 
tion  or  not ;  it  is  enough  if,  even  without  any  unfair  intention,  he  has  done  that  which  b 
calculated  to  mislead  the  public.  «  *  •  And  it  is  not  the  question  whether  the  pafatte 
generally,  or  even  a  majority  of  the  public,  is  likely  to  be  misled,  but  whether  the  usiwsry, 
the  heedless,  the  incautious  portion  of  the  public  would  be  likely  to  be  misled."  An  iajuoo- 
tion  was  granted. 

In  WilliamB  r.  Otbonie,  18  L.  T.  (K.  S.)  496,  it  was  held  that  former  senrants  of  R.  Hce- 
drie,  a  perfumer,  were  entitled  to  place  in  their  shop,  established  after  his  death,  thevoidi 
'^from  the  late  B.  Hendrie,*'  and  to  style  themselres  on  placards  **  managers  and  nMum- 
fscturers  to  the  late  R.  Hendrie,"  and  to  use  Hendrle*s  name  on  their  labels  la  ooojnnctioo 
with  their  own,  if  there  were  no  unfair  or  untrue  statements  made;  bat  the  court  pdoted 
out  that  a  certain  course  of  conduct  which  was  b^^m  with  no  fraudulent  intentkia  woold 
be  continued  with  such  intention  if  no  change  were  made  after  it  had  been  shovn  tbtl 
the  public  were  deceived. 

In  Laboudier«  ▼.  i>aioson,  L.  B.,  13  Eq.  882,  the  defendant  was  one  of  the  veodors  of  s 
brewery  business,  who,  after  the  sale,  set  up  in  business  elsewhere,  and  endeavwed  to 
draw  away  to  his  new  business  the  old  customers  of  the  business  he  had  sold.  Lord  Rob- 
illy  held,  that  while  the  defendant  was  entitled  publicly  to  advertise  his  business,  he  «■• 
not  justified  in  seeking  to  destroy  the  value  of  the  business  he  had  sold  l^  drawing  a«sf 
the  customers  to  his  new  one. 

In  Hookham  v.  PoUage,  21  W.  R.  47,  after  the  firm  of ''  Hookham  ft  B.  &  S.  Pottago  **  had 
been  dissolved,  Mid  the  last  two  partners  paid  out,  so  that  the  business  was  retained  hj  the 
senior  partner,  who  began  to  trade  as  ^  Hookham  ft  Co.,"  8.  Pottage  set  up  nesr  Uis. 
and  placed  over  his  shop  the  words  **S.  Pottage,  from  Hookham  ft  Pottage,**  and  the 
words  denoting  the  relation  between  the  old  business  and  the  new  one  —  f.  e.,  **  from  '*  asd 
**  and  '*—  were  in  small  letters.  It  was  held  that  the  defendant  had  acted  so  as  to  difert 
to  himself  custom  intended  for  the  plaintiff,  and  that  an  injunction  must  be  {rallied, 
though.  If  he  had  confined  himself  to  a  fair  statement  of  his  connection  with  the  old  flim. 
he  could  not  have  been  interfered  with . 

The  plaintiff  in  RoiHneau  v.  Charbonndj  V.  C.  M.,  ICay  4, 1876,  was  a  Psrlsiaacoafee- 
tioner,  trading  at  the  **  Maiaon  Boissier,"  and  the  defendants  were  penoam  who,  after  hav- 
ing  been  in  his  service,  came  over  to  London  and  opened  a  shop  in  Bond  street,  and  placed 
in  the  window  the  words  ''  Ex  Idres  de  la  Maison  Boissier  de  Paris.  **  The  plalntUf  havinr 
no  shop  in  England,  no  injury  could  be  done  him  by  the  defendant's  conduct^  and  no  fa^ 
junction  could  be  granted,  but  the  words  *'  Ex  Idres  de  la  **  were  in  very  small  letten^  and 
the  vice-chancellor  was  of  opinion,  that  on  the  whole,  the  conduct  of  the  defendants  had 
not  been  such  as  to  entitle  them  to  their  costs,  and  no  order  in  that  respect  was  made. 

In  Dence  v.  Mcuon^  V.  C.  M.,  February  12, 1878,  the  vice-chancellor  held,  that  a  Ibraer 
servant  of  Messrs.  Brand  ft  Oo.  would  not  have  been  entitled  to  repreeent  Mmswlf  ss  the 
original  maker  of  the  essence  of  beef  manufactured  by  that  firm,  even  if  he  had  been  tha 
first  to  discover  the  recipe,  since  whatever  essence  of  beef  he  had  prepared  had  been  msda 
by  him  in  the  plaintiff*s  service;  but  his  lordship  held  that  the  defendant  was  at  libertf  la 
state  fairly  that  he  had  been  in  the  plaintlfiTs  service,  and  that  he  had  become  aoqiualand 
with  the  recipe  during  that  period. 

In  SeJbv  ▼•  Anchor  Tube  Company,  Y.  C.  B.,  July  19, 1877,  the  parties  had  been  la  psrt- 
nership  as  tube  manufacturers,  carrjring  on  business  at  Birmingham  as  the  ^  Imperial 
Iron  Tube  Company,"  and  at  Smethwick  as  *'  The  Birmingham  Patent  Iron  and  Bratf 
Tube  Company .  **  The  partnership  was  dissolved,  and  tha  plaintiff  thereupon  became  <s 
titled,  under  the  partnership  deed,  to  the  premises  at  Smethwick  and  to  the  s^leaaad 
good-will  of  the  firm,  and  the  defendant  became  entitled  to  the  Birmingham  puiaiwa 
The  plaintiff  then  carried  on  business  alone  at  Smethwick  and  also  at  new  works  at  Bl^ 
iningham  as  *'  The  Imperial  Iron  Tube  Company,*'  and  the  defendants,  canrying  oa 
nesB  at  the  old  premises  in  Birmingham,  began  to  put  out  circulars  headed  *'T1ie 
Hitw  Company  (late)  the  Works  of  and  Partners  and  Manager  In  the  Imperial  Iron  Whr 
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Ooopany,  Gas  street,  Birmtngfaam,**  and  to  solicit  the  customers  of  the  old  Ann.    This 
VIS  held  to  be  an  interference  with  the  plalntilTs  rights*  and  an  injunction  was  granted. 

1b  F\awood  ▼.  FuUwoodt  96  W.  R.  48S,  the  plaintiff  was  carrying  on  at  Bomenet  place. 
Holloa,  an  annatto  busfaiesfl,  established,  under  the  name  of  "  R.  J.  Fullwood  ft  Co., **  in 
TS9^  and  the  defendants,  one  of  whom  had  formerly  been  the  plaintiff^s  partner,  but  had 
soU  his  interest  to  the  plaintiff,  began  to  carry  on  a  similar  business  under  the  name  of 
**E  Follwood  &  Go.,"  and  to  describe  themselTes  in  advertisements  as  **  late  of  Bomersei 
place,  Hozton,  Original  Manufacturers  of  liquid  and  Oake  Annatto,**  and  to  state  that 
their  business  had  been  "established  in  1785/*  Mr.  Justice  Fry  held  that  the  course  taken 
ty  the  detOndants  would  probably  have  the  result  of  causing  their  business  to  be  mistaken 
for  the  plaintiff's,  and  he  granted  an  injunction,  notwithstanding  that  the  plaintiff  had  de* 
layed  commencing  his  action  for  a  year  and  a  half  after  he  became  aware  of  the  defend- 
ants* conduct. 

In  Ckwrton  t.  Dou^fw^  H.  R.  V.  Johnson,  174,  the  partnership  of  John  Douglas  &  Co.  wss 
diaolred,  and  John  Douglas  sold  his  interest  and  the  good-wiU  to  his  late  partners  and 
BDoCher,  who  thereupon  carried  on  the  business  under  the  style  of  **  C  B.  &  H. ,  late  John 
Douglas  A  Oo/*  Dcmglas  thereupon  reopened  the  same  kind  of  business  in  connection 
with  L.  P.  ft  Sounder  the  firm  name  of  '*  John  Doue^  ft  Co.,"  on  premises  next  door  to  the 
dd  stand.  It  was  held  that  the  defendant  should  be  restrained  from  the  use  of  the  name 
of  **  John  Douglas  ft  Co.**  in  that  business  at  or  in  the  immediate  neighborhood  of  the  town 
Ivfaere  the  Old  business  had  been  carried  on.  The  court  said  that  upon  the  mere  sale  of  the 
good-win  the  vendor  was  not  precluded  from  setting  up  the  same  Idnd  of  business,  eren 
next  door  to  the  old  stand,  but  that  the  right  to  such  ezcluslve  use  of  the  old  firm  name  in  the 
neighborhood  goes  with  the  good-will.  The  court  remarked  that  **  it  is  not  as  if  he  were 
esning  himself  *  John  Douglas*  alone.**  See,  also,  CrutweU  r.  Lv^^  17  Ves.  8M;  WMU  ▼, 
Mmtt^  1  Robt.  831. 

In  BnrikB  ▼.  Olbnon,  S4  Bear.  506,  it  was  held  that  upon  the  dissolution  of  a  partnership 
and  division  of  the  assets,  in  the  absence  of  any  agreement  as  to  the  use  of  the  firm  name, 
either  of  the  late  partners  was  at  liberty  to  use  it. 

In  Seoit  T.  Rouiaiid,  26  L.  T.  (N.  8.)  881,  on  dissolution,  purchase  of  stock  by  one  part« 
oer,  but  no  sale  of  good^will,  the  other  partner  was  restrained  from  continuing  to  use  the 
firm  name. 

In  Lewii  ▼.  Langdotit  7  Sim.  421,  A.  and  D.  had  carried  on  business  under  the  firm  of  A. 
ft  L.  A.  died,  and  B.  carried  on  the  business  under  the  firm  of  **  B.  ft  Co.  successors  to  A« 
ft  L.**  A .  's  executor,  having  commenced  the  same  business  under  the  firm  of  A.  ft  I*,  h^ 
wss  resirained.    See,  also,  Bowman  v.  Floyd^  8  Allen,  76. 

In  Scott  T.  Scott ,  16  L.  T.  (N.  8.)  148,  R.  Scott  and  W.  Scott  had  carried  on  business  at  N. 
and  G.  as  partnera  by  the  name  of  R.  ft  W.  Scott.  The  firm  was  dissolved,  it  being  agreed 
that  one  of  the  partners  should  remain  at  N.,  but  there  was  no  sale  of  the  good-will  nor  an> 
covenant  not  to  set  up  the  same  business  again,  but  neither  partner  was  to  use  the  fim 
name  except  in  winding  up  the  old  business.  W.  Scott  shortly  afterward  retired  and  sek 
up  the  same  business  at  T.  near  N.  R.  Scott  made  over  his  business  at  N.  and  G.  to  the 
defendants,  who  at  G.  used  the  sign  **  Scott  ft  Nixon,  late  R.  ft  W.  Scott,  of  N.**  On  appli- 
cation of  W.  Scott  this  was  enjoined.    This  case  is  analogous  to  Howe  t.  Searing,  infra. 

In  Hodkham  ▼.  Pottage,  L.  R.,  Is  Ch.  App.  91 ;  a  firm  of  H.  ft  P.  was  dissolved,  it  being 
agreed  that  the  business  should  belong  to  H. ,  who  accordingly  kept  up  the  shop  under  the 
name  of  H.  ft  Co.  P.  set  up  a  shop  in  the  same  business  a  few  doors  distant,  putting  up  a 
sign,  **  P.  from  H.  ft  P.*'  The  words  "  from  '*  and  "  and  '*  were  in  small  capitals,  the  othen 
in  large.    This  was  enjoined. 

In  Cotton  T.  Tkomat,  2  Brewst.  80S,  the  defendant,  who  had  been  emplojred  at  the  plaint* 
Iff's  dental  rooms  as  a  dentist,  In  Philadelphia,  set  up  business  in  the  same  city  and  street, 
in  his  own  name,  putting  on  his  cards  and  signs  the  words,  **late  "  or  "formeriy** 
"  operator  at  the  Colton  Dental  Rooms,*'  the  words  'Mate  operator  at  the  *'  and  **  formerly 
operator  at  the  **  being  in  small,  and  the  words  **  Colton  Dental  Rooms  **  in  large  lettera, 
and  the  signs  being  very  similar  to  those  at  the  rooms  in  question.  This  use  of  the  words 
in  question  was  restrained. 

In  Partridge  t.  Mends,  2  Sandf .  Ch .  082,  the  complainant  had  bought  the  right  to  nuuifr 
faetore  A.  aolah*s  friction  matches.   J.  Backes,  who  had  been  a  chemist  bi  GoUh'^eoa 
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plo7«  set  up  the  same  bustness,  using  labels,  etc.,  with  an  Imitation  oC  OoUil  tnd»- 
roark  of  a  beehive  with  flowers  and  foliage,  and  an  Inscription,  *  *  Menck  A  Backet,  Medoo 
matches  made  by  J.  Backes,  late  chemist  to  A.  Oolsh."  The  words  *'laie  chsinlftto** 
were  the  smallest,  and  the  words  **  A.  Oolsh**  was  much  the  largest  of  alL  Hdd,  tbstUiis 
would  not  be  restrained.  This  case  was  affirmed,  How.  App.  Gas.  547,  on  the  ground  Uttt 
bill  was  wanting  in  equity,  the  complainant  himself  deoetving  the  public  (by  Oabodrb,  JJ, 
and  that  there  was  no  deceptive  similarity  between  the  labels  (by  Wriobt,  J.). 

In  Petenon  v.  Humphrey,  4  Abb.  Pr.  884,  Peterson  &  Humphrey  failed,  and  esdi  aeft  vp 
business  for  himself,  Humphrey  continuing  at  the  old  stand,  and  using  the  old  siguflf 
*'  Peterson  &  Humphrey,*'  On  one  he  distinctly  prefixed  the  words  **  Humphry  *  0&, 
formerly .  *'  This  was  upheld ;  but  he  was  restrained  ftom  keeping  up  the  old  signs  widuA 
any  such  prefix,  or  without  obliterating  the  name  of  Peterson. 

In  Reeves  v.  Dmicke,  12  Abb.  Pr.  (N.  S.)  92,  it  was  held  that  on  dissolution,  one  psrtaer 
oould  not  set  up  the  same  business,  announcing  himself  as  **  successor  to  "  the  old  firm, 
where  the  other  had  also  continued  the  same  business  in  his  own  name.  Pdtrwnf, 
Humphrey,  nipm,  was  disapproved,  but  the  cases  are  quite  distinguishable. 

In  Lathrop  v.  Lathrop,  47  How.  Pr.  632,  the  firm  of  J.  Lathrop  ft  Co.  was  dissolved,  vKk 
no  agreement  as  to  the  good-will  or  the  use  of  the  firm  will,  nor  any  restriction  on  csta^ 
ing  into  the  same  business.  The  plaintiff  set  up  business  for  himself  in  his  own  naae,  asd 
the  defendant  formed  a  partnership  with  P.  under  the  firm  name  of  J.  Lathrop  dt  Co.  Bdi, 
that  such  use  of  the  old  firm  name  oould  not  be  restrained,  as  it  properly  deectfbedtbs  oev 
firm. 

In  BUiinger  v.  Clark,  60  Barb.  113,  the  defendant,  Abraham  Blnlnger  Oaric,  bad  beesi 
partner  in  the  firm  of  A.  Blninger  &  Oo.  That  firm  was  dissolved,  and  went  inlolMBk- 
ruptcy,  and  he  and  his  son  commenced  a  similar  business  on  their  own  aooonnt  In  the  ssit 
store,  putting  on  the  firm's  late  place  of  business  a  sign  stating  that  '*  A.  Blnlnger  CUik  ik 
Son  **  had  **  removed  to  No.  96,  next  door  below.  **  They  also  advertised  and  pat  up  4^ 
that  they  were '' soocessors  to  A.  Blnlnger  dt  Co.*'  Defendant  had  always  been  known  m 
**  Abm.  B.  Clark,"  and  had  always  so  signed  his  name.  This  conduct  was  enjoined  st  tte 
suit  of  Abraham  Blninger. 

In  Smith  V.  Cooper^  6  Abb.  N.  C.  274,  C.  retired  from  the  firm  of  8.  G.  C  dkCo.(theotlMr 
partners  continuing  at  the  old  place),  and  set  up  the  same  business,  on  the  samesideoC  tb» 
same  street,  about  fifty  feet  distant  from  the  old  stand,  adding  to  his  name  on  UirigBs, 
the  words  '*of  the  late  firm  of  8.  O.  C.  A  Co^"  the  words  ''of  the  late  firm  of*  bdac 
about  one-third  as  large  as  the  words  "  8.  Q.  C.  &  Co."  This  was  enjoined  by  the  Biwk- 
lyn  city  court. 

But  on  a  sale  Xij  an  individual  of  a  bushiess  and  the  good^will,  with  a  covenant  not  to 
cany  on  the  same  business,  the  right  to  use  the  vendor's  name  In  the  huinsaB  does  sot 
pass.  This  was  the  case  of  ** Howe's  Bakery."  Hoim  v.  ApoHiia  6  Boaw.  SM.  8sei 
BAm.Bep.886. 


Power  v.  Gassidt. 

(79  N.  T.  608.) 
WHl — VnutfoT  ehatUy  —  eertaitUp  qf  ofifeeL 

A  tesUmentary  trust  of  propertj  to  be  divided  by  the  exeeaton  "*  mmang  tn/k 
Roman  Catholic  eharities,  InBtitations,  echools,  or  ehnrdies  la  dw  cxj  of 
New  York  "  as  the  majority  should  select,  and  In  each  propoHloiis  as  the/ 
fihonld  think  proper,  Is  Talid,  there  being  corpormtions  answering  the  dascrip 
tlon  and  empowered  to  take.    {8e$  note  p.  566.) 
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ACTION  for  construction  of  a  will.    The   opinion  sufficiently 
states  the  case. 

J.  ]r.  Gerard  and  B.  F.  Dunning,  for  appellants.  Ko  trust  is 
raised  at  all  unless  there  is  a  definite  beneficiary,  capable  of  coming 
In  court  and  claiming  the  benefit  bestowed.  2  Story  Eq.  Jur.,  §§ 
964,  979, ;  Wheeler  v.  Smith,  9  How.  65,  79 ;  Maurice  v.  Bishop  of 
Durham,  10  Yes.  521 ;  Holmes  y.  Mead,  52  N.  Y.  332  ;  Dillaye  y. 
Greenough,  45  id.  438 ;  Wright  v.  Atkins,  1  Turn.  &  Buss.  157 ; 
Levy  Y.  Levy,  33  N.  Y.  97 ;  Ellis  v.  Selly,  1  Myl.  &  Craig,  286 ; 
Maurice  v.  Bishop  of  Durham,  10  Ves.  522;  Norris  v.  Thomson^s 
Exr^  4  C.  E.  Green,  307;  Stuhhs  v.  Sargon,  2  Keen,  255;  s.  c,  3  Mylne 
&  Craig,  507 ;  Ommany  y.  Butcher,  1  Turn.  &  Buss.  2G0 ;  Ifash  y. 
Morley,  5  Beav.  182  ;  Slierwood  y.  Am.  Bible  Society,  1  Keyes^  561 ; 
MeCaughal  y.  Ryan,  27  Barb.  376 ;  Downing  y.  Marshall,  23  N.  Y. 
366. 

John  E.  Develin,  for  respondents. 

Miller,  J.  The  testator  by  the  first  clause  in  his  will  gaYe  and 
bequeathed  all  his  property,  both  real  and  personal,  to  his  execn* 
trix  and  executors,  ^*  to  haYe  and  to  hold  the  same  *  *  *  upoq 
the  trusts,  ncYertheless,  that  they  are  to  collect  the  money  due  on 
the  bonds  and  mortgages  due  to  me,  and  also  the  rents  of  my  prop* 
erty,  and  sell  and  dispose  of  my  stocks  ;  and  out  of  the  proceeds  of 
the  sale  of  my  property  or  the  income  thereof,"  he  directed  that 
the  sum  of  $8,000  a  year  be  paid  to  his  wife  in  half  yearly  install* 
ments  "during  her  natural  life,  and  to  be  in  lieu  of  all  dower  or 
thirds "  in  his  estate*  After  making  other  bequests  and  confer^ 
ring  power  upon  his  executrix  and  executors  to  sell  his  real  and 
personal  estate,  he  dcYised  one-third  of  the  rest,  residue  and  re- 
mainder of  his  estate  to  his  wife,  one-third  to  his  nephew,  Peter 
Bi8e,and  proYided  as  follows,  *^  And  the  balance  I  giYe  to  my  ex- 
ecutors, to  be  divided  by  them  among  such  Boman  Catholic  chari* 
ties,  institutions,  schools  or  churches  in  the  city  of  New  York  as 
a  majority  of  my  executrix  and  executors  shall  decide,  and  in  such 
proportion  as  they  may  think  proper.'' 

The  first  question  which  arises  relates  to  the  Yalidity  of  the 
clause  last  aboYe  cited.  It  is  insisted  by  the  counsel  of  the  plaintifit, 
who  is  an  executrix  named  in  the  will  and  the  widow  of  the  testa* 
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tor,  that  no  definite  beneficiary  capable  of  taking  is  designated, 
and  that  there  is  no  absolute  certainty  as  to  the  natare  and  terms 
of  the  bequest;  and  the  well-settled  doctrine  is  invokedy  that 
where  the  conditions  of  the  trust  created  are  so  Yague  and  indefi* 
nite  that  a  court  of  equity  cannot  clearly  ascertain  either  the  ob- 
jects or  the  persons  who  are  to  take,  the  trust  will  be  held  to  fail, 
and  the  property  will  fall  into  the  general  fund  of  the  author  of  the 
trust    Story  Eq.  Jur„  §§  964, 979. 

If  we  give  full  force  and  effect  to  the  rule  stated  and  hold  that 
the  language  employed  must  be  such  as  to  show  that  the  object  is 
certain  and  well  defined;  that  the  beneficiaries  are  either  named  or 
capable  of  being  ascertained  within  the  rules  of  law  which  are  ap- 
plicable to  such  cases;  and  that  the  trusts  are  of  such  a  nature  that 
a  court  of  equity  can  direct  their  execution,  we  are  of  the  opinion 
that  the  gift  in  question  was  valid  and  should  be  upheld. 

The  clause  cited  designates  a  certain  class  of  institutions  as  ob- 
jects of  the  testator's  bounty,  to  which  from  religious  association 
he  was  evidently  attached,  and  in  whose  prosperity  we  may  assume 
he  felt  an  interest  The  terms  of  the  will  embraced  charities, 
schools,  churches  and  institutions,  to  which  the  testator  could  law. 
fully  have  made  a  direct  and  valid  devise  or  bequest,  and  had  he 
selected  any  of  them  by  name  to  take  a  specific  portion  of  his  es- 
tate, no  question  would  arise  as  to  their  right  to  accept  the  dispo- 
sition thus  made.  That  he  conferred  power  and  devolved  upon  a 
majority  of  his  representatives  the  duty  of  designating  the  organi- 
zations which  should  be  entitled  to  participate  in  a  portion  of  his 
estate,  and  the  proportion  which  each  should  have  in  the  same,  does 
not,  wo  think,  impair  or  affect  the  legality  of  the  provision  cited,  so 
long  as  the  organizations  referred  to  had  an  existence  recogniied 
by  law,  were  capable  of  taking,  and  could  be  ascertained.  The  eri- 
dence  established — and  it  is  beyond  any  question  —  that  at  the 
time  of  the  execution  of  the  will,  and  at  the  time  of  the  testators 
death,  there  were  numerous  incorporated  Boman  Catholic  beneto- 
lent  institutions,  charities,  churches,  and  schools  in  the  city  of  Netr 
York,  which,  under  the  provisions  of  their  several  charters,  were 
authorized  to  take,  by  devise  or  bequest,  both  real  and  personal  es- 
tate, and  that  a  portion  of  these  were  designated  by  a  majority  of 
the  executrix  and  executors  named  in  the  will.  The  right  to  make 
such  designation  is  fully  sustained  by  the  decisions  of  this  coart 
In  ffolmss  r  Mead,  62  N.  T    ^2,  it  ^as  held  that  a  beneficiarj 
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need  not  necessarily  be  described  by  name;  that  it  is  not  material 
that  a  legatee  should  be  definitely  ascertained  and  known  at  the 
iule  of  the  will,  or  even  at  the  death  of  the  testator;  and  it  is  suf- 
ficient, if  ho  is  so  described,  tliat  he  can  be  ascertained  and  known 
when  the  right  to  receive  the  gift  accrues.  In  Le  Fevre  y.  Le  Fe^ 
vrty  59  N.  Y.  434,  a  misnomer  or  misdescription  of  a  legatee  or  de- 
visee, whether  a  natural  person  or  a  corporation,  was  held  not  to 
invalidate  the  provision,  if  either  from  the  will  itself  or  evidence 
aliunde,  the  object  of  the  testator's  bounty  can  be  ascertained; 
and  to  identify  a  particular  corporation,  as  the  one  intended,  where 
a  wrong  name  is  used,  the  identity  may  be  proved  by  parol  evidence* 
Xumerons  authorities  sustain  bequests  and  devises  to  executors  or 
tmstees,  which  confer  upon  them  authority  to  divide  the  same 
among  such  persons  as  they  may  select  from  certain  classes  which 
aro  designated,  and  among  such  children  or  relatives,  who  are  in* 
tended  to  be  provided  for,  whom  they  may  deem  proper.  Liley  v. 
Hey,  1  Hare,  580;  Shotwell  v.  Mott,  2  Sandf.  Ch.  46;  Bull  v.  Bull, 
8  Conn.  48;  McLoughlin  y.  McLoughlin,  30  Barb.  458;  Trustees  y. 
Colgrove,  4  Hun,  362;  Norris  y.  Thomson's  Ey^rs,  19  N.  J.  307. 

In  the  case  last  cited,  which  is  relied  upon  by  the  counsel  for 
each  of  the  parties,  the  power  of  appointment  authorized  a  devise 
by  the  testator's  wife  among  such  **  benevolent,  religious  or  chan 
table  institutions  as  she  may  think  proper;"  and  it  was  held  to  be 
iuTulid  because  it  was  so  vague  and  uncertain  that  it  could  not  be 
enfoi-ced.  It  will  be  observed  that  no  class  of  institutions  were 
designated,  and  the  chancellor  decides  that  as  the  power  was  to 
give  to  any  of  the  three,  and  as  "  benevolent "  institutions  were 
more  indefinite  and  of  a  wider  range  than  ^'  charitable  or  religious" 
institutions,  and  would  include  all  gifts  prompted  by  good  will  or 
kind  feeling  toward  the  recipient,  whether  the  object  of  charity 
or  not,  the  devise  was  void.  The  case  supports  the  position  that  a 
designation  of  a  class  of  benevolent  institutions  would  have  ren* 
dered  it  yalid,  and  maintains  the  doctrine  contended  for  by  the 
counsel  for  the  organizations  who  have  been  designated  by  the 
executors.  The  cases  cited  by  the  appellant's  counsel  are  not  in 
conflict  with  those  already  referred  to.  In  StuVbs  v,  Sargon,  3 
Mjl.  &  Cr.  507;  2  Keen,  255,  the  testatrix  during  her  life  had 
delivered  a  note  of  jC2,000  to  a  third  person,  upon  which  was 
indorsed  an  instrument  which  declare*'  that  the  note  was  given  for 
the  sole  use  and  benefit  of  the  holder,  independent  of  her  husbttQcL 
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lor  the  express  purpose  of  enabling  her  to  present  to  either  branch 
of  the  family  of  the  donor  any  principal  or  interest  the  doD€« 
might  consider  most  prudent,  with  power  to  dispose  of  the  same  by 
will  or  deed  ''  to  either  branch  of  the  family  she  may  consider  most 
deserving  thereof; "  and  it  was  held  that  it  was  a  gift  upon  tmst, 
and  that  the  trust  failing  the  sum  secured  by  the  note  constitated 
part  of  the  testatrix's  estate.  While  it  may  well  be  that  the  tnut 
was  too  indefinite  to  be  executed  and  hence  was  Yoid,  the  case  is 
not  analogous  to. a  testamentary  disposition  for  the  benefit  of  oigan- 
izations  which  have  a  legal  existence  and  which  can  be  easily  ascer- 
tained. But  even  if  the  case  last  cited  was  favorable  to  the 
position  claimed  it  would,  we  think,  be  against  the  general  current 
of  authority  which  upholds  trusts  of  this  character.  In  Mm»  v. 
Bishop  of  Durham,  10  Yes.  522,  the  devise  was  for  such  objects  of 
benevolence  and  liberality  as  the  trustee  in  his  discretion  shall 
approve,  and  it  was  held  that  it  could  not  be  supported  as  a  chari« 
table  legacy.  The  decision  was  put  upon  the  ground  that  the  word 
'^  liberality "  meant  something  different  from  charity,  and  he&oe 
the  bequest  was  not  within  the  statute  of  charitable  uses.  In 
Ommanny  v.  Butcher,  1  Turn.  &  Buss.  260,  the  devise  was  very 
indefinite,  and  the  principal  question  considered  related  to  the 
residuary  clause  in  the  will.  The  case  last  cited  was  recently  con- 
sidered in  Kerr  v.  Dougherty,  and  has,  I  think,  no  direct  bearing 
upon  the  question  now  presented.  The  other  cases  cited  do  not 
require  especial  consideration. 

The  bequests  made  could  only  be  carried  into  effect  by  the  selee- 
tion  of  organized  bodies,  and  hence  no  danger  is  to  be  apprehended 
from  an  improper  selection.  Nor  is  there,  in  my  opinion,  any  dif- 
ficulty in  determining  to  what  class  the  words  ''Boman  Catholic'* 
apply.  It  is  a  well  known  designation  of  a  denomination  of  Ghria* 
tians,  who  have  adopted  this  name,  and  have  distinct  tenets,  and 
have  been  frequently  recognized  in  various  legislatiye  enactmoitsin 
reference  to  this  organization.  It  has  churches,  institutions  of 
learning,  charitable  and  other  bodies,  which  might  be  easily  selected 
as  objects  of  consideration,  as  provided  by  the  wilL  The  execnton 
were  to  decide  which  of  all  the  institutions  known  as  Roman  Gath' 
olic  were  entitled  to  the  benefits  to  be  conferred,  and  noembamfti* 
ment  appears  to  have  been  experienoed  in  making  a  selectioD;  nor 
i^  it  apparent  why  such  a  disposition  of  a  portion  of  an  estate  cooid 
*:ot  be  carried  into  effect.    The  rule  is  well  settled  that  whena  gifr*- 
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is  capable  of  being  executed  by  a  jadicial  decree,  thero  is  no  reason 
why  a  oonrt  should  not  execute  iL  WiUiams  y.  WiUiams,  4  Seld« 
524 ;  Owens  v.  Mis.  Soc,  14  N.  Y.,  408.  Had  there  been  a  failure 
to  make  the  selection  as  provided,  for  any  reason,  within  the  author* 
ities  cited,  the  court  would  have  power  to  decree  the  execution  of 
the  trust  The  first  clause  in  the  will  gives  all  the  property  of  the 
testator  to  his  executrix  and  executors  in  trust  for  certain  purposes 
specified.  So  much  of  the  estate  only  as  was  necessary  to  carry 
these  purposes  into  effect  passed  under  this  provision,  and  the  re- 
nuunder  was  to  be  divided  as  directed.  The  intention  of  the  testa- 
tor was  plainly  manifest  as  to  such  remainder,  and  he  had  a  perfect 
right  to  make  such  a  disposition  of  his  estate,  after  it  was  converted 
into  personalty.  The  law  does  not  limit  or  confine  trusts  as  to 
personal  property,  except  hi  reference  to  the  suspension  of  owner- 
ship, and  they  may  be  created  for  any  purpose  not  forbidden  by 
law.  BueUin  v.  Bucklin,  1  Eeyes,  141 ;  OoU  v.  Cook,  7  Pai.  534. 
As  for  the  reasons  stated  the  provision  in  the  last  clause  can  be 
carried  into  effect,  we  do  not  deem  it  necessary  to  consider  whether 
it  may  be  regarded  as  a  power  in  trust  under  the  provisions  of  the 
Bevised  Statutes.    1  B.  S.   732,  §  74 ;  734,  §g  95-100. 

[Omitting  other  questions.] 

Judgment  afirmed. 

An  concur. 


RofB  BT  IBB  Hamwaa.— In  Bifstea  t.  AUrn^  6  Dfll.  fM,  a  oomrejanoe  of  real  and  pei^ 
■oQil  ppofimt^^  In  tnut,  **  for  the  purpose  of  foondlncr  nn  Inttltatlon  for  the  education  of 
Toothin St.  Loulsoountj,  Miaaouri,'*  was  anstained.  Tbbat,  J^  said :  **In  this cooniiy, 
•fter  long  doubt  and  dteputatkm,  the  doctrine  has  been  eatahltahed  that  where  a  grant  or 
emim  for  charitable  uses  has  been  made,  and  the  donee  Is  capable  of  ezedutlng  the  trust 
vMted  In  him,  the  grant  or  devise  should  be  upheld  if  the  benefldaiy  or  charitable  object 
iisiatad  In  soeh  a  manner  or  wUh  such  distinctness  that  chanoerj  can  asrertnln  what  it 
liisoasto  enforce  the  trust."  SeeOuldT.  H^oaMnoCoM  AMpttal/or^bumninoi,!  Mo> 
Arthar,aOBsa.o.,  SB  Am.  Bep.  605;  .Adyt  ▼•  AnftA,  4i  Oonn.  SO;  a.  o^  >>  Am.  Bep.  M. 
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Mmrriage  — JuritdicUan  —  married  tooman'f  aceepia$ice  ^fmnUm  €f 

larifldiction  of  the  persoa  of  a  married  woman  la  acquired  by  ber  wilttn 

admission  of  serrioe  of  the  sammons. 


M 


OTION  to  set  aside  a  judgment    The  opinion  states  the  poini 
The  motion  was  denied  below. 


«/.  W.  Alberison,  for  plaintiff. 

Pruden  &  Shaw,  for  defendant. 

DiLLARD,  J.  The  defendant  M.  I.  Jordan,  wife  of  A«  S.  3ch 
dan,  and  her  hnsband,  became  sureties  to  the  bond  of  Gox  m 
sheriff,  and  the  execution  of  the  bond  by  the  wife  was  without  the 
written  assent  of  her  husband,  and  the  sheriff  having  made  defuxlt 
Id  not  paying  over  the  county  taxes  to  the  plaintiff  as  treasurer,  a 
suit  was  instituted  and  the  summons  was  returned  into  court  with 
an  admission  of  service  indorsed  thereon,  subscribed  by  Jordan  and 
his  wife  in  their  proper  handwritings.    The  suit  went  to  judgment 
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by  default,  and  thereapon  the  defendant  M.  L  Jordan  moved  to 
Tacate  the  jndgment  as  to  herself  under  section  133  of  the  Code, 
on  the  ground  of  irregularity  alleged  to  consist  in  the  manner  of 
the  serTice  of  the  summons,  and  upon  the  ground  of  surprise  and 
excusable  neglect 

His  honor  ruled  against  the  ground  of  irregularity  and  in  favor 
of  the  defendant,  the  feme  covert^  on  the  ground  of  surprise  and 
excusable  neglect,  and  from  that  jndgment  both  sides  appeal,  the 
defendant  assigning  error  in  that  his  honor  held  the  acceptance  of 
service  of  the  summons  by  her  as  legally  sufScient  to  constitute  the 
cause  in  court  as  to  her. 

Upon  the  defendant's  appeal  the  questions  are:  Can  a  married 
woman  admit  or  accept  service  in  writing  of  a  summons  by  which 
8Q  action  is  commenced,  and  if  she  can,  then  is  her  acceptance  in 
this  particular  case  legally  sufScient  to  authorize  the  court  to  pro- 
ceed to  judgment  thereon?  It  is  argued  that  an  infant  cannot 
accept  service  of  a  summons,  but  that  the  same  must  be  served 
personally  in  all  cases  where  the  infant  is  without  a  general  or 
testamentaiy  guardian,  and  upon  the  same  reason  the  summons 
must  be  served  on  a  married  woman.  An  infant  cannot  accept  or 
admit  service,  for  the  reason  that  when  without  a  general  guardian 
no  proceedings  can  be  had  without  a  guardian  appointed  ad  litem, 
and  no  such  guardian  can  be  appointed  by  a  court  except  in  con- 
formity to  our  statute,  which,  as  construed  by  this  court,  is  man- 
datory that  such  appointment  can  only  be  made  after  personal 
service.  Bat  Bev.,  ch.  17,  §  69;  Allen  v.  Shields,  73  N.  C.  504; 
Moore  v.  Oidnej/y  75  id.  34. 

Infancy  is  a  disability  and  extends  to  all  stages  of  a  suit,  includ- 
ing admission  of  service  or  acceptance  of  service  as  a  mode  of 
initiating  a  suit,  as  well  as  all  ulterior  steps  in  the  course  of  the 
same,  and  this  proceeds  on  the  theory  to  prevent  fraud.  No  such 
reason  exists  now  to  hold  the  admission  or  acceptance  of  service  of 
a  summons  by  a  married  woman  as  inoperative.  She  has  now  the 
capacity  to  have  and  hold  her  real  and  personal  property,  owned 
at  the  marriage,  as  well  as  her  acquisitions  during  the  coverture,  as 
a  separate  estate,  and  is  competent  to  contract  so  as  to  afFect  her 
property  within  certain  limits,  under  the  Constitution  of  1868, 
^"^  10,  §  6,  and  under  the  marriage  act,  chapter  69  of  Battle's 
Bevisid.  And  ekfeme  covert  is  answerable  out  of  her  own  estate  for 
aer  debts  and  other  canaes  of  action  before  the  marriage  as  well  as 
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on  the  contraots  she  is  aathori2sed  to  make  during  the  marriage^ 
and  in  suits  to  enforce  that  hability,  while  it  is  required  that  the 
husband  be  joined  she  is  expressly  made  competent  by  aectioii  15 
of  the  marriage  act,  supra,  to  represent  herself  if  she  will  as  %fm$ 
BoUy  or  with  her  consent  to  be  represented  by  her  husband. 

The  ability  to  defend  an  action  being  thus  conferred,  no  good 
reason  can  be  suggested  as  it  seems  to  us,  why  her  enlarged  cwgmtj 
in  this  respect  should  not  be  held  to  extend  to  any  and  all  thingp 
usual  and  admissible  to  constitute  a  cause  in  court,  such  as  appear- 
ing without  summons,  or  the  admission  and  acceptance  of  the  8e^ 
vice  of  a  summons,  as  in  the  case  of  all  other  persons  suijurii. 

It  is  oar  opinion  therefore  that  the  acceptance  of  aerrice  <rf  the 
summons  by  a  married  woman  will  suffice  to  give  the  court  juriadio- 
tion  of  the  person,  and  authorize  farther  proceedings  aocording  t» 
the  course  and  practice  of  the  court 

[Omitting  minor  considerations.] 

The  judgment  of  the  court  below  holding  the  acceptance  of  aarrioi 
sufficient  is  affirmed,  and  thia  will  be  certified. 

No  error. 


(}oocH  y.  McOll. 
ISSN,  aat^ 

Corparaiion  —realaUUe  aequirtd  ty  mninsni  damaim  — aait  f^  ^m 

^  here  a  public  corporation,  in  ezerdae  of  a  delegated  il^i  of  eolBSBtd» 
main,  acquires  real  estate  necessary  for  pabllo  nao,  aaeh  loal  estate  cm  to 
sold  on  execution  against  tbe  corporatkiii«  only  aaljeettotlie  peffftvaMBOiaf 
the  duties  and  obligations  of  the  corporatioii. 

ACTION  to  recover  land.    The  opinion  states  tbe  point    Thi 
plaintiff  had  judgment  below. 

Day  i&  ZoUicoffer,  OMiam  dt  Oailing,  MuUem  S  Mo$r9mDdJ.  JL 

Batchelor,  for  plaintiff. 

Thos.  N.  Hill,  for  defendant 

Smith,  0.  J.    The  plaintiff  purchased  at  a  sale  under  eaeoiitioi 
against  the  Roanoke  nayigation  company,  certain  land  wUoh  hd 
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been  theretofore  condemned  for  its  use,  under  the  provisions  of  the 
act  of  incorporation^  including  the  bed  covered  by  the  waters  of 
the  canal,  at  its  terminus  near  Welden,  and  in  this  suit  seeks  to  re- 
cover possession.  The  defendant  had  leased  the  land  from  the  com- 
pany for  a  period  which  had  expired  before  the  day  of  sale,  but 
still  continued  in  posession,  refusing  to  surrender  to  the  plaintiff* 

Under  an  act  of  the  general  assembly  entitled  **  An  act  for  the 
dissolution  of  the  Boanoke  navigation  company,''  passed  at  the 
seasion  of  1874-75,  ch.  198,  proceedings  had  been  instituted  in  the 
Superior  Court  of  Halifax  and  the  complaint  filed,  but  no  further 
action  taken  at  the  date  of  sale.  Two  objections  are  urged  for  the 
appellant: 

1.  That  the  proceeding  to  annul  the  corporation  and  -  dispose  of 
its  property  directed  by  the  statute  supersedes  and  renders  nugatory 
the  interference  of  a  creditor,  and  that  no  title  passed  by  the 
•herifTs  deed ;  and 

%,  That  the  canal  bed,  as  rayerable  from  its  general  property  and 
franchise,  is  not  subject  to  execution. 

We  propose  to  consider  the  last  proposition  first  In  State  y 
Bum,  5  Ired.  297,  a  sale  of  so  much  of  the  road  bed  of  the  Ports- 
month  and  Boanoke  railroad  company  as  was  within  the  county  of 
Northampton,  under  an  execution  at  the  instance  of  a  judgment 
creditor,  was  held  to  be  legal,  and  the  purchaser  to  have  acquired 
title  to  the  land.  This  was  because  of  the  assumed  want  of  any 
other  remedy  for  the  creditor,  and  by  force  of  the  statute  which 
authorized  a  plaintiff  to  sue  out  against  a  corporation  debtor,  '^a 
dtgtringas  or  fieri  facias^  as  he  may  think  proper,  and  the  said  writs 
of  diHringas  or  fieri  facias  may  be  levied  as  well  on  the  current 
money  as  on  the  goods,  chattels,  lands  and  tenements  of  the  said 
corporation.''  Bey.  Stat,  ch.  26,  §  5.  The  result  of  upholding 
this  diversion  of  the  property  from  the  original  and  intended 
purposes  of  its  condemnation  to  the  use  of  the  company,  and  the 
injustice  done  the  former  owner,  whose  damages  were  lessened  by 
the  advantages  to  be  derived  from  the  construction  of  the  proposed 
improvement,  conducted  the  mind  of  the  late  chief  justice  who 
presided  at  the  trial  in  the  Superior  Court,  to  the  conclusion  that 
the  sale  was  not  authorized  by  law.  In  delivering  the  overruling 
opinion  in  this  court,  Buffin,  C.  J.,  declaring  that  **  the  legislature 
can  prescribe  what  shall  or  shall  not  be  the  subject  of  execution,'* 
proceeds  to  say:    ^  We agiM  that  the  franchise  cannot  be  sold.    It 


560  NORTH  CAROLINA, 

Gooeh  T.  McGee. 

is  intangible  and  vested  in  an  artificial  being,  of  a  particular  or- 
ganization, suited  in  the  view  of  the  legislature  to  the  most  proper 
and  beneficial  use  of  the  franchise,  and  therefore  it  cannot  be  as- 
signed to  a  person  natural  or  artificial,  to  which  the  I^slature  has 
not  committed  its  exercise  and  emolument,''  and  he  adds:  ^We 
regret  sincerely  that  it  has  hitherto  escaped  the  attention  of  these 
companies  and  of  the  legislature,  that  some  act  was  necessary,  in 
order  that  such  sales,  when  unavoidable,  might  be  made  with  the 
least  loss  to  the  debtors  and  with  the  greatest  advantage  to  the 
creditors  and  purchasers,  by  providing  for  keeping  up  the  foinchiae 
with  the  estate." 

The  correctness  of  the  general  proposition  that  the  property,  res) 
and  personal,  of  corporations  formed  for  the  prosecution  of  objects 
of  personal  benefit,  as  that  belonging  to  individuals,  may  be  seizes? 
and  by  sale  appropriated  to  the  payment  of  its  debts,  does  not  admi 
of  question.  Between  them  the  law  makes  no  distinction,  as  hat 
been  repeatedly  decided.  Maryland  v.  Bank,  6  Oill  &  Johna  205; 
Ev,  L,y  etc,  V,  Buf.  Hyd.  Association^  64  N.  Y.  561 ;  Queeni.  Vid. 
Park  Co,y  41  E.  C.  L.  544.  But  so  far  as  the  opinion,  except 
by  force  of  the  statute,  extends  the  liability  to  the  estate  of  cor- 
porations created  for  public  purposes,  indispensable  to  the  exercise 
of  the  conferred  franchise  and  to  the  performance  of  correlatire 
duties,  it  is  not  in  harmony  with  adjudications  elsewhere  of  the 
highest  authority,  and  we  are  not  disposed  to  enlarge  the  sphere  of 
its  operation.     Some  of  the  cases  on  the  subject  will  be  noticed. 

In  Ammant  v.  President,  etc..  Turnpike  (7o.,13  S.  A;  R  210;  15  Am. 
Dec.  593;  the  plaintiff  bought  at  execution  sale,  '^  all  the  right,  tide^ 
interest  and  claim,'*  of  the  company,  ^'  of,  in  and  to  ten  miles  of  its 
road,"  with  specified  limits,  and  it  was  held  that  he  acquired  nopro{^ 
erty  by  his  purchase,  Tilghkan,  G.  J,,  declaring  that  *'the  inooo* 
venienco  would  be  excessive,  if  the  right  of  the  company  could  be 
cut  up  into  an  indefinite  number  of  small  parts  and  invested  m  in- 
dividuals," and  tha^*fhe  turnpike  company  ^  alone  were  confided  in, 
and  they  alone  look^^  to,  for  a  faithful  performance  of  the  impofi* 
ant  duties  incumbent  upon  them. 

In  Que  V.  Tide  Wcier  Canal,  24  How.  257,  execution  had  been 
levied  ''on  a  house  an  \  lot,  sundry  canal  boats,  a  wharf  and  snndiy 
other  lots,"  and  an  in,|unction  asked  to  restiuin  the  sale.  Chief 
Justice  Takby,  delivering  the  opinion,  uses  this  language :  *^  The 
property  seined  by  the  marshal  is  of  itself  of  scarcely  any  value 


JUNE  TERM,  1880.  561 

Gooch  V.  McGee. 


apart  from  the  franchise  of  taking  toll  with  which  it  is  connected 
in  the  hands  of  the  company,  and  if  sold  under  this  fieri  fadcts 
without  the  franchise,  would  bring  scarcely  at^y  thing,  but  would 
yet,  as  it  is  essential  to  the  working  of  the  canal,  render  the  property 
of  the  company  in  the  franchise,  now  so  valuable  and  productive, 
utterly  valueless,''  and  he  adds :  *'  It  would  be  against  the  principles 
of  equity  to  allow  a  single  creditor  to  destroy  a  fund  to  which  other 
creditors  had  a  right  to  look  for  payment,  and  equally  against  the 
principles  of  equity  to  permit  him  to  destroy  the  value  of  the  property 
of  the  stockholders  by  dissevering  from  the  franchise  property  which 
was  essential  to  its  useful  existence." 

In  Coe  V.  R.  R.  Co.y  10  Ohio,  372,  the  rule  is  thus  laid  down: 
''When  power  is  given  to  acquii*e  an  interest  in  real  estate,  for  the 
single  and  exclusive  purpose  of  the  exercise  of  a  franchise,  and 
particularly  when  to  acquire  such  interest  there  is  a  delegation  of 
the  power  of  eminent  domain,  the  interest  cannot  be  separated  from 
the  use  to  which  alone  it  can  be  applied,  and  if  the  franchise  cannot 
be  conveyed,  neither  can  the  interest  in  real  estate,  with  which  it  is 
connected.** 

A  very  forcible  and  clear  view  of  the  subject  is  presented  by 
Woodward,  J.,  in  R.  R.  Co.  v.  Colwett,  39  Penn.  St.  337.  "  Lands 
bought  and  not  dedicated  to  corporate  purposes  are  bound  by  the 
Hen  of  judgments  and  are  liable  to  be  levied  in  execution  and  sold 
by  the  sheriff  in  the  same  manner  and  with  the  same  effect  as  the 
lands  of  any  other  debtor.  As  to  land  which  has  been  appropriated 
to  corporate  objects,  and  is  necessary  for  the  full  enjoyment  and 
exercise  of  any  franchise  of  the  company,  whether  acquired  by 
purchase  or  by  exercise  of  the  delegated  power  of  eminent  domain, 
the  company  hold  it  entirely  exempt  from  levy  and  sale,  and  this 
on  no  ground  of  prerogative  or  corporate  immunity,  for  the  com- 
pany can  no  more  alien  or  transfer  such  land  by  their  own  act  than 
can  a  creditor  by  legal  process,  but  the  exemption  rests  on  the 
public  interests  involved  in  the  corporation.  For  the  sake  of  the 
public,  whatever  is  essential  to  the  corporate  functions  shall  be  re- 
tained by  the  corporation.  A  railroad  company  could  scarcely 
accomplish  the  end  of  its  being  after  the  ground  on  which  its  rails 
rest  had  been  sold  to  a  stranger." 

**  The  road,  with  all  its  appurtenances,"  remarks  Shahswood,  J., 
IB  the  more  recent  case  of  Voungman  v.  R.  R.  Co.,  65  Penn.  2?8, 
"being  necessary  to  the  exercise  of  the  franchise  granted  by  the 
Vol.  XXXV  — 71 
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sale,  coald  not  be  levied  on  and  sold  onder  execation  on  a  jadgmeoi 
against  the  corporation." 

The  distinction  between  corporate  property  which  can  and  can- 
not be  reached  by  a  fieri  fadas  is  well  defined  and  strongly  pre- 
sented in  the  opinion  of  Thompson,  C.  J.,  in  a  case  determined  in 
1868  {Foster  v.  Fowler,  60  Penn.  St  27),  in  which,  after  discriminat- 
ing between  ^'  those  corporations  that  are  agencies  of  the  pnUie,  di- 
rectly affecting  it,  and  those  which  only  affect  it  indirectly,  by 
adding  to  its  property  in  developing  its  natnral  resources  or  in  im- 
proving its  mental  or  moral  qualities,"  he  says:  **  Of  the  former  are 
corporations  for  the  building  of  bridges,  turnpike  roads,  railroads, 
canals,  and  the  like.  The  public  is  directly  interested  in  the  results 
to  be  produced  by  such  corporations,  in  the  facilities  afforded  to 
travel  and  the  movements  of  trade  and  commerce.  It  is  weU  set- 
tled that  this  use  is  not  to  be  disturbed  by  the  seizure  of  any  part 
of  their  property,  essential  to  their  active  operations,  by  creditorB. 
They  must  recover  their  debts  by  sequestering  their  earnings,  al- 
lowing them  to  progress  with  their  undertaking  to  accommodate 
the  public  This  direct  benefit  to,  and  accommodation  of,  the  pub- 
lic clearly  distinguish  this  class  of  companies  from  the  second  class, 
viz.:  private  corporations,  or  those  in  which  the  public  is  but  in- 
directly interested,  such  as  mining  and  manufacturing,  coal  and 
iron  companies,  libraries,  literary  societies,  schools  and  the  like.'' 

In  our  researches  we  have  met  with  a  single  case,  Arthur  v. 
Banhy  9  Sm.  &  Mars.  394,  recognizing  the  authority  and  approving 
the  decision  in  State  v.  Rives,  and  in  opposition  to  the  current  c^ 
judicial  opinion. 

The  general  words  of  the  statute,  which  to  some  extent  inflnenced 
that  decision  may  without  violence  to  their  meaning  admit  at  a 
narrower  scope  and  be  restricted  to  the  property  of  private  corpom- 
tions,  and  to  that  of  public  corporations,  which  may  be  replaced, 
and  is  not  indispensable  to  the  exercise  of  their  necessary  f  nnctioni 
and  the  discharge  of  public  duties,  upon  the  distinction  taken  in 
the  cases  cited.  But  we  are  not  required  to  question  the  correct- 
ness of  the  construction  which  so  widely  extends  the  application  of 
the  law.  It  has  since  been  amended  in  accordance  with  the  sug- 
gestion of  the  chief  justice  and  the  very  remedy  pointed  ont  has 
been  given.  The  franchises  of  a  class  of  corporations,  to  which  that 
then  under  consideration  belongs,  with  all  the  corporate  propertr 
may  now  be  reached  and  its  profits  applied  to  the  satisfaction  of 
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the  claims  of  creditors.  To  the  section,  remaining  sabstantiallj 
ancbangedy  has  been  added  the  following:  ^^  And  if  the  judgment 
or  decree  be  against  a  railroad,  or  other  corporation  aathorized  to 
iBceive  fare  or  tolls,  the  franchise  of  sach  corporation,  with  all  the 
rights  and  privileges  thereof,  so  far  as  relates  to  the  receiving  of 
fare  or  tolls,  and  also  all  other  corporate  property,  real  and  personal, 
may  be  taken  on  execntion  and  sold,  under  rules  regulating  the 
sale  of  real  estate."  Rev.  Code,  ch.  26,  §  9.  The  amendments 
farther  provide  for  the  manner  of  selling  and  that  the  sheriff  shall 
^deliver  to  the  purchaser  possession  of  all  the  corporate  property 
connected  with  the  franchise  belonging  to  such  corporation  in 
whatever  county  the  same  may  be  situated.''    §§  10, 11. 

In  furtherance  of  the  same  policy  of  preserving  intact  the  cor- 
porate privileges  bestowed  for  the  public  benefit,  it  has  been  en- 
acted that  purchasers  of  the  property  at  a  mortgage  sale  shall  ipso 
facto  become  a  body  corporate  and  **  succeed  to  all  such  franchises, 
rights  and  privileges,  and  perform  all  such  duties ''  as  the  preceding 
corporation  possessed,  except  that  they  shall  not  incur  liability  for 
its  obligations.    Bat.  Rev.,  ch.  26,  §§  46,  47. 

It  will  be  observed  that  the  subjection  of  the  franchise  to  execu- 
tion is  confined  to  such  corporations  as  may  ''receive  fare  or  tolls,'' 
leaving  all  others  to  the  operation  of  the  pre-existing  law,  and  both 
acts  look  to  the  continued  association  of  the  property  with  the 
franchise.  Thus  the  public  interests  remain  unaffected  by  proceed- 
ings that  result  in  a  change  of  ownership  merely,  and  a  transfer  of 
public  duties  from  one  to  another  party.  This  legislation  spring- 
ing out  of  the  decision  in  Rives^  case,  and  intended  to  obviate  the 
inconveniences  of  a  disruption  of  the  company  and  the  loss  of  those 
facilities  for  travel  and  transportation  which  it  had  afforded,  must^ 
we  think,  be  deemed  an  expression  of  the  legislative  will,  to  substi* 
tute  the  new  in  place  of  the  former  remedy.  It  secures  to  creditoia 
all  their  just  rights,  yet  in  subordination  to  the  higher  public  de- 
mand for  an  unobstructed  road,  and  without  wrong  to  those  from 
whom  the  land  has  been  taken  and  appropriated  to  its  use.  It 
must  therefore  be  declared  that  the  plaintiff  acquired  no  estate  in 
the  land  by  virtue  of  the  sale  and  sheriff  deed.  It  is  unnecessary 
to  pass  upon  the  other  defense.  According  to  the  case  agreed,  % 
nonsnit  must  be  entered  and  it  is  so  ordered. 

JudgmmU 
Brror. 
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OOITEK  V.  WiLLOUGHBY, 
(88  N.  C.  75J 

Mortgage — of  growing  crop, 
A  mortgage  of  a  growing  crop  ie  valid.* 

CLAIM  and  delivery.  The  question  was  as  to  the  validity  of  a 
mortgage,  executed  by  the  defendant,  on  May  26,  1876,  of 
the  ^^  crops  to  be  cultivated  and  made  "  upon  a  certain  &rm  daring 
that  year.     The  defendant  had  judgment  below. 

W.  B.  Rodman  and  Reader  Buahee  &  Busbee,  for  plaiutiflL 

Smith,  C.  J.  [After  stating  the  case.]  The  purpose  of  the  present 
suit  is  to  recover  possession  and  control  of  the  property  in  order  to 
the  ezecfution  of  the  trusts  with  which  it  is  clothed,  and  if  under 
the  deed  the  title  and  right  of  possession  are  vested  in  the  plaint- 
iffs, as  trustees,  the  action  has  been  well  brought,  and  the  judg- 
ment rendered  is  wholly  erroneous.  The  first  inquiry  then  is  as  to 
the  effect  of  the  deed  upon  the  property  therein  described. 

No  doubt  whatever  can  be  entertained  as  to  the  transfer  of  the 
legal  title  to  such  articles  as  were  then  in  e^e  and  upon  which  the 
conveyance  could  directly  operate.  The  words  used  are  appropri- 
ate to  the  object  intended  and  the  possession  is  necessary  to  the 
discharge  of  the  trusts. 

In  our  opinion,  for  the  purposes  of  the  suit,  the  same  resalti 
must  be  ascribed  to  the  operation  of  the  instrument  upon  the  grow- 
mg  or  to  be  grown  crops  upon  the  farm.  The  lien  given  upon 
them,  to  be  effective,  requires  control  and  possession  in  the  mort- 
gagees; for  how  otherwise  could  they  be  sold  and  the  proceeds  ap- 
plied to  the  debt  ?  And  this  is  rendered  manifest  by  the  very 
authority  given  to  take  possession  after  the  first  day  of  November. 
1  Jones  Mort.,  §  60.  As  this  is  the  intent  of  the  deed,  can  it  hare 
that  effect  upon  a  planted  crop  (for  it  must  be  assumed  that  the 
planting  was  prior,  according  to  the  course  of  husbandry,  to  the 
making  of  the  conveyance),  and  does  a  possessory  right  thereto  vest 
in  the  trustees  at  or  before  the  maturity  of  the  crops  ? 

•S«e  Moon ▼.  Byrum  (10&  G  409. 80 Am.  Bep.  M^  and  nota^ 681 
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The  authorities  referred  to  in  the  brief  of  the  plaintiffs'  counsel 
fnlly  support  the  afSrmative  of  the  proposition  involved  in  the  in- 
quiry. While  it  is  true  that  what  has  no  existence,  and  whose 
future  acquisition  is  uncertain  and  contingent,  cannot  be  assigned 
by  words  of  present  conveyance,  and  a  contract  relating  thereto  is 
entirely  executory,  there  is  an  exception  in  the  case  of  the  future 
products  of  a  substance  which  has  ownership,  and  as  to  incidents, 
have  a  potential  and  prospective  existence,  admitting  of  transfer  by 
the  owner  of  the  property  from  which  they  spring. 

''So  also,  although  the  subjects  of  sale  have  no  present  existence," 
says  Judge  Stoby,  ''  yet  if  it  be  the  natural  product  or  expected 
increase  of  something  to  which  the  seller  has  a  present  valid  right, 
the  sale  will  be  good.  Thus  a  valid  sale  may  be  made  of  the  wine 
a  vineyard  is  expected  to  produce,  or  the  grain  that  a  field  is  ex- 
pected to  grow ;  or  the  milk  that  a  cow  may  yield  during  the  coming 
year;  or  the  future  young  that  may  be  bom  of  the  sheep  owned  by 
the  vendor  at  the  time  of  the  sale,  or  the  wool  that  shall  grow  upon 
them.''  Story  on  Sales,  §  185.  To  the  same  effect,  Benj.  on  Sales, 
63,64. 

In  BuH  v.  JSneti,  19  Wall.  544,  the  Supreme  Court  of  the  United 
States  declared  that  while  the  mortgage  clause  in  the  instrument 
^oonld  not  operate  as  a  mortgage  because  the  crops  to  which  it  re- 
lates were  not  then  m  existence,  when  the  crops  grew  the  lien  at- 
tached and  bound  them  effectually  from  that  time.''  And  the  doc- 
trine has  been  carried  so  far  as  to  hold  the  future  acquired  property 
of  a  railroad  company  embraced  in  a  grant  of  **  all  present  and  fu- 
ture to  be  acquired  property "  of  the  corporation,  incident  to  the 
use  of  the  road.  Pennock  v.  Coe,  23  How.  128;  Dunham  v.  Railtoag 
Co.,  1  Wall.  254;  Robinson  v.  Hzzett,  72  N.  0.  231. 

As  then  the  plaintiffs  by  the  terms  of  the  deed  were  '^lawfully 
entitled  to  the  possession  "  of  the  goods  and  can  maintain  the  ac- 
tion for  claim  and  delivery  under  section  177  of  C.  0.  P.  the  judg- 
ment rendered  must  have  been  based  on  the  opinion  that  the  deed 
in  its  inception  was  void  by  reason  of  the  fraud  superinducing  its 
execution,  or  became  so  afterward  by  the  plaintiffis' non-compliance 
with  their  stipulation  for  supplies,  operating  as  a  defeasance  of  the 
grant. 

While  we  do  not  concede  that  the  plaintiffis'  previous  false  assure 
ances  and  unfulfilled  promise  (and  such  is  in  substance  the  aver« 
ment  in  the  answer)  can  have  this  annulling  effect  upon  an  executed 
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contract  by  which  property  passes,  and  still  less  that  a  mere  saW 
qaent  violation  of  the  promise  can  restore  it  to  the  assignor,  it  is 
safficient  to  say  that  the  imputed  fraud  has  not  been  found  by  the 
jury  nor  facts  stated  in  the  case  from  which  it  can  be  inferred,  and 
its  existence  rests  entirely  upon  the  disputed  assertions  of  the  de- 
fendant alone.  The  verdict  simply  ascertains  the  deficiency  in  the 
amount  of  the  supplies  that  ought  to  have  been  provided,  a  breach 
of  the  plaintiffs'  contract  only,  and  this  does  not  authorize  the  con- 
clusions upon  which  the  judgment  depends  for  support  As  the 
facts  of  the  case  presented  in  the  appeal  do  not  raise  the  qaestion 
perhaps  intended  to  be  presented  on  the  appeal,  nor  warrant  the 
judgment,  it  must  be  reyersed  and  the  cause  remanded  in  order  to 
the  further  necessary  findings  to  determine  the  rights  of  the  respect- 
ive parties. 

It  may  not  be  amiss  to  observe  that  if  the  plaintifliB  recover,  thej 
will  hold  as  trustees,  and  as  all  interested  in  the  fund  are  before  the 
court  we  see  no  reason  why  in  the  present  proceeding  themort^gage 
may  not  be  foreclosed,  the  equities  involved  adjusted  and  the  whole 
matter  finally  adjudicated  in  the  action.  It  is  unnecessary  to  con- 
sider the  question  of  evidence  in  this  aspect  of  the  case.  Judg- 
ment reversed  and  new  trial  granted.     Let  this  be  certified. 

Error.  Venire  de 


SiXKONS  Y.  TaTLOB. 
(88K.ai48J 

In  an  action  of  tTespasB  on  land  a  non-resident  defendant  snad  witk  iwhiMts 
may  remove  the  caaae  to  the  Federal  court  so  far  as  he  ie  cancemedL* 

PETITION  for  removal  of  a  cause  to  the  Oirouit  Court  of  the 
United  States.    The  opinion  states  the  facts.     The  motioa 
was  denied. 

James  B,  Moore,  for  plaintiffs. 
J?.  0.  Haywood,  for  defendant. 


*  See  Steuxifti  T.  Ifordeocrt  (40  Oa.  1),  <  Am.  Bep.  9GBw 
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Smith,  C.  J.  The  defendauts,  one  of  whom  is  a  citizen  of  Vir- 
ginia and  the  other  of  this  State,  are  sued  by  the  plaintiffs,  all  of 
whom  are  citizens  of  North  Carolina,  for  trespasses  alleged  to  have 
been  committed  upon  their  lands.  The  defendants  in  separate 
answers  deny  the  plaintiff's  right  to  the  land  in  dispute,  and  assert 
title  in  the  defendant  Taylor,  by  whose  authority  and  in  whose 
service  the  defendant  Robeson  was  acting. 

At  the  return  term  of  the  summons  Taylor  applied  by  petition 
for  the  stay  of  proceedings  in  the  cause  and  its  removal  to  the  Cir- 
enit  Court  of  the  United  States,  on  the  ground  of  his  own  citizen- 
ship in  Virginia  and  because  the  principal  controversy  is  between 
the  plaintiffs  and  himself,  and  setting  out  the  other  facts  material 
to  the  motion.  No  objection  is  made  to  the  form  of  the  applica- 
tion, and  the  simple  question,  ruled  adversely  to  the  defendant  in 
the  court  below,  is  presented  —  whether  the  entire  cause,  or  so 
much  of  it  as  involves  the  controversy  between  the  plaintiffs  and 
himself,  is  removable  under  the  acts  of  Congress. 

The  12th  section  of  the  judiciary  act  of  1789  authorized  a  defend- 
ant under  the  limitations  therein  mentioned,  when  sued  in  a  court 
of  the  State  of  which  the  plaintiff  was  a  citizen  and  himself  a  citi- 
zen of  another  State,  to  have  the  same  removed  to  the  Circuit 
Court  of  the  United  States,  if  he  made  his  application  at  the  return 
term  of  the  writ  or  process. 

The  act  of  July  27, 1866,  extended  the  right  of  removal  to  one 
of  several  defendants,  although  the  others  might  be  citizens  of  the 
same  State  with  the  plaintiff,  if  application  was  made  before 
the  trial,  when,  so  far  as  it  relates  to  him,  it  is  brought  for  the  pur- 
pose of  restraining  or  enjoining  him,  or  is  a  suit  in  which  there  can 
be  a  final  determination  of  the  controversy  so  far  as  concerns  him, 
without  the  presence  of  the  other  defendants  as  parties  in  the  cause. 
But  the  suit  as  to  the  other  defendants  remains  in  the  State  court 
and  may  be  prosecuted  there. 

The  amendatory  act  of  March  2,  1867,  authorizes  a  removal 
whenever  there  is  a  suit  depending  in  the  State  court  between  one 
of  its  citizens  and  a  citizen  of  another  State,  whether  the  latter  be 
plaintiff  or  defendant,  when  he  files  an  affidavit  stating  that  he  has 
reason  to  believe  and  does  believe  that  from  prejudice  or  local  infln* 
ence  he  will  not  be  able  to  obtain  justice  in  the  State  court  Rev. 
Stat,  of  U.  S.,  §  639*    So  the  law  remained  until  the  passage  of  the 
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act  of  March  3,  1875,  the  second  section  of  which  is  in  these 
words: 

''That  any  suit  of  a  civil  nature  at  law  or  in  equity,  now  pend- 
ing or  hereafter  brought  in  any  State  court,  when  the  matter  in 
dispute  exceeds,  exclusive  of  costs,  the  sum  or  value  of  five  hundred 
dollars,  and  arising  under  the  Constitution  or  laws  of  the  United 
States,  or  treaties  made  or  which  shall  be  made  under  their  author- 
ity, or  in  which  the  United  States  shall  be  plaintiff  or  petitioner, 
or  in  which  there  shall  be  a  controversy  between  citizens  of  differ- 
ent States,  or  a  controversy  between  citizens  of  the  same  State 
claiming  land  under  grants  of  different  States,  or  a  oontroveny 
between  citizens  of  a  State  and  foreign  States,  citizens  or  subjects, 
either  party  may  remove  said  suit  into  the  Circuit  Court  of  the 
United  States  for  the  proper  district  And  when  in  any  suit  men- 
tioned in  this  section  there  shall  be  a  controversy  which  is  wholly 
between  citizens  of  different  States  and  which  can  be  fully  deter- 
mined  as  between  them,  then  either  one  or  more  of  the  plaintifiB  or 
defendants  actually  interested  in  such  controversy  may  remove  said 
suit  to  the  Circuit  Court  of  the  United  States.'' 

In  his  analysis  of  the  act  of  1866  Judge  Dilloh,  in  his  mono- 
gram or  short  treatise  on  the  Removal  of  Suits  (19),  says  the 
conditions  of  removal  are  these : 

1.  The  suit  in  the  State  court  must  be  by  a  plaintiff  who  is  s 
citizen  of  the  State  wherein  the  suit  is  brought. 

2.  It  must  be  against  a  citizen  of  the  same  State  and  a  citizen  of 
another  State  as  defendants. 

3.  The  amount  in  dispute  must  exceed  the  sum  or  value  of  liiB 
hundred  dollars  besides  costs. 

4.  The  removal  must  be  applied  for  before  the  trial  or  final  hear- 
ing in  the  State  court 

And  that  in  such  case  the  non-resident  defendant  may  have  the 
cause  removed  (not  wholly)  but  only  so  far  as  it  relates  to  himsdt 
if  it  be  a  suit  brought  to  restrain  or  enjoin  him,  or  is  a  suit  in 
which  there  can  be  a  final  determination  of  the  controversy  so  tu 
as  concerns  him  without  the  presence  of  the  other  defendants  ss 
parties  in  the  cause.  In  the  opinion  of  the  author  referred  to^  the 
act  of  1875,  which  repeals  the  former  acts  in  oonflict,  does  not  r^ 
peal  the  substantial  provisions  of  the  act  of  1866,  and  a  osis 
coming  under  its  operation  may  be  removed  as  before.  Id.  2& 

If  we  accept  this  as  a  correct  interpretation  of  the  state  of  thi 
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lav,  the  defendant  Taylor  is  clearly  entitled  to  remove  80  much  of 
the  action  as  relates  to  himself,  as  he,  a  citizen  of  Virginia,  is  sued 
by  citizens  of  North  Carolina  with  his  co-defendant,  a  resident  of 
the  latter  State,  in  an  action  several  in  its  nature,  and  which  can  be 
maintained  against  either,  and  therefore  in  the  language  of  the  act 
'Hhere  can  be  a  final  determination  of  the  controversy  as  to  him 
without  the  presence  of  the  other,  and  the  suit  may  proceed  against 
the  latter/'  Sewing  Machine  Cos.,  18  Wall.  583 ;  &  c,  110  Mass.  70. 

The  next  inquiry  is  whether  under  the  act  of  1875  the  whole 
cause  is  removable  at  the  instance  of  the  non-resident  defendant 
entitled  to  remove  it  as  to  himself. 

The  operative  and  distinguishing  words  of  this  enactment  are 
that  the  entire  suit  may  be  removed  when  there  is  a  '*  controversy 
which  is  wholly  between  citizens  of  different  States,"  and  that  al- 
though there  may  be  other  distinct  controversies  with  those  who, 
if  they  were  the  only  plaintiffs  or  only  defendants,  would  not  be 
entitled  to  the  removal. 

This  act  came  under  review  in  the  case  of  Taylor  v.  RockefMer, 
in  the  United  States  Circuit  Court  for  the  western  district  of  Penn- 
sylvania, reported  in  18  Am.  Law  Beg.  298,  before  Mr.  Justice 
Stbonq  of  the  Supreme  Court,  and  Judge  McEenkon,  in  which 
an  elaborate  opinion  concurred  in  by  both,  is  given.  After  remark- 
ing that  the  act  adopts  the  language  of  the  Constitution  and  goes 
to  the  extreme  limit  of  the  jurisdiction  authorized  to  be  conferred, 
he  proceeds  to  discuss  the  provisions  of  the  act  and  says:  *'  In  ndany 
writs  there  are  numerous  subjects  of  controversy,  in  some  of  which 
one  or  more  of  the  defendants  are  actually  interested,  and  other 
defendants  are  not.  The  right  of  removal  is  given  when  anyone 
of  these  controversies  is  wholly  between  citizens  of  different  States 
and  can  be  fully  determined  as  to  them,  although  there  may  be 
other  defendants  actually  interested  in  the  controversies  embraced 
in  the  suif* 

In  Peierson  v.  Chapman,  13  Blatchf.  395,  the  action  was  brought 
by  citizens  of  New  York  against  parties,  one  of  whom  resided  in 
New  York  and  the  other  in  Connecticut,  and  the  cause  after  remo- 
val was  remanded  to  the  State  court  on  the  ground  that  the  con- 
troversv  was  not  between  citizens  of  different  States. 

In  Carrahan  v.  Brennany  in  the  Circuit  Court  of  the  northern 
district  of  Illinois,  it  was  held  that  the  removal   is  allowable  only 
when  the  controversy  is  so  completely  between  citizens  of  different 
Vol.  XXXV— 73 
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i^tates  that  its  termination  as  to  them  will  settle  the  whole  soity 
and  not  a  part  of  it  can  be  removed. 

And  so  Mr.  Justice  Bradl£T  expressed  the  opinioii  {Oerardy  ▼. 
MorsSf  4  Am.  Law  Times,  387),  that  under  the  act  of  1875,  all  the 
plaintiffs  need  not  have  a  different  citizenship  from  all  the  defend- 
ants,  and  if  some  of  the  plaintiffs  and  defendants  are  citisens  of 
the  same  State,  the  removal  must  be  sought  by  all  the  plaindfTs  or 
all  the  defendants,  and  that  one  alone  could  not  remove  thecanie; 
but  if  all  the  plaintiffs  and  all  the  defendants  are  citizens  of  dif- 
ferent States,  any  one  of  them  may  remove. 

Amidst  these  diverse  views  and  in  the  absence  of  any  antborilar 
tive  construction  of  the  act  to  guide,  we  are  required  ourselves  to 
ascertain  its  meaning  and  effect.  The  action  before  us  is  in  its 
nature  severable  and  for  trespasses  of  which  both,  neither,  or  only 
one  defendant  may  be  guilty ;  and  the  disposal  of  the  issue  as  to 
one  in  no  manner  affects  the  liability  of  the  other,  when  they  are 
allowed  separate  trials.  The  case  is  clearly  within  the  contempla- 
tion of  the  act  of  1866  and  admits  of  severandis  and  removal  of  so 
much  of  the  cause  as  relates  to  the  non-resident  defendant  Hie 
application  does  not  seem  to  fall  within  the  meaning  of  the  latto' 
act,  which  authorizes  the  removal  of  the  entire  cause,  when  there 
shall  be  a  controversy  which  is  *'  wholly  between  citizens  of  diihr- 
cnt  States.''  This  is  not  such  a  controversy;  it  is  one  and  the  same 
and  equally  with  both  defendants  divisible  into  parts,  but  the  same 
against  each.  While  then  the  non-resident  may  have  his  motkia 
granted  for  himself,  the  resident  defendant  is  left  to  combat  the 
plaintiff's  claim  in  the  jurisdiction  first  attaching.  The  cases  in 
our  own  reports  do  not  aid  us  in  the  inquiry. 

We  are  therefore  of  the  opinion  that  the  refusal  of  the  court  to 
remove  on  the  application  of  the  defendant  Taylor,  the  case  as  to 
him  was  erroneous  and  it  is  reversed.  This  wiU  be  certified  to  tlis 
court  below. 

Jm^fmnU 

Error. 
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(8s  N.  a'las.) 

Cfarrier  — freight — dtUiwry  at  wrong  plaee, 

PUintiir  oonsigned  freight  by  defendant's  boats  to  W.  at  G.  ^y  anaogemeiit 
between  W.  's  agent  and  defendant,  of  which  plaintilT  was  ignorant,  defend* 
ant  landed  the  freight  on  the  river  banlL  near  W.*b  house,  and  not  at  G.  W. 
refused  to  pay  dharges  and  take  the  freight,  and  defendant  subsequently 
permitted  another,  unauthorised  by  W.,  to  take  it  on  paying  charges.  The 
pUintiff  had  no  notice  of  the  disposition  of  the  freight.  HM,  XhaX  plaint- 
iff could  recover  the  value  from  defendant. 

ACTION  of  damages  for  non-delivery  and  loss  of  freight.    The 
opinion  states  the  facts.    Defendant  had  judgment  below. 

Howard  4k  Ntuihy  for  plalntifiF. 

yf.  B.  Rodman,  for  defendant. 

Smith,  C.  J.  In  Jannary,  1878,  the  plaintiff  pat  on  board  the 
company's  steamer,  a  passenger  and  freight  boat  running  on  Tar 
river  between  Tarboro  and  Washington,  passing  the  town  of  Green- 
ville, certain  iron  to  be  conveyed  and  delivered  to  William  White- 
head at  the  last  named  place.  There  was  an  understanding  between 
the  defendant's  agents  in  charge  of  their  steamer  and  Whitehead 
that  all  freight  transported  on  the  boat  for  him  should  be  landed  at 
Clark's  banks  on  the  river,  near  which  he  resided,  and  notice  given 
by  three  blasts  from  the  steamer's  whistle,  and  the  articles  were 
put  ashore  in  accordance  with  this  agreement  Whitehead,  a  few 
days  after,  on  being  presented  by  a  collecting  agent  of  the  company 
vith  bills  for  the  goods  and  for  freight,  refused  to  pay  either,  saying 
he  had  ordered  no  such  goods,  should  not  take  them  nor  pay  for  their 
transportation.  The  iron  was  then  at  Clark's  landing  and  remained 
there  a  week  longer  when  one  Butts,  without  authority  from  White- 
head or  the  plaintiff,  called  on  the  captain  of  the  boat,  paid  the  freight 
charges  and  took  and  carried  away  the  goods.  No  information  was 
given  to  the  plaintiff  of  the  disposition  of  the  iron,  nor  did  he  know 
of  the  special  arrangement  wUh  Whitehead  as  to  the  manner  and 
place  of  delivery  of  goods  intended  for  him.  The  action  is  for  dama- 
ages  for  the  loss  of  the  iron  and  the  breach  of  the  contract  of  carrying. 
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The  only  question  to  be  decided  is  whether  the  TanatioQ  in 
the  place  of  delivery,  under  the  special  arrangement  with  the  con- 
signee, of  freight  intended  for  him,  is  admissible  against  the  owner 
and  relieves  the  defendant  from  liability  to  the  plaintiff.  The  iroQ 
did  not  belong  to  Whitehead,  was  not  sent  by  his  order,  nor  con- 
signed by  his  consent,  and  can  scarcely  come  within  the  provisioDs 
of  an  agreement  applicable  to  his  own  property  only.  The  con- 
tract of  affreightment  was  not  under  his  control,  nor  any  deviation 
from  its  terms  allowable  without  the  plaintiff's  assent  It  was  made 
with  the  plaintiff  alone,  and  explicitly  required  the  transportation 
and  delivery  at  Oreenville  and  not  at  any  intermediate  point  Hie 
defendant's  agent  knew  of  the  consignee's  refusal  to  receive  the 
goods  and  to  pay  for  them  or  the  freight  due,  add  makes  no  com- 
munication of  the  fact  to  the  plaintiff,  nor  any  effort  to  secnre  the 
safety  of  the  goods,  although  the  boat  made  trips  on  alternate  dsji 
between  the  termini  of  its  established  route.  The  freight  is  at  hat 
received  i'rom  a  stranger  and  the  goods,  after  remaining  an  entire 
week  on  the  rrvcr  bank  unprotected,  pass,  without  objection,  into 
his  possession,  are  taken  away  and  converted  to  his  own  nse.  Had 
they  been  carried  to  Oreenyille  and  refused,  it  wonld  have  been  the 
clear  d  u  ty  of  the  carrier  to  deposit  them  in  a  warehouse  or  other  place 
for  safe  keeping.  This  security  was  not  afforded  on  the  river  shore 
where  they  were  left  and  suffered  to  remain,  exposed  and  without 
any  protection. 

In  our  opinion  the  private  and  special  arrangement  withWhitdiead 
as  to  his  property  (and  that  the  iron  was  not  his  was  made  known 
when  he  repudiated  the  consignment)  cannot  excuse  the  defendant 
in  his  thus  dealing  with  what  belonged  to  the  plaintiff,  from  the 
obligation  of  the  contract  with  him,  and  still  less  for  the  aafaae- 
quent  inattention  and  negligence  in  providing  for  its  safety,  or  giv- 
ing information  to  the  plaintiff  to  enable  him  to  do  sa  When  the 
consignee  cannot  be  found  or  declines  to  receive  the  goods  conveyed, 
the  carrier  must  still  take  care  of  them,  at  least  for  a  reaeonabls 
time  and  communicate  with  the  owner.    2  Redf.  on  Railw.  6(L 

The  case  of  Sweet  v.  Barney ^  23  N.  Y.  335,  seems  to  be  rqmg- 
nant  to  the  views  we  have  expressed  and  the  court  there  say:  ••The 
consignee  is  the  presumptive  owner  of  the  thing  oonsigiied,  and 
when  the  carrier  is  not  advised  that  any  different  relation  exiati^ he 
is  bound  so  to  treat  the  consignee." 

In  this  case  the  package  of  money  was  not  placed  in  charge  of 
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the  officers  of  the  bank  at  their  banking-house,  but  was  put  in  pos- 
fiession  of  the  porter  at  another  place,  in  conformity  with  its  usages 
and  an  often  recognized  agency  of  the  porter  to  receive  and  deliver 
funds  sent  to  the  bank,  and  it  was  stolen  from  him.  It  is  held  after 
three  arguments,  by  a  majority  of  the  court,  that  the  defendant  did 
not  deliver  the  money  over  and  was  responsible  in  damages  for  the 
loss.  There  is  a  strong  dissenting  opinion  of  Judge  Davibs,  in 
which,  referring  to  the  defense  set  up  and  sustained  by  the  other 
judges,  he  says:  ''  It  would  seem  to  be  a  sufficient  answer  to  the 
defense  to  say  that  such  was  not  the  contract  made  by  the  defend- 
ants with  the  plaintiffs,  and  that  they  have  no  legal  right  to  make 
a  new  contract,  or  do  something  which  they  contend  is  equivalent 
to  that  undertaken  to  be  done  by  them.  There  is  no  pretense  that 
the  plaintiffs  were  parties  to  any  such  modification  of  the  contract 
made,  or  had  any  knowledge  of  it,  or  in  any  manner  assented  to  it 
Nor  can  it  be  alleged  that  the  custom  of  the  defendants  in  deliver- 
ing  packages  to  the  parties  at  places  other  than  the  bank  can  have 
any  effect  on  the  rights  of  the  plaintiffs.  As  between  the  defend- 
ants and  the  bank  it  has  significance,  as  to  the  parties  to  the  con- 
tract it  is  res  inter  alios  acta,  and  the  plaintiffs  are  not  deprived  of 
any  of  their  rights  by  reason  of  it.'' 

This  is  a  forcible  presentation  af  the  matter,  and  without  giving 
it  full  concurrence,  we  may  say  that  our  case  has  an  essential  and 
distinguishing  feature  in  that  there  has  been  no  delivery  to  any  one, 
but  an  abandonment  upon  an  exposed  river  bank,  without  a  pro- 
vision then  or  afterward,  where  its  perils  were  known,  for  the  preser- 
vation or  safety  of  the  property,  and  we  will  add  almost  an  implied 
assent  to  its  removal  and  conversion  by  a  stranger.  The  unreason- 
able pretext  for  this  violation  of  duty  and  utter  indifference  to  the 
owner's  interests  is  put  upon  an  arrangement  with  one  who  disa- 
vows  the  entire  transaction  in  regard  to  his  own  transported  prop- 
erty. 

We  think  upon  every  principle  of  law  and  for  reasons  of  sound 
policy,  the  defendant  is  responsible  in  damages  to  the  plaintiff. 
The  judgment  is  reversed,  and  judgment  will  be  entered  for  the 
plaintiff  for  the  agreed  value  of  the  lost  goods  as  stated  in  the  casa 

Judgment  reversed. 

Error. 
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(88  N.  c.  mo 
Iitfmneif — iMOMiarMf — mcne^for  prqfemional  edueaiion — rai^Mlim, 

An  infant  may  avoid  his  bond  for  money  loaned  him  by  his  father*  adminiitnu 
tor  to  enable  him  to  aoqalre  a  profeesional  edacatlon,and  hia  mere  acknowl^ 
edgment  of  the  debt  after  majority,  without  an  expieaa  pramlae  to  paj,  ii 
not  a  ratification.* 

ACTION  on  sealed  notes.  The  material  facta  of  the  defendanfi 
letter  to  the  plaintifiF,  referred  to  in  the  opinion,  are  as  fol- 
lows: '^According  to  my  memory,  Mr.  W.  Turner  has  Terysmsll 
claims  against  me,  as  the  principal  of  the  note  given  him  has  been 
paid.  The  other  papers  are  certificates  merely  showing  that  one 
J.  B.  Oaither  ^  (the  defendant)  ^'  received  so  much  as  a  part  of  hiB 
interest  in  A.  B.  F.  Gaither's  estate,  to  be  accounted  for  on  finsl 
settlement  Over  three  years  ago  I  told  Mr.  W.  Turner  I  was 
ready  te  settle  whenever  he  showed  me  (the  oldest  heir)  what  went 
with  the  effects  of  said  estete.  I  say  so  still,  and  claim  a  right  to 
know.  I  do  not  say  that  Mr.  Tnmer  has  acted  dishonestly,  bat  I 
want  him  to  prove  to  me  by  showing  acconnte  that  he  has  acted 
honestly.  I  am  not  satisfied,  nor  will  I  be,  until  I  see  both  ades 
of  the  books.  I  must  sooner  or  later  see  the  records  of  A.  B.  F. 
Gaither's  estate.  Name  the  place  and  I  will  make  myairange- 
mcnts  and  meet  yon,  W.  Tnmer,  with  any  one  yon  may  select,  to 
have  a  fair  and  square  investigation,  and  do  not  say  as  before  tbal 
it  is  none  of  my  business  what  went  with  the  estate.  You  had  no 
right  to  a  cent  from  any  of  us  until  you  showed  us  where  our 
estate  had  gone.  The  law  says  not,  and  let  us  abide  by  the  law. 
Gome  square  to  the  point,  business  is  business,  let  us  srttle  in  a 
business-like  manner.''  The  other  facte  are  set  out  in  the  opinion 
Judgment  below  for  the  plaintiff, 

J.  M.  Clement,  for  plaintiff. 
/•  M.  JfcOorkle,  for  defendant 


*  See  note,  25  Am.  R^.  SOL 
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Smith,  C.  J.  The  action  is  broaght  on  seYeral  notes  under  seal 
and  accountable  receipts,  all  of  which,  except  the  note  bearing 
date  October  30, 1869,  and  a  small  sum  not  disputed,  were  executed 
during  the  minority  of  the  defendant  to  the  plaintiff,  administrator 
of  A.  B.  F.  Gaither,  his  father.  The  defenses  set  up  in  opposition 
to  the  recovery  are  infancy  and  the  bar  of  the  statute  of  limitations. 
Upon  an  account  ordered  and  reported  during  the  progress  of  the 
cause  between  the  plaintiff  and  his  intestate's  estate,  it  appeared 
that  the  assets  had  been  administered  and  a  large  indebtedness  still 
remained  unsatisfied.  The  moneys  for  which  the  notes  and  receipts 
were  given  were  used  by  the  defendant  in  defraying  his  expenses  in 
procuring  a  medical  education  in  Philadelphia,  and  ho  had  no  other 
means  than  those  furnished  by  the  plaintiff  for  that  purpose.  The 
plaintiff  insisted  that  the  debt  thus  incurred  was  for  necessaries, 
and  relied  on  a  letter  addressed  to  him  by  the  defendant  in  June» 
1876,  eight  years  after  he  arrived  at  full  age,  as  evidence  to  repel 
the  bar  of  the  statute  and  as  a  ratification  of  the  contract 

Several  issues  were  submitted  to  the  jury,  and  their  responses  in 
substance  are  that  the  defendant  was  under  twenty-one  years  of 
age  when  the  contracts  wero  entered  into;  the  moneys  furnished 
were  necessaries;  the  statute  of  limitations  is  not  a  bar,  and  the 
defendant  has  since  attaining  majority  ratified  and  confirmed  the 
contracts. 

During  the  trial  the  defendant's  counsel  asked  the  court  to 
charge  the  jury  that  **  there  is  no  evidence  tending  to  show  that 
the  money  furnished  the  defendant  was  for  necessaries,  the  intes- 
tate's estate  being  insolvent,  and  that  money  advanced  or  loaned 
was  not  in  itself  within  the  meaning  of  the  term  necessaries,  for 
which  an  infant  can  incur  a  binding  obligation." 

The  further  instruction  was  also  asked  that  the  failure  of  the 
plaintiff  to  make  his  final  settlement  of  the  intestate's  estate  until 
1S74,  eight  years  after  the  grant  of  administration,  let  in  the  stat- 
utory bar  to  the  accountable  receipts  and  prevented  a  recovery  on 
them.  The  court  declined  so  to  charge  and  told  the  jury  that  the 
defendant's  letter  ^^  amounted  to  a  ratification  of  the  notes  and 
claims  given  by  defendant  to  plaintiff  and  also  repelled  the  statute 
of  limitations. " 

There  was  judgment  rendered  on  the  verdict  against  the  defend- 
ant and  he  appeals. 

1.  Were  the  moneys  thus  furnished  and  used  in  contemplation 
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of  law  necessaries  for  the  infant,  and  is  his  contract  to  pay  therefor 
valid  against  him  ?  ^^  Necessaries "  are  defined  by  Mr.  Greenleaf 
to  be  ^^  such  things  as  are  useful  and  suitable  to  the  party's  estate 
and  condition  in  life  and  not  merely  such  as  are  requisite  for  bare 
subsistence/'  and  he  cites  as  illustrations  of  the  proposition  that 
regimentals  for  an  infant  member  of  a  volunteer  military  company^ 
a  livery  for  a  minor  captain's  servant,  a  horse  for  an  infant  nearly 
of  age,  for  exercise  under  a  physician's  advice,  have  been  held  to  be 
included  in  necessaries,  while  money  lent  to  supply  them  was  not, 
unless  actually  used  in  their  purchase.     2  Oreenl.  Ev.,  §  365. 

The  doctrine  with  more  strictness  is  thus  laid  down  by  Peabson, 
J. :  The  general  rule  is  that  the  contract  of  an  infant  is  not  bind- 
ing on  him.  The  exception  is  that  an  infiant  is  bound  to  pay  for 
goods  sold  and  delivered  to  him,  provided  they  are  necessary  for  his 
support.  This  is  put  on  the  ground  that  unless  an  infant  can  get 
credit  for  necessaries  he  may  starve,  or  as  it  is  expressed  in  some 
of  the  cases,  an  infant  must  live  as  well  as  a  man  :  therefore  the 
law  gives  a  reasonable  price  to  those  who  furnish  him  with  neces- 
saries ad  viciwn  et  ad  vestitum^  that  is  for  victuals  and  clothes 
Lord  Coke  says  (Co.  Lit  172  a),  **  it  is  agreed  by  all  the  books  that 
an  infant  may  bind  himself  to  pay  for  his  necessary  meat,  drink, 
apparel,  physic  and  other  necessaries."  These  last  words  embnuse 
boarding,  for  shelter  is  as  necessary  as  food  and  clothing.  They 
have  also  been  extended  so  as  to  embrace  schooling  and  nursing  (as 
well  as  physic),  while  sick.  In  regard  to  the  quality  of  the  clothes 
and  the  kind  of  food,  etc.,  a  restriction  is  added  that  it  must  ap- 
pear that  the  articles  were  suitable  to  the  infant's  degree  and 
estate."  It  was  accordingly  held  that  timber  for  building  a  house 
of  the  value  of  t55  was  not  a  necessary  for  which  the  defendant 
could  be  charged,  although  the  house  built  was  appropriate  to  hu 
estate  and  station  in  society,  and  he  had  no  other.  Freeman  v. 
BridgeVy  4  Jones,  1. 

The  incapacity  imposed  upon  an  infant  with  the  exception  as 
thus  explained,  extends  equally  to  expenses  incurred  in  acqoiringa 
professional  education,  and  more  certainly  to  money  loaned  for 
that  purpose,""  which,  however  desirable  for  those  whose  means  will 
admit,  are  not,  in  the  sense  of  the  law,  necessaries  for  which  the 
infant  may  enter  into  a  valid  obligation,  and  we  are  not  at  liberty 

*  Contrti^  a»  to  money  lent  a  married  woman  to  buy  neceasartee,  and  appiopriaied  tc 
that  purpose.  Ktnuon  ▼.  fVifTU,  47  Conn.  510. 
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to  enlarge  the  operation  of  the  exception.  In  this  case  the  defend- 
ant had  no  estate  whatever,  and  his  expectation  of  deriving  some- 
thing from  his  father's  estate,  encouraged,  as  it  would  seem  from 
the  form  of  the  receipts  by  the  plaintiff  himself,  has  proved  fruit- 
less. Htfmany,  Cain, 3  Jones,  111;  Jordan  v.  Coffleldy70  N.  C.  110. 

2.  Does  the  letter  afford  sufficient  evidence  of  an  intended  rati- 
fication 80  as  to  bind  the  defendant  to  the  fulfillment  of  the  sev- 
eral contracts  ? 

We  are  of  opinion  there  is  error  in  the  ruling  of  the  court  upon 
this  question  also,  and  as  to  the  effect  of  tlie  evidence  in  sustaining 
the  finding  of  the  jury  upon  the  second  issue.  "  There  is  a  dis- 
tinction/' says  the  learned  author  from  whom  we  have  before 
quoted,  "  between  those  acts  and  words  which  are  necessary  to  ratify 
an  executory  contract  and  those  which  are  sufficient  to  ratify  an 
executed  contract.  In  the  latter  case  any  act  amounting  to  an 
explicit  acknowledgment  of  liability  will  operate  as  a  ratification  ; 
as  in  the  case  of  a  purchase  of  land  or  goods,  if  after  coming  of 
age  he  continues  to  hold  the  property  and  treat  it  as  his  own. 
But  in  order  to  ratify  an  executory  agreement,  made  during  infancy, 
there  must  not  only  be  an  acknowledgment  of  liability,  but  an  ex- 
press confirmation  or  new  promise  voluntarily  and  deliberately 
made  by  the  infant  upon  his  coming  of  age,  and  with  the  knowl- 
edge that  he  is  not  legally  liable.  An  explicit  acknowledgment  of 
indebtment,  whether  in  terms  or  by  a  partial  payment  is  not  alone 
sufficient;  for  he  may  refuse  to  pay  a  debt  which  he  admits  to  be 
due."  2  Greenl.  Ev.,  §  367. 

To  the  same  effect  are  the  rulings  in  this  state  as  a  few  references 
will  show:  '^  An  examination  of  the  authorities  applicable  to  this 
question"  (ratification),  says  Taylor,  C.  J.,  in  Alexander  v.  Hut- 
chisonj  2  Hawks,  535,  'Heads  irresistibly  to  the  conclusion  tliat  the 
law  is  in  favor  of  the  defendant,  and  that  the  jury  ought  to  have 
received  an  instruction  that  nothing  short  of  an  express  promise  to 
pay,  made  by  the  defendant  after  he  had  attained  his  age  of  discre- 
tion, would  be  sufficient  to  render  him  liable  in  this  action."  Hen- 
DEBSON,  J.,  in  an  opinion  in  the  same  case  uses  similar  language  * 
''This  is  unlike  the  promise  which  revives  the  remedy  when  barred 
by  the  statute  of  limitations,  where  the  bare  acknowledgment  of  an 
unsatisfied  consideration  is  sufficient;  for  in  this  case  there  must 
be  a  new  promise,  an  actual  responsibility  assumed  after  arriving  ac 
Vol.  XXXV— 73 
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full  age;"  and  he  adcLs,  ^'anythiDg  either  by  words  or  acts  i»iiich 
amounts  to  an  assumption  or  promise  of  the  debt  is  siifficieut" 

When  the  same  case  came  again  before  the  court  (1  Dev.  13)  the 
chief  justice,  correcting  the  misapprehension  of  tlie  judge  who 
tried  it  in  the  court  below,  who  instructed  the  jury  if  they  belieTed 
the  witness  to  find  a  verdict  for  the  plaintiff,  thus  explains  his  for- 
mer opinion :  '^  It  should,  I  think,  have  been  left  to  the  jury  to  de- 
termine whether  they  would  infer  from  the  defendant's  behavior  s 
clear  and  unequivocal  assent  to  and  ratification  of  the  contrscL 
Any  act  or  conduct  on  his  part,  denoting  a  full  assent  of  the  mind 
and  leaving  nothing  to  doubt  and  conjecture  without  the  utterance 
of  any  words, would  be  sufficient  to  warrant  such  an  inference." 
Hendbbson,  J.,  taking  the  same  view,  remarks:  ''  When  it  is  said 
that  an  implied  promise  will  take  a  case  out  of  the  statute  of  limit- 
ations but  that  it  requires  an  express  promise,  after  full  age,  to 
bind  a  person  to  the  performance  of  a  contract,  made  during  his 
minority,  all  that  is  thereby  meant  is  that  in  the  first  case  the  lav 
will  make  the  promise  if  there  is  an  acknowledgment  of  a  suffi- 
cient consideration  ;  in  the  latter  case  the  party  must  make  it  him- 
self/' 

So  in  Dunlap  v.  HaleSf  2  Jones,  381,  an  infant  who  had  purchased 
and  given  bonds  for  two  slaves,  after  reaching  full  age  wrote  pro- 
posing to  return  the  slaves  and  pay  half  the  debt,  and  added,  *'  if 
they  will  not  accept  the  above  offer  I  will  have  to  pay  them,  I  sup- 
pose, but  I  shall  do  so  at  my  convenience,  as  it  will  be  nothing  less 
than  a  free  gift  on  my  part,  the  negroes  being  entirely  worthless  f 
and  it  was  decided  that  the  defendant  had  not  thereby  rendered 
himself,  liable. 

We  have  reproduced  so  largely  from  the  opinions  of  the  eminent 
judges  who  formerly  presided  in  this  court,  because  they  contain  a 
.clear  and  forcible  presentation  of  the  law  on  the  subject  The 
letter  produced  falls  short  of  these  requirements,  and  still  less  an* 
thorizes  an  instruction  that  it  is  itself  a  ratification.  Without  de- 
taching single  paragraphs  which  are  supposed  to  involve  an  assump- 
tion of  liability,  its  tone  is  querulous  throughout,  complaining  of 
mismanagement  and  waste  of  the  assets  as  reasons  why  the  defend- 
ant was  unwilling  to  pay  the  debts.  Upon  no  fair  and  reasonable 
construction  of  the  letter  as  a  whole  does  it  admit  a  liability  or 
assume  the  payment  of  the  debt  to  be  so  declared  to  the  jury.  At 
most  it  was  but  evidence  to  be  submitted  to  the  jury  and  to  t# 
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considered  and  weighed  with  any  other  offered  that  might  bear  up- 
on the  question.  While  it  may  not  have  been  necessary  to  pass 
npoD  the  alleged  confirmation,  yet  as  the  error  was  committed  in 
answer  to  a  refused  prayer  for  an  instruction  and  is  thus  presented 
for  review  in  the  appeal,  and  the  decision  of  the  point  may  contri- 
bute to  an  early  final  settlement  of  the  controversy,  we  have  deemed 
it  proper  to  dispose  of  that  matter  also. 

There  is  error  and  there  must  be  a  ventre  de  novo,  and  it  la  so 
adjudged. 

V  Venire  de  novo. 

Jfirror* 


Oiunar  v.  Grseksboro  Fbxale  College. 

CB8  N.  0. 410.) 
SUUuls  QfUmitaUonM — paipnent  ofinUretA  hjf  principal — effect  an  euretjf, 

BijOMBi  of  interest  on  a  note  by  the  principal  maker,  before  the  statnta  of 
lindtatioiia  baa  nm  against  it,  takes  the  note  oat  of  tbe  operation  of  the  stal- 
Qte  as  to  a  sorety  upon  tbe  note.* 

ACTION  on  a  promissory  note  made  by  a  principal  and  several 
sureties.  Defense,  statute  of  limitations.  The  annual  aocm* 
ing  interest  was  regularly  paid  by  the  principal  debtor,  up  to  and 
including  the  year  ending  November  7,  1877,  and  was  credited  on 
the  note;  the  sureties  knew  nothing  of  these  payments ;  and  the 
payee  did  not  know  from  whom  they  came.  The  opinion  atatee 
the  facta.    Judgment  for  the  plaintifb. 

Davis  d  Cooke,  for  plaintiffs. 

Oray  d  Stamps,  for  defendants. 

Smith,  0.  J.  [After  stating  the  facts.]  The  snieties are  dia* 
charged  by  the  delay  in  bringing  the  action  within  three  years  after 
tiie  maturity  of  the  note  (C.  C.  P.,  §  34,.  ^  1),  unless  the  payments 
made  in  the  meantime  prevent  that  result  under  section  51.  The 
sole  question  then  is,  do  these  payments  repel  the  statutory  bar  as 
to  the  anretiea  as  well  as  to  the  principal  in  the  note  F 

•  See  DOtei  SB  Am.  Bep.  614. 
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The  law  is  well  settled  by  adjudications  in  England  and  in  this 
State,  that  a  partial  payment  by  one  of  several  makers  of  a  promii- 
sory  note  given  for  a  specific  sum  takes  the  case  out  of  the  statute 
as  to  all,  and  a  like  effect  follows  the  payment  of  interest  Brown 
Act  at  Law,  Law  Lib.  90. 

The  indorsement  of  such  payments,  before  the  expiration  of  the 
time  limited  for  bringing  the  action,  and  when  the  entry  is  against 
the  interest  of  the  creditor,  is  received  as  eyidence  of  the  fact  that 
the  money  was  paid.  The  rule  is  founded  upon  the  community  of 
interest  among  the  debtors  and  the  presumption  that  no  one  wooU 
make  a  false  admission  against  his  own  interest  2  GreenL  Ev^  § 
444;  Woodhouse  v.  Simmons,  73  N.  G.  30. 

The  same  doctrine  is  declared  by  this  court  in  Davis  v.  CMeman, 
7  Ired.  424;  McKeethan  v.  AtkinsoUy  1  Jones,  421;  Lowe  v.  Sowdl, 
3  id.  67,  and  in  other  cases. 

In  Lowe  v.  Sowell,  Peabsok,  J.,  thus  expresses  the  opinion  of  the 
court:  '^  In  an  action  on  a  joint  and  several  bond,  the  idea  Aat  a 
plea  of  payment  can  be  true  as  to  one  and  not  true  as  to  another 
defendant,  necessarily  involves  a  contradiction;  because  paymrac 
by  one  obligor  discharges  the  debt,  and  in  the  very  nature  of  thinp 
must  support  the  plea  as  to  all  the  obligors.  An  action  may  be 
barred  as  to  one  defendant  and  not  as  to  another ;  but  a  debt  can- 
not be  paid  as  to  one  defendant  and  unpaid  as  to  another." 

This  was  the  legal  effect  of  a  partial  payment  in  rebutting  the 
presumption  of  full  payment,  arising  under  the  statute  from  the 
lapse  of  time  unexplained.  But  it  was  also  decided  In  numerooi 
cases  that  a  promise  by  one  member  of  a  partnership  firm  after  iti 
dissolution  to  pay  a  partnership  debt,  revived  the  liability  of  the 
other  member  as  well  as  his  own;  and  in  like  manner  the  promise 
of  cue  maker  of  a  promissory  note,  made  before  the  statutory  bar 
was  reached,  arrested  the  running  of  the  statute  as  to  all,  and 
made  the  time  of  such  promise  a  new  starting-point  McIfUyit  t. 
Oliver,  2  Hawks,  209;  11  Am.  Dec.  760 ;  WiUis  v.  JTtB,  2  D.  ft  R 
231 ;  Walton  v.  Robinson,  5  Ired.  341 ;  Davis  y.  OoHeman,  7  id.  424 

In  consequence  of  these  rulings,  the  general  assembly  in  1852 
passed  an  act  that  no  acknowledgment  or  admission  of  a  partner 
after  the  dissolution  of  the  firm,  or  of  a  maker  of  a  promissory  note 
after  the  statutory  bar  obstructed  a  recovery,  should  repel  fhf  stat- 
ute as  to  the  other  partners  or  the  other  makers.  Kev.  Gode^  flk 
65,  g  22. 


JUNE  TERM,  1880.  581 


Green  ▼.  Greensboro  Female  College. 


The  purpose  and  meaning  of  the  acfc  are  to  withdraw  the  power 
of  one  member  of  a  dissolved'  partnership,  by  his  acknowledgment 
or  promise  to  continae  or  revive  the  liability  of  the  other,  and  of  a 
maker  of  a  note  by  the  same  means,  to  remove  the  protection  which 
the  statute  had  secured  to  the  other  makers.  It  does  not  undertake 
to  interfere  with  the  legal  force  and  effect  of  a  recognition  of  the 
debt  by  the  pajrment  of  a  part  of  it. 

Such  was  the  state  of  the  law  when  the  new  limitations  prescribed 
in  the  Code  superseded  those  previously  existing  in  their  applica- 
tion to  causes  of  action  thereafter  accruing.  By  the  new  statute  it 
is  declared  that  ''  no  acknowledgment  or  promise  shall  be  received 
88  evidence  of  a  new  or  continuing  contract  whereby  to  take  the' 
case  out  of  the  operation  of  this  title,  unless  the  same  be  contained 
in  some  writing  signed  by  the  party  to  be  charged  thereby;  but 
this  section  shall  not  alter  the  effect  of  any  payment  of  principal  or 
interest"    C.  C.  P.,  §  51. 

We  are  aware  of  no  case  in  which  this  clause  has  been  construed 
by  this  court,  and  as  it  is  silent  as  to  the  effect  a  part  payment  upon 
the  others,  we  may  be  aided  in  examining  the  adjudications  in 
England  upon  a  very  similar  enactment  in  ascertaining  its  true 
meaning. 

In  Wyaii  v.  ffodson,  21  E.  C.  L.  302,  Chief  Justice  Tildbn 
speaks  as  follows:  "  Then  with  respect  to  payment  of  principal  or 
interest  it  provides  that  ^  nothing  herein  contained  shall  alter,  take 
away,  or  lessen  the  effect  of  any  payment  of  any  principal  or  in- 
t^n^st  made  by  any  person  whatsoever,'  not  confining  the  effect  to 
the  individual  paying.  Why  ?  Because  the  payment  of  principal 
or  interest  stands  on  a  different  footing  from  the  making  of  promises 
wliich  are  often  rash  or  ill  interpreted,  while  money  is  not  usually 
))aid  without  deliberation  ;  and  payment  is  an  unequivocal  act,  so 
little  liable  to  misconstruction  as  not  to  be  open  to  the  objection  of 
an  ordinary  acknowledgment  *  i"  i"  On  the  broad  construction 
cf  the  act,  we  think  payment  of  money  by  one  of  several  joint  con- 
tractors not  within  the  mischief  or  the  remedy  provided  by  the 
legislature  against  the  effect  of  an  oral  promise." 

More  directly  in  point  is  the  case  of  Channel  v.  Ditchburn^  5  M. 
a  W.  (Exch.)  494,  in  which  Park,  B.,  says:  ^' Since  the  decisions 
in  Aikins  v.  Tredgold^  and  Slater  v.  Lawson  (cited  in  the  argument), 
the  Oonrt  of  King's  Bench  have  twice  decided  that  payment  by  one 
of  two  joint  makers  of  a  promissory  note  is  sufficient  to  take  the 
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case  out  of  the  statute  as  against  the  other.  The  first  of  these 
cases  was  that  of  Burleigh  v.  Stott,  where  the  defendant  was  sued 
as  the  joint  and  several  maker  of  a  promissory  note,  and  there  the 
court  held  that  payment  of  interest  by  the  other  joint  maker  vju 
•nough  to  take  the  case  out  of  the  slatutc  as  against  the  defendant; 
and  that  it  was  to  be  considered  as  a  promise  by  both  so  as  to  make 
both  liable.  Since  this  decision,  the  Court  of  King's  Bench  have 
come  to  the  same  conclusion  in  the  case  of  Manderston  v.  RoberUon, 
4  Man,  &  Ryl.  440.'' 

Beferring  to  a  distinction  in  the  argument  drawn  between  pay- 
ments made  before  and  after  the  statute  had  run,  he  adds,  that  in 
Ma^iderston  v.  Robertson  the  payment  was  made  after  the  six  yean 
had  elapsed,  and  yet  it  was  held  to  be  sufficient. 

The  reservation  contained  in  the  section  leaves  to  a  partial  pay- 
ment the  force  and  effect  unimpaired,  which  the  act  before  possessed, 
in  continuing  the  common  liability  in  the  light  of  the  decisioDs  to 
which  we  have  adverted.  The  act  of  1852  in  terms  confines  to  the 
person  making  an  acknowledgment  or  admission,  or  doing  an  ict 
which  recognizes  the  obligation  before  the  bar  interposes  against  a 
recovery,  the  legal  consequences  flowing  from  either,  but  does  not 
include  such  as  may  be  made  or  done  before,  and  hence  does  not 
apply  to  the  facts  of  the  present  case. 

Upon  a  full  and  careful  review,  we  are  of  opinion  and  so  declarer 
that  the  payments  of  interest  on  the  note,  before  it  was  barred  by 
lapse  of  time,  arrested  the  operation  of  the  statute  as  to  all  the 
makers,  sureties  as  well  as  principal,  and  it  commenced  again  to  rno 
only  from  the  day  when  the  last  payment  was  made. 

This  being  the  ruling  of  the  court  below,  there  is  no  error  and 

the  judgment  must  be  affirmed. 

Judgment  affirmd. 
No  error. 


F1B8T  National  Bake  of  Ghaeilottb  v.  LiirBBBBOBB. 

(88  N.  a  464.) 

Surety  — indulgence  by  eredUor  to  principal  —  ueurioue  ceneidsralim. 


An  indoner  ia  not  discharged  by  ao  agreement  of  indulgence  by  the 
to  the  principal  debtor  founded  apon  a  oaarioas  consideration  paid  ia  t^ 
▼anoe.and  reserving  his  rights  and  remedies  against  the  indorssr.  (Af  «^ 
p.  685.) 
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ACTION  on  promissory  note  against  indorser.  Defense,  that 
after  the  note  became  due,  and  without  the  knowledge  or 
consent  of  defendants,  plaiutiff^fora  valaable  consideration,  made 
an  agreement  with  the  makers,  whereby  they  agreed  to  extend  the 
time  for  the  payment  of  the  note  by  the  makers  for  thirty  days 
or  more.  Thereupon  the  following  issues  were  submitted  to  a 
jury: 

1.  Did  the  plaintifiF  at  or  before  the  maturity  of  the  note  sued 
upon  receive  from  the  makers  thereof  interest  thereon  in  advance, 
and  if  so,  when,  at  what  rate,  and  for  what  time  ?  Answer  —  They 
did;  one  and  one-half  per  cent  per  month  from  maturity  until  Jan- 
uary, 1876. 

2.  Did  plaintiff,  in  consideration  of  the  payment  of  interest  in 
advance  on  the  note  sued  on,  agree  with  the  makers  to  forbear  the 
collection  of  said  note  for  the  time  for  which  interest  was  so  paidP 
Answer  —  They  did. 

3.  Did  the  defendants  have  any  knowledge  of  or  assent  to  such 
agreement  to  forbear  ?    Answer  —  They  did  not. 

4.  Did  the  plaintiff  at  the  time  of  the  agreement  to  forbear  as  to 
the  maker,  reserve  its  rights  and  remedies  against  the  indorser  f 
Answer — Yes- 

5.  Has  the  note  or  any  part  of  it  been  paid?  Answer — Yes ; 
amount  $71.55. 

Upon  this  finding  of  the  jury  there  was  judgment  for  the  plaintiff 

Bynum  d  Ori&r,  for  plaintiff. 

A.  BurweUsdid  Jones  diJohnston^  for  defendants. 

AsHX,  J.  There  was  no  exception  taken  on  the  trial  to  the  issues 
submitted  to  the  jury  nor  to  the  ruling  of  the  court  upon  the  in- 
troduction of  evidence,  and  the  only  question  for  our  consideration 
is,  was  there  a  proper  judgment  rendered  upon  the  finding  of  the 
jury. 

The  principle  is  well  settled  that  where  time  or  forbearance  is 
given  by  the  creditor  to  the  principal  debtor,  by  a  promise  or  con- 
tract which  binds  him  in  law  and  would  bar  his  action  against  the 
debtor,  the  surety  is  discharged.  Because  it  essentially  varies  the 
terms  of  the  original  obligation  which  ceases  to  be  that  for  the  due 
discharge  of  which  he  became  surety,  and  would  deprive  the  surety 
of  the  power  of  instantly  saving  himself  by  suit  against  the  debtor. 
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it  he  should  be  forced  to  pay  the  debt  Pars,  on  Notes  and  BilU, 
259;  Dan.  onNeg.  Inst,  §  1312;  Stoiy  on  Notes,  §  14. 

Bnt  this  general  principle  is  subject  to  qualification.  The  soretj 
will  not  be  discharged  by  indulgence  given  to  the  principal  when 
at  the  time  of  the  agreement  for  forbearance  there  is  an  unquali- 
fied reservation  of  the  creditor's  rights  and  remedies  against  the 
surety.  The  reason  assigned  for  this  doctrine  is  that  the  reser- 
vation rebuts  the  implication  that  the  indorser  was  meant  to  be 
discharged,  and  prevents  the  rights  of  the  indorser  against  the 
maker  being  impaired.  For  the  indorser  after  such  an  agreement 
may  immediately  pay  the  debt  and  bring  his  action  against  the 
maker,  and  his  consent  that  the  creditor  shall  reserve  his  remedy 
against  the  indorser  is  impliedly  a  consent  that  such  indorser  fihall 
have  recourse  against  him.  Evans  v.  JRaper,  74  N.  C.  639;  Bm 
V.  Bennington,  White  and  Tudor,  Hare  and  Wallace  Notes,  882; 
Dan.  on  Neg.  Inst,  §  1322;  Story  on  Notes,  §  416.  These  authori- 
ties fully  sustain  the  judgment  of  his  honor  in  the  court  below, 
upon  the  finding  of  the  jury  upon  the  issues  submitted. 

But  there  is  still  another  view  of  the  case  which  is  equally  strong 
in  support  of  the  judgment  of  the  Supreme  Court 

To  make  an  extension  of  time  to  the  debtor  have  the  effect  of 
exonerating  the  indorser  or  surety,  it  is  not  merely  neoessarj  thst 
there  should  be  an  agreement  which  varies  the  original  contract 
by  postponing  the  time  for  its  performance  beyond  that  fixed  origi- 
nally by  the  terms  of  the  obligation,  but  the  agreement  for 
indulgence,  if  not  under  seal,  must  be  founded  upon  a  sufficient 
consideration.  It  must  be  such  as  is  legally  binding  upon  the  cred- 
itor, one  that  the  debtor  may  enforce  against  him,  either  as  a  cause 
of  action  or  as  a  defense,  for  if  he  could  not  the  surety  or  indonier 
will  not  be  discharged.  Pars,  on  Cont.  240;  Dan.  on  Neg.  Inst,  § 
1315,  and  Rees  v.  Bennington,  supra,  383.  Hence  it  must  be  that  if 
the  consideration  for  the  forbearance  be  usurious,  when  such  s 
contract  is  void  by  law,  the  agreement  will  not  discharge  the 
indorser.  Rees  v.  Bennington,  supra,  384,  and  cases  there  cited  in 
note;  Dan.  on  Neg.  Inst,  §  1317;  Richmond -^^  Standdiff^  H^t 
258;   Vilas  v.  Jones,  1  Comst  286,  287. 

In  this  last  case  Bronson,  J.,  who  delivered  the  opinion  of  the 
court,  m  reference  to  some  contrariety  in  the  decisions  of  some  of 
the  courts,  with  respect  to  the  effect  which  the  fact  might  ha?e 
upon  the  rights  of  the  surety,  whether  the  usurious  contract 
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executed  or  executory^  said :  **  The  contract  for  usury  is  equally 
Toid  whether  the  money  is  actually  paid  or  only  promised  to  be 
paid.  I  think  it  is  impossible  to  maintain  that  either  the  promise 
or  the  payment  of  usury  is  a  good  consideration  at  all." 

According  to  the  finding  of  the  jury  in  our  case  upon  the  first 
iwae»  tiie  agreement  for  the  indulgence  was  void.  The  act  of 
1876-77,  ch.  91,  §  3,  declares  '^  that  the  taking,  receiving,  reserv- 
ing or  charging  a  rate  of  interest  greater  than  is  allowed  in  the 
preceding  section  (six  or  eight  per  cent)  when  knowingly  done 
shall  be  deemed  a  forfeiture  of  the  entire  interet  which  the  note  or 
other  evidence  of  debt  carries  with  it,  or  which  has  been  agreed  to 
be  paid  thereon ;  and  in  case  a  greater  rate  of  interest  has  been 
paid,  the  person  by  whom  it  has  been  paid  or  his  legal  representa- 
tive may  recover  back  by  an  action  in  the  nature  of  an  action  for 
debt  twice  the  amount  of  the  interest  paid." 

The  purpose  and  effect  of  this  statute  were  not  only  to  make 
void  all  agreements  for  usurious  interest,  but  to  give  a  right  of 
actiou  to  recover  back  double  the  amount  after  it  has  been  paid. 
The  contract  then  in  our  case  to  pay  the  one  and  a  half  per  cent  per 
month  for  the  indulgence  was  void.  If  agreed  to  be  paid  in  tlie 
future  the  promise  was  void,  and  none  of  the  sum  so  promised  to 
be  paid  could  be  collected  by  action .  And  if  paid  down,  double 
the  amount  paid  could  be  recovered  back.  So  the  agreement 
taken  either  way  had  no  legal  binding  force  upon  the  makers,  and 
therefore*  according  to  the  authorities  cited,  the  indorser  was  not 
discharged.  There  is  no  error,  and  the  judgment  of  the  Superior 
Court  must  be  affirmed. 

No  error.  Judgment  affirmed. 

Note  by  thk  Bkportbb.— That  a  surety  is  discharged  by  an  aerreement  of  indulgence  by 
the  creditor  to  the  principal  debtor,  founded  upon  a  usurious  consideration  paid  in  ad- 
vance, is  held  in  StMtoel/  V.  Aaron,  09  Mo.  586;  8.  c,  33  Am.  Rep.  617;  Hamilton  ▼• 
Prouty^  Wisconsin  Supreme  Court,  Dec.  1880.  In  the  latter  case  It  is  put  on  the  ground 
that  the  defense  of  usury  is  personal  to  the  debtor,  and  the  court  said  : 

'*  The  debtor  may  plead  usui-y  or  not  at  his  pleasure,  and  unless  and  until  he  does  so,  the 
note  which  was  given  for  the  usury  is  valid,  and  a  part  of  It  has  already  been  paid  in 
goods.  The  contract  was  sufficient  to  prevent  the  sureties  from  paying  the  debt  and 
suing  the  principal :  and  that  is  the  wrong  of  which  they  have  the  right  to  complain.**  If 
ttien  the  creditor*s  hands  were  tied  by  receiving  the  usurious  premiums  until  after  the 
period  of  the  extension  had  expired,  there  would  seem  to  be  no  escape  from  the  conclu- 
sion that  the  indorsers  were  thereby  discharged.  Myen  v.  BauK  78  111.  2^7  ;  Wittvxer  t. 
£SiiMa,nid.  an :  Austin  T.  Z>art9in.21  Vt.  88;  Twrrell  v.  Boyi\lon,Z\  Id.  142;  BarikY. 
Woodward,  5  N.  H.  90 ;  Coz  v.  Ry.^  44  Ala.  611 ;  Kenstntiham  v.  Bedft^rd,  1  B.  Monr.  395  ; 
Armigtead  ▼.  Ward,  8  Patt.  &  H.  SOI*"  See  Berry  v.PuZlen«  00  Me.  101 ;  b.  o.,  81  Am.  Eepi 
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State  ▼.  Jones. 


SlATB  y.   JOKB& 
<88N.  C.a050 

CHmUuU  laW'^wHnan  abetting  attempt  at  rape* 

A  woman,  idding  and  abetting  an  attempt  to  oommii  a  ntpe  Si  guilty  m  * 

princlpaL 

CONVICTION  of  assault  with  intent  to  commit  rape.   The 
opinion  states  the  case. 

Attomey-Oeneral^  for  State. 

D1LLABD9  J.  The  indictment  contains  two  connts,  one  chsigiog 
John  Jackson  with  an  assault  with  intent  to  commit  a  rape  on  one 
Sarah  Jane  Waldriss;  and  defendant  Love  Ann  Jones  with  being 
present  aiding,  abetting  and  assisting;  and  the  other  charging  in 
joint  terms  a  simple  assault  and  battery.  At  the  trial  of  Love  Ann 
Jones  (the  male  defendant  not  being  taken),  the  jury  found  her 
guilty  of  the  assault  with  intent  to  commit  rape  in  manner  and 
form  as  charged  in  the  bill  of  indictment,  and  from  the  refusal  of 
the  court  to  arrest  judgment  this  appeal  is  taken. 

The  question  presented  in  this  case  for  review  is,  whether  a 
woman,  being  incapable  in  and  of  herself  to  commit  rape,  can  be 
convicted  and  punished  on  a  bill  charging  a  man  with  an  assault 
with  intent  to  commit  a  rape,  and  charging  herself  with  hmg 
present,  aiding,  abetting  and  assisting.  At  common  law,  rape  was 
a  felony,  and  the  rule  was,  that  all  persons  who  were  present  aid* 
ing,  abetting  and  assisting  a  man  to  commit  the  offense,  whether 
men  or  women,  were  principal  offenders  and  might  be  indicted  as 
such,  or  if  not  pi-esent  in  a  legal  sense,  they  might  be  guilty  as  ac* 
cessories  before  or  after  the  fact  1  Russ.  on  Crimes,  557;  1 
Hale  P.  C.  628 ;  1  Hawk.  P.  C,  ch.  16,  §  10.  And  by  these  aa- 
thorities  it  is  clear,  that  if  the  offense  had  been  rape,  instead  of  an 
assault  with  intent  to  comniit  rape,  the  presence  of  the  fenoale  de- 
fendant aiding  and  assisting  John  Jackson  in  the  deed  would  have 
made  her  guilty,  and  the  grade  of  her  guilt  would  have  been  that 
of  a  principal,  or  if  not  present  but  yet  aiding,  cncoaragiDg  and 
assisting  in  the  crime,  her  guilt  would  haye  been  that  of  an 
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8Q17  before  the  fact.  Bat  the  offense  charged  in  the  bill  of  indict- 
ment in  this  case  is  a  mere  misdemeanor,  as  decided  by  this  oonri 
in  Siaie  t.  Perkins,  82  N.  G.  681,  and  being  such.  Love  Ann 
Jones,  if  guilty  at  all,  incurred  the  guilt  of  a  principal,  the  rule 
being  that  whatever  would  make  a  person  principal  in  the  second 
d^ree  or  accessory  before  the  fact  in  a  felony,  makes  him  or  her  a 
principal  in  misdemeanors.  1  Whart.  Gr.  Law,  §  2709.  Applying 
this  rule  to  the  case  at  bar,  John  Jackson  by  the  assault  with  the 
intent  to  commit  the  rape  was  a  princip«d;  and  so  likewise  the 
female  defendant  (although  incapable  in  and  of  herself  to  commit 
the  offense),  by  advising,  procuring  or  assisting  in  its  perpetration, 
incnrred  guilt  and  of  the  grade  of  a  principal,  and  is  responsible  as 
•nch,  whether  present  or  absent  at  the  time  of  the  fact  committed. 

[Omitting  a  minor  consideration.] 

Thore  is  no  error  and  this  will.be  certified  to  the  criminal  conrfe 
at  New  Hanover. 

Decree  accordingly. 

Far  UuBiAX.    No  error. 


State  t.  Hollakh. 

(88  N.  0.  OMO 

Oriminai  law  —  unmipparted  evidehee  of  aeeomp9tee. 

A  eoBvletloii  may  be  anpported  npon  the  anoonoborated  testlmoiiT'  of  an  ao» 

oomplioe.* 

CONVIGTION  of  larceny.    The  conviction  was  on  the  nnoor* 
roborated  testimony  of  an  accomplice. 

Athmey^Oeneralf  for  State. 
John  Manning,  for  defendant. 

Ashe,  J.  We  know  that  in  England  a  defendant  cannot  be  con« 
victed  upon  the  uncorroborated  testimony  of  an  accomplice.  Hit 
testimony  is  allowed  to  go  to  the  jury  to  be  weighed  by  them  for 
wliat  it  is  worth,  when  supported  by  other  evidence  or  by  circnm- 

•  ToMina  effect  Com,  ▼.  Holmef  (U7  lUm.  4MX84  Am.  Rep.  801. 
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atanoes  oonfirmatory  of  his  testimony.  Bat  in  this  State  a  differ* 
6at  dootrine  obtains.  Here,  a  defendant  may  be  conTicted  upon 
the  unsupported  testimony  of  an  accomplioe. 

In  the  case  of  i^aU  v.  Hdney,  2  Dev.  &  Bat  890,  this  court  hdd 
that  ^*  the  unsupported  testimony  of  an  accomplice,  if  it  prodnoei 
entire  belief  of  the  prisoner's  guilt,  is  sufficient  to  warrant  a  oon* 
viction ;  and  the  usual  direction  to  the  jury  not  to  conyict  upon  it, 
unless  supported  by  other  testimony,  is  only  a  precautionaiy  meu- 
nre  to  prevent  improper  confidence  being  reposed  in  it,  and  th« 
propriety  of  giving  this  caution  must  be  left  to  the  discretion  of 
the  judge  who  tries  the  cause.''  The  same  doctrine  is  annoanoed 
in  the  case  of  Siais  y .  Hardin,  id.  407,  where  Chief  Justice  BuFinr 
aays:  ''It  is  however  dangerous  to  act  exclusively  on  suchevidenoe, 
and  therefore  the  court  may  properly  caution  the  jury,  and  point 
out  the  grounds  for  requiring  evidence  confirmatory  of  some  sub- 
stantial part  of  it  But  the  court  can  do  nothing  more,  and  if  tho 
jury  yield  faith  to  it,  it  is  not  only  legal  but  obligatory  on  their 
consciences  to  found  their  verdict  upon  it" 

There  is  no  error.  Let  this  be  certified  to  the  Superior  Court  of 
Chatham  county,  that  further  proceedings  may  be  had  in  confonn- 
ity  to  this  opinion  and  the  law. 

No  error. 

Per  CiTB^Aii. 


SUPREME    COURT 


OfflO. 


AmmFEIBB    IVBUBANOB    GOXPAKT    T.    PASnOS. 

(85  Ohio  St.  asj 

BmgramM — marine — eareUttnesi  €f  ifiMirMi. 

▲  BMiliie  liunirmiioe  \b  not  defeated  hj  the  mere  fact  the  loes  might  haTe  \mm 
avoided  hf  the  ezendee  of*  proper  care  on  the  part  of  thoae  in  charge  of  the 
▼eMd  at  the  time. 

AOTlOlf  on  a  policy  of  insurance  of  a  yessel  lying  np,  in  a  riyer^ 
against  perils  ''of  the  seas,  lakes,  rivers,  canals,  fires,  and  jettisons,** 
etc.  The  policy  also  contained  this  condition  :  **  And  the  assured 
also  agrees  that  the  steamboat  aforesaid  is,  and  shall  be,  at  all  times 
during  the  continuance  of  this  policy,  tight  and  sound,  and  her 
seams  properly  caulked,  and  sufSciently  found  in  tackle  and  ap- 
purtenances thereto,  and  completely  provided  with  master,  ofScera 
and  crew,  and  in  all  other  things  and  means  necessary  for  the  safe 
navigation  thereof. '^    The  plaintiff  had  judgment  below. 

John  F.  FoXhtt  and  W.  G.  Cochran^  for  plaintiff  in  error.  Neg- 
ligence per  g$  is  not  a  peril  insured  against.  8  Kent,  800 ;  Arnold 
on  Inanranoe  (4th  London  ed.),  part  8,  oh.  1,  664,  667-669,  691; 
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Tanner  y,  Bennett,  Ry.  &  M.  182  ;  1  Pars,  on  Marine  Ids.  380, 381, 
M9y  534;  1  PhilL  on  Ins.,  g§  1049, 1057 ;  Marsh,  on  Ins.  376; 
Insurance  Co.  y.  Sherwood,  14  How.  352,  and  cases  there  cited; 
Lodwicks  y.  Ins.  Co.,  5  Ohio,  433,  486;  Howell  y.  Ins,  Co.,  7  Ohio 
<part  ]),276;  FuUon  y.  Ins.  Co.,  7  Ohio  (part  2),  27;  PerrinY.  Ins. 
Co.,  11  Ohio,  147;  Ins.  Co.y.  Lawrence,  10  Pet.  517;  Watersy.Ins. 
Co.,  11  id.  213. 

Paxton  d  Warrington,  for  defendant  in  error. 

OiLMORB,  0.  J.  There  are  two  objections  nrged  against  the 
charge  of  the  oonrt.  The  first  is  as  to  the  proofs  of  loss,  and  the 
Alleged  waiyer  thereof  by  the  insurer ;  and  the  second  is  as  to  mere 
negligence  of  the  watchman  and  those  haying  charge  of  the  boat, 
being  a  peril  insured  against 

[Omittiug  the  first] 

2.  In  the  second  place  it  is  claimed  that  the  court  erred  in  charge 
ing  that  mere  negligence  of  the  watchman  and  those  haying  care 
of  the  boat  was  a  peril  insured  against 

The  clause  in  the  chatge  that  is  complained  of  is  this:  **  If  she  wm 
in  such  seaworthy  condition,  and  sufficiently  manned  for  such  a 
boat  so  lying  up,  and  the  loss  was  occasioned  by  the  mere  negli- 
gence and  want  of  proper  care  of  her  watchman  and  those  haring 
the  care  of  her,  the  plaintiff  will  be  entitled  to  recoyer,  if  he  has 
proyed  all  other  necessary  facts,  for  such  negligence  is  a  peril 
insured  against" 

The  court  had  preyiously  charged  that  where  a  boat  sinks  with- 
out any  known  cause  the  law  presumes  that  such  sinking  is  caused 
by  unseaworthiness  of  the  boat,  and  that  if  the  loss  arose  from  ordi* 
nary  wear  and  tear,  or  from  unseaworthiness,  or  from  encountering 
an  ordinary  peril  of  the  riyer,  the  plaintiff  could  not  recoyer,  for  ai 
to  these  he  was  his  own  insurer;  that  the  burden  was  on  the  plaint- 
iff to  proye  by  a  preponderance  of  eyidence  that  the  boat  was  sea- 
worthy within  the  requirements  for  such  boats;  that  she  was  tight 
and  sound  and  her  seams  properly  caulked,  and  sufficiently  found 
in  tackle  and  appurtenances  thereto,  and  completely  manned  and 
duly  proyided  in  all  things  and  means  necessary  for  the  safety  <^ 
the  vessel,  and  that  such  a  state  of  things  had  to  be  maintained  by 
the  plaintiff  during  the  continuance  of  the  risk.  Then  comes  the 
clause  aboye  quoted,  which  was  immediately  followed  by  this 
language: 
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'*  But  if  tho  bogligence  consisted  in  allowing  the  boat  to  become 
Qnseaworthy,  and  she  was  lost  thereby,  there  can  be  no  recovery. 

''The  boat  need  not  have  been  safficiently  seaworthy  to  perform 
a  voyage,  but  it  must  have  been  for  her  preservation  under  all  ordi- 
nary circumstances  while  tied  up  during  such  period  of  non-user, 
and  if  she  encountered  a  peril  insured  against  which  she  would 
have  safely  resisted  if  seaworthy,  but  in  consequence  of  being 
unseaworthy  was  sunk  by  encountering  a  peril  insured  against, 
then  the  plaintiff  cannot  recover. 

**  And  further,  if  the  boat  was  unseaworthy  when  laid  up,  but 
thereafter  her  seams  were  suffered  to  become  open  by  exposure, 
which  the  plaintiff  foiled  to  have  properly  caulked,  and  she  was  not 
in  a  safe  and  seaworthy  condition  requisite  for  her  safety  when 
tied  up,  then  the  plaintiff  cannot  recover. 

^  The  boat  must  have  been  kept  in  such  condition  as  to  be 
reasonably  sufficient  to  withstand  the  ordinary  perils  attending  a 
boat  so  laid  up  at  that  time  and  place.  If  she  was  not  so  kept  the 
plaintiff  cannot  recover,  no  matter  what  peril  she  may  have  encoun- 
tered«  If  she  was,  and  encountered  wind  or  waves,  by  which  she 
broke  her  spars,  was  driven  against  the  bank  and  careened  so  as  to 
be  thrown  on  her  side  so  as  to  take  in  water  at  her  seams,  which 
were  far  enough  above  the  water-line  so  as  not  to  endanger  her 
safety  while  lying  up  under  ordinary  circumstances,  and  sunk  in 
consequence  thereof,  then  the  plaintiff  can  recover  if  he  had  pro- 
vided and  kept  at  the  boat  a  force  of  men  sufficient  to  take  care  of 
the  boat  under  ordinary  perils,  whether  all  such  men  were  directly 
in  his  employ  and  pay  or  nof 

The  clause  in  the  charge  that  is  complained  of  lays  down  the  law 
correctly  on  that  point,  and  when  taken  in  connection  with  the 
other  parts  of  the  charge  could  not  have  misled  the  jury.  If  all  the 
''other  material  facts"  required  by  the  charge  —  all  of  which  were 
controverted — had  been  proved  by  a  preponderance  of  testimony, 
«nd  the  boat  was  lost  by  reason  of  encountering  a  storm  of  wind, 
the  plaintiff  was  entitled  to  recover,  nothwithstanding,  as  was 
proved,  one  of  the  wat>chmen  was  asleep  and  the  other  was  on  a 
neighboring  boat  at  the  time  the  storm  occurred,  and  their  neg- 
ligence in  this  respect  may  have  occasioned  the  loss. 

**  In  an  action  on  a  policy  of  insurance  it  is  no  defense  to  show 
that  the  loss  was  occasioncKl  by  negligence  in  the  agents  of  the  as- 
sured.*' Perrin*s  Ad/nCr  v:  Protection  Insurance  Co.,  11  Ohio,  146. 
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In  BiLsk  y.  Royal  Exchange  Asuurance  Co.,  2  B.  &  Aid.  73,  the 
question  for  the  opinion  of  the  court  was  whether  the  defendanU 
were  exempted  from  their  liability  for  the  loss  on  the  grouDd  of 
its  having  been  occasioned  by  the  negligence  of  the  mate.  The  act 
committed  by  the  mate  was  lighting  a  fire  in  the  cabin,  and  in  tbe 
evening  leaving  the  ship,  going  on  board  of  another  lying  contiga- 
ous,  and  remaining  there  all  night. 

In  this  case  it  was  held  that  where  the  assured  had  once  pro- 
vided a  sufScient  crew,  the  negligent  absence  of  all  the  crew  at  &e 
time  of  the  loss  was  no  breach  of  the  implied  warranty  that  the 
ship  should  be  properly  manned. 

This  doctrine  is  followed  and  approved  in  Walker  v.  Maitland^  5 
B.  &  Aid.  171. 

In  this  case  the  mate  in  charge  of  the  vessel  went  to  sleep,  leav- 
ing the  charge  of  the  watch  to  one  of  the  seamen,  another  having 
the  helm,  and  soon  after  the  mate  went  to  sleep  the  whole  of  the 
watch  on  duty  went  to  sleep.  The  vessel,  being  left  to  the  mercy 
of  the  waves,  ran  ashore  and  was  beaten  to  pieces. 

In  the  case  of  Henderson  v.  Western  Marine  and  Fire  Insurance 
Co,y  10  Bob.  (La.)  164,  it  was  held  that  the  nnderwriters  are 
answerable  for  any  loss  occasioned  by  the  negligence  of  those  in 
charge  of  the  property  insured. 

These  authorities  fully  sustain  the  clause  in  the  charge  here 
complained  of.  It  was,  in  effect,  saying  that  where  a  vessel  iis  lost 
by  one  of  the  perils  insured  against  the  insurer  will  be  liable, 
although  the  loss  might  have  been  avoided  by  the  exercise  of  proper 
care  of  those  in  charge  of  the  vessel  at  the  time  of  the  loss. 

[Omitting  a  minor  matter.] 

Judfffiieni  affirmed. 


HiLTABIBDLE  V.    StATB. 
(85  Ohio  St.  as.) 

ChrinUnal  law — nip«  —  capacity  —  it^ant  underfntrieem. 

On  the  trial  of  an  indictment  for  rape,  against  a  boy  onder  fomiieBAjmnfd 
age,  the  burden  is  on  the  State  to  prove  his  capacity  to  commit  r^M^ta^^ 
statnte  dispensing  with  proof  of  emission  does  not  rhan^^e  the  role 
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ClONVICTION  of  rape.  The  court  charged  the  jury,  among 
f  other  things,  as  follows:  *^To  constitute  carnal  knowledge, 
there  must  be  both  penetration  and  emission.  Both  of  these  ele- 
ments are  necessary  in  the  crime  of  rape.  I  am  requested  to  in- 
8tract  you,  that  if  you  find  from  the  evidence,  that  the  defendant 
was  under  the  age  of  fourteen  years  at  the  time  of  the  alleged  rape,- 
it  is  a  presumption  of  law  that  he  is  incapable  of  committing  the 
crime.  This  is  true,  and  this  presumption  arises  from  human  ex- 
perience, and  the  result  ascertained,  that  an  infant  under  that  age 
is  ordinarily  incapable  of  committing  this  crime;  that  the  sexual 
organs  of  the  male  are  ordinarily  not  sufficiently  developed  at  that 
age  to  accomplish  penetration  and  emission  of  seminal  fluid.  But 
this  presumption  becomes  weaker  and  weaker  as  the  male  ap- 
proaches the  age  of  fourteen  years,  and  as  soon  as  he  arrives  at 
that  age,  the  presumption  changes,  and  the  probability  and  the 
presumption  then  is,  that  such  male  iscapableof  committing  the 
crime,  and  has  arrived  at  the  condition  of  puberty.  *  *  *  I 
say  to  yon,  as  matter  of  law,  that  if  you  find  the  defendant,  in- 
cited by  sexual  desire  thereto,  had  sexual  connection  with  the 
prosecuting  witness,  forcibly  and  against  her  will;  that  at  the  time 
he  was  of  the  age  of  fourteen  years,  less  three  months  and  two  days 
only;  that  the  sexual  organs  of  the  defendant  were  then  so  devel- 
oped that  in  and  by  such  sexual  intercourse  he  accomplished  the 
rupture  of  the  hymen  of  the  prosecuting  witness  by  penetration; 
and  that  there  was  then  and  there  sexual  emission  on  his  part — at 
or  about  the  time  stated  in  the  indictment  —  this  is  sufficient  to 
constitute  the  offense,  and  in  that  case  you  should  find  the  defend- 
ant guilty,  unless  the  defense  satisfies  you  that  the  fluid  there  emit- 
ted was  not  germinal  and  did  not  contain  seed." 

&  B.  Fink  and  D.  Dirlam,  for  plaintiff  in  error. 

Isaiah  PillarSy  attorney-general,  and  John  0.  Bums,  prosecut- 
ing attorney,  for  State. 

Okey,  J.  Sir  Matthew  Hale  truly  observes  that  ^  rape  is  a  most 
detestable  crime."  Where  the  injured  party  is  a  child,  the  outrage 
is  most  revolting.  The  mind  is  led,  unconsciously,  to  the  consid- 
eration of  what  the  punishment  ought  to  be,  rather  than  to  the  in- 
quiry which  it  is  our  duty  to  make.  But  our  duty  is  simply  to 
ascertain  whether  the  plaintiff  in  error  has  been  legally  convicted 
Vol.  XXXV-75 


m OHIO, 

Hiltabiddle  t.  Bute. 


of  the  felony  of  rape.  Until  1815,  that  crime  was  punishable  in 
this  State  with  death ;  and,  although  the  penalty  is  at  present  less 
than  death,  we  must  observe  the  same  rules  as  formally  in  ascer- 
taining whether  the  crime  has  been  committed. 

Whatever  doubt  existed  on  the  question,  it  was  settled  in  Black- 
burn T.  StatSy  22  Ohio  St.  102,  that  emissio  seminis  is  an  essential 
ingredient  in  the  crime  of  rape.  In  consequence  of  tliat  decision, 
the  legislature  in  1874  passed  a  statute  on  the  subject  71  Ohio  L 
14.  In  1877,  that  act  was  incorporated  into  the  Code  of  Oriminal 
Procedure,  in  the  following  form :  **  Carnal  knowledge  or  sexual 
intercourse  shall  be  deemed  complete  upon  proof  of  penetration 
only."    74  Ohio  L.  849,  §  31. 

Similar  provision  had  been  made  in  England  more  than  half  a 
century  previous  to  that  time  (9  Qeo.  4,  ch.  31;  24  and  25  Vict,  cL 
100),  and  the  same  thing  had  been  done  in  New  York,  Michigan, 
Iowa,  Arkansas,  and  doubtless  in  other  States.  These  statutes,  it 
had  been  perfectly  well  settled,  did  not  increase  the  class  of  per- 
sons who  might  be  convicted  of  rape,  but  simply  made  penetration 
conclusive  evidence  of  emission.  R,  v.  (rroombridgey  7  C.  &  P. 
582 ;  R.  V.  Philips,  8  id.  736  ;  R.  v.  Jordan,  R.  v.  BrimOow,  9  id. 
118,  366;  R.  v.  Read,  1  Den.  377;  3  Qreenl.  Ev.,  §§  210, 215. 
Moreover,  the  provision  should  be  strictly  construed  in  favor  of  one 
accused  of  crime,  and  hence,  the  fair  construction  is,  that  it  does 
not  enlarge  the  meaning  of  the  statute  defining  the  crime  of  rape 
(74  Ohio  L.  245,  §  9),  so  as  to  extend  it  to  one  having  no  capacity 
to  emit  semen. 

In  England,  a  boy  under  fourteen  years  of  age  cannot,  in  con- 
templation of  law,  be  guilty  of  the  crime  of  rape,  or  of  an  assault 
with  intent  to  commit  it.  It  may  not  be  entirely  clear  why  the 
presumption  in  a  case  of  this  character  —  unlike  that  which  per* 
tains  to  crimes,  in  general,  committed  by  persons  under  that  age— 
should  be  conclusive;  but  such  is  the  fact  In  Williams  v.  SaU, 
14  Ohio,  222,  it  was  held  the  presumption  exists  here,  but  that  it 
may  be  rebutted.  The  ground  of  the  decision  is,  that  by  reason  of 
difference  in  climate,  and  other  causes,  pnberty  is  arrivcKl  at  earlier 
here  than  in  England.  ''  In  our  State,"  said  Read,  J.,  ''we  kuor 
that  many  infants  under  fourteen  are  capable  of  being  guilty,  hot 
that  a  majority  are  not  capable  under  that  age."  Undoubtedly  the 
common  law  is  only  in  force  in  this  State  so  for  as  its  principles  are 
adapted  to  our  condition  ;  and  it  is  also  true,  that  the  age  at  which 
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puberty  is  reached  is  dependent  not  only  on  race  and  the  habits  of 
the  people,  but  also  on  climate.  In  England  as  well  as  in  Ohio, 
males,  in  many  cases,  arrive  at  puberty  before  they  attain  the  age 
of  fourteen  years,  as  will  appear  from  the  cases  already  cited.  If  a 
range  of  mountains  occupied  the  place  of  our  great  northern  lakes 
and  their  connecting  riTors,  we  might  have  the  semi-tropical  cli- 
mate of  the  same  latitude  in  Spain,  Portugal  and  Italy,  in  which 
puberty  is  attained  by  boys,  in  nearly  all  cases,  before  they  arrive  at 
the  age  of  fourteen  years;  but  our  climate  is  very  different;  and  in 
my  opinion,  there  is  no  appreciable  difference  in  the  age  at  which 
a  boy  in  Ohio  and  one  in  the  higher  latitude  of  England  uuder^ 
goes  the  change  in  question.  Still  the  rule  that  the  presumption 
of  incapacity  may  be  rebutted,  as  determined  in  Wtllidms*  case,  has 
stood  as  the  law  of  this  State  for  many  years,  and  we  are  not  will- 
ing to  disturb  it.  But  here  we  are  asked,  not  only  to  adhere  to 
Williams  v.  States  but  to  go  a  step  further,  and  on  evidence  of  the 
most  unsatisfactory  character,  cast  on  the  accused  the  burden  of 
proof  of  his  incapacity.  The  answer  to  this  claim  is  found  in  the 
principle  asserted  in  Williams  v.  Roberts,  5  Ohio,  35-44,  where  it 
was  said  that,  while  the  court  may  feel  bound  by  the  authority  of 
a  former  decision,  it  may  be  unwilling  to  extend  it.  And  see  14 
Ohio,  236  ;  11  Ohio  St.  289. 

The  rule  laid  down  in  Wittiams  v.  State  has  not  been  generally 
followed  elsewhere,  but  it  was  substantially  approved  in  one  case 
in  New  York  {Peopb  v.  Randolph,  2  Park.  174),  where  the  facts 
were  quite  similar.  In  reversing  the  conviction  the  court  said  ^* 
what  seems  quite  pertinent  here  —  that  ^^the  prisoner  was  proved 
to  have  been  of  age  when  the  law  presumes  him  to  be  incapable  of 
committing  the  crime,  and  it  was  the  duty  of  the  prosecution  not 
only  to  meet,  but  to  repel,  this  presumption  by  clear  proof  of  his 
capacity.'* 

Recurring  to  the  case  presented  in  the  record,  it  is  quite  clear 
that  the  learned  judge  in  the  court  below  overlooked  the  statute 
dispensing  with  the  proof  of  omission.  This  is  not  strange,  in  view 
of  the  confused  condition  of  our  statute  law,  from  which,  I  hope, 
we  are  about  to  have  relief.  This  oversight  does  not  of  itself  call 
for  a  reversal  although  in  consequence  of  it,  the  attention  of  the 
jury  was  directed  rather  to  the  capacity  of  the  accused,  as  exhibited 
in  the  actual  occurrence,  than  to  his  capacity  in  point  of  fiact. 
But  the  vice  in  the  charge  is  the  statement  that  penetration,  mp* 
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tare  of  the  hymen,  and  the  discharge  of  any  sort  of  **  sexual  fluid/ 
would  cast  on  the  accused  the  burden  of  proof,  to  show  that  such 
fluid  was  not  seminal.  The  proof  of  penetration  and  rupture  of 
the  hymen  was  not  prima  facie  evidence,  as  it  would  have  been  io 
case  of  a  boy  over  fourteen  years  of  age,  that  the  accused  had  ar- 
rived at  puberty.  The  direct  proof  of  emission  was  slight  Bat 
however  cogent  the  evidence  may  have  been,  it  was  for  the  jury* 
In  some  cases  it  is  proper  to  say  to  a  jury  what  their  verdict  must 
be,  if  they  find  particular  facts  to  be  proved  (as  in  WaUcer  v.  ISkt- 
son,  14  Ohio  St.  89);  but  on  an  issue  like  that  involved  in  this  case, 
a  court  is  not  authorized  to  enumerate  facts  of  no  determinate  Yalue, 
and  say  that  if  they  are  proved,  a  prima  facie  case  for  convictioQ  is 
made.  State  v.  Learnardy  41  Vt  685 ;  Railroad  Co.  v.  Lawrence, 
13  Ohio  St  66. 

We  are  satisfied  the  proper  course  in  this  case  was  to  ha?e  said 
to  the  jury,  in  substance,  that  if  they  found  the  accused  had  sexual 
Intercourse  with  the  child  in  the  manner  stated  in  the  indictment, 
but  that  he  was,  at  the  time,  under  fourteen  years  of  age,  the  bur* 
den  was  on  the  State  to  show  that  he  was  capable  of  emitting 
semen;  and  that  the  weight  which  should  be  given  to  the  evidence, 
tending  to  prove  or  disprove  such  capacity,  was  for  the  considera- 
tion of  the  jury. 

Of  course,  if  an  assault  was  proved,  but  not  the  rape,  the  priaontf 
might  have  been  convicted  of  the  assault 

For  error  in  the  particular  stated,  the  judgment  must  be  revened, 
and  the  cause  remanded  for  a  new  triaL 

JudgmofU  repereed, 

BoYNiOK,  J.,  dissented. 


State  v.  Harfbb. 

(95  Ohio  St.  7B.) 

Criminal  kne  —  evidence  —  dping  deelaralione  ofvieHm  €f  abartimk 

D^g  declaimtions  are  admissible  in  evidence  only  when  the  death  of  thed0> 
elarant  is  the  sobject  of  the  charge,  and  the  circomstanoea  of  the  datth  an 
the  suliject  of  the  declanttions.  So,  upon  an  indictment  for  a  fatal  atteapi 
to  produce  abortion,  the  dying  declarationa  of  the  victim  are  inadmiaaiU^ 
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INDICTMENT  for  attempt  to  procare  abortion  on  B.  G.  The 
prosecation  offered  to  prove  that  while  the  said  B.  O.  was  in 
exiremisy  she  told  the  witness  that  the  defendant  had  nsed  an  in- 
strument in  and  upon  her  person  and  womb,  for  the  purpose  of  pro- 
ducing an  abortion,  in  consequence  of  which  she  had  a  miscarriage 
a  few  hours  before,  and  her  sickness  was  wholly  caused  thereby. 
This  was  excluded  and  defendant  was  acquitted. 

E,  A.  BaUardy  for  plaintitf  in  error. 

I9aiah  PiUarSy  for  defendant  in  error,  cited  1  Whart  Grim.  Law 
(7th  ed.  ),  §  675, and  authorities  there  cited ;  1  GreenL  on  Er.,  §  156; 
3  id.,  §  236 ;  1  Taylor  on  Et.  644-646 ;  2  Russ.  on  Crime,  761;  Bex 
T.  Lhydy  4  C.  &  P.  233  ;  Bex  y.  Hutehisony  2  B.  &  0.  608  ;  Brawn 
T.  OommonweaUhy  73  Penn.  St.  321;  s.  c,  13  Am.  Bep.  740 ;  Lam* 
beih  V.  Miseissippiy  23  Miss.  322;  People  v.  Daviey  56  N.  Y.  96; 
Wiieon  v.  Boereniy  15  Johns.  286 ;  Bex  t.  Edwarde^  4  Eng.  519 
(Moak). 

OiLMORB,  0.  J.  This  was  an  indictment  for  unlawftiUy  using  an 
iDBtrnment  with  the  intent  of  producing  an  abortion,  and  not  an 
indictment  for  homicide.  State  t.  Bafy  *^ery  28  Ohio  St  583 ;  Peth 
pie  ▼.  Daviey  56  N.  Y.  95. 

The  death  of  B.  G.  was  not  the  subject  of  the  charge,  and  the 
death  was  alleged  only  as  a  consequence  of  the  illegal  act  charged, 
which  latter  was  the  only  subject  of  investigation. 

Did  the  court  err  in  rejecting  the  dying  declaration  of  K  G.  in 
proof  of  the  charge  P 

We  think  not.  The  general  rule  is  that  dying  declarations  are 
admissible  only  when  the  death  of  the  declarant  is  the  subject  of 
the  charge,  and  the  circumstances  of  the  death  are  the  subject  of 
the  dying  declarations.  Bex  y.  Meady  2  B.  &  0.  605;  1  GreenL  Et., 
§  156;  Bex  v.  Lhydy  4  C.  &  P.  233 ;  Bunyan  t.  Pricey  15  Ohio  St  & 

Upon  an  indictment  for  feloniously  using  an  instrument  upon 
the  person  of  a  woman,  who  afterward  died,  with  intent  to  procure 
an  abortion,  the  dying  declarations  are  inadmissible.  Beg.  t.  Hind% 
80oz  0.  0.  800;  56  N.  Y.,  eupra. 

Exeeptiane  overruled. 
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EiBOHNBR  V.  MTna. 

(95  Ohio.  S(.  85.) 

OM.DamageAet — evidence  ^i^furif  to  mean$€f  ngppari^^dmA 


In  an  aetion  nnder  the  dvil  Damage  Act,  to  reooyer  damaget  to  means  of  m^ 
port  bj  reason  of  intoxication  caused  by  Uqaors  sold  continnoosly^  dnxisf  a 
period  of  tliree  jears,  to  a  person  in  the  habit  of  getting  intoxicated,  the 
defendant  may  offer  evidence  to  show  that,  daring  the  same  period,  sodi 
person  became  intoxicated  b/  liqoora  which  he  porchased  of  other  pemaa 

In  such  action,  damages  resisting  from  the  death  cannot  be  reeoreied  ol 
such  person  bj  snoh  intoxication.    {See  neie,  p.  601.) 

ACTION  under  Civil  Damage  Act     The  opinion  sfcatos  the faeti. 
The  plaintiff  had  judgment  below. 

W*  L,  Walker  and  Xeman  J  Kematif  for  plaintiffs  in  error. 
JOiin  D.  King  and  W.  S  J,  H.  Lawrence^  for  defendant  in  error. 

Okey,  J.  1.  The  charge  in  the  petition  is  that  the  defendants 
below  had,  in  Kenton,  during  three  years  next  preceding  November 
15,  1873,  continuously  sold  to  Frederick  Myers  intoxicating  liqnon, 
thereby  causing  him  frequently  to  become  intoxicated,  whereby 
the  plaintiff  below  was  injured  in  her  means  of  support  The  de- 
fendants offered  evidence  tending  to  prove,  that  during  a  portion 
of  that  time,  Myers  had  repeatedly  purchased  liquor  of  other  pe^ 
sons  in  Eenton,  and  became  intoxicated  thereon.  They  also 
offered  the  written  admissions  of  the  plaintiff  below,  tending  to 
prove  the  same  fact  But  the  court  excluded  the  evidence,  both 
oral  and  written,  and  in  this,  we  think,  erred. 

Under  the  act  of  1854,  as  amended  in  1870  (67  Ohio  L.  102), 
which  governed  this  case,  it  was  provided  that  the  injured  party 
should  ^*  have  a  right  of  action  in  his  or  her  own  name,  severally 
or  jointly,  against  any  person  or  persons  who  shall,  by  giving  or 
selling  intoxicating  liquors,  have  caused  the  intoxication,  in  whole 
or  in  part,  of  such  person  or  persons."  No  doubt,  under  this  act, 
if  two  sellers,  though  wholly  independent  of  each  other,  contribnted, 
by  their  unlawful  sales,  to  the  same  intoxication,  whether  of  long 
or  short  duration,  a  wife  injured  thereby  in  her  means  of  support 
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oonld  recover  damages  for  the  whole  injarj,  in  a  joint  action  against 
them;  and  she  might  recover  against  either  or  both  of  them,  iu  a 
separate  action  or  actions,  the  same  amount  of  damages,  though 
she  could  have  but  one  satisfaction.  But  this  did  not  render  a 
party  liable  for  the  independent,  unlawful  act  of  another  seller, 
having  no  such  connection  with  any  unlawful  sale  he  may  have 
made. 

Evidence  having  been  given  tending  to  prove  that  for  three  years 
immediately  preceding  November  15,  1873,  the  defendants  continu- 
ously sold  to  Myers  intoxicating  liquors,  upon  which  he  frequently 
became  intoxicated,  the  jury  might  readily  infer  that  the  defend- 
ants caused  all  the  injury  which  the  plaintiff  below  sustained  by 
reason  of  the  intoxication  of  her  husband.  Surely,  to  rebut  such 
inference,  the  defendants  should  have  been  permitted  to  offer  evi- 
dence, that  during  the  same  time,  Myers  purchased  liquor  and 
became  intoxicated  at  other  saloons  in  Eenton.  It  would 'have 
been  for  the  jury  to  say,  whether  the  sales  at  other  saloons  had 
simply  contributed  to  or  increased  the  intoxication  produced  by 
liquors  sold  by  the  defendants  below,  in  which  case  the  evidence 
could  not  have  aided  them;  or  whether,  in  fact,  the  liquors  procured 
of  persons  other  than  the  defendants  caused  independent  intoxica- 
tions, to  which  the  defendants  below  did  not  contribute,  in  which 
case  the  evidence  should'have  been  considered  in  their  favor,  and 
have  had  such  weight  as  the  jury  might  think,  under  the  circum- 
stances, it  was  entitled  to  receive.  And  the  admissibility  of  such 
evidence  is  more  apparent  when  it  is  remembered  that  the  statute 
places  this  action  on  the  ground  of  a  suit  in  tort  involving  fraud 
or  malice,  as  to  the  right  of  the  jury  to  include  in  their  verdict  ex- 
emplary damages;  for  the  amount  of  such  damages  can  only  be 
properly  determined  on  the  fullest  consideration  of  the  real  cause 
or  causes  of  the  injury,  with  the  attending  circumstances.  See 
Engleken  v.  Webber,  47  Iowa,  558. 

Miner  v.  Paiteraan,  31  Ohio  St.  419,  in  no  way  militates  against,, 
but  supports  this  conclusion.  There  separate  actions  had  been 
brought  by  the  same  person  against  different  defendants,  the  peti- 
tions being,  in  form,  identical ;  and  it  was  held,  '*  the  fact  that  the 
plaintiff  in  one  case  received  a  sum  of  money  in  satisfaction  and 
discharge  of  her  cause  of  action  was  no  defense  in  the  other  case^ 
if  in  fact  the  intoxications  were  separate  and  distinct." 

2.  We  are  of  opinion,  furthermore,  that  the  court  erred  in  failing 
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to  charge  the  jury,  and  in  the  charge  given,  as  to  the  effect  of  the 
death  of  Myers  on  the  amoant  of  recovery.  The  case  was  tried 
before  Davis  v.  Justice^  31  Ohio  St  359;  s.  c^  27  Am.  Bepi  514, 
was  decided,  and  hence,  in  view  of  the  difficnlt  question  presented, 
it  is  not  strange  that  court  and  counsel  fell  into  error.  It  was  held 
in  Davis  v.  Justice^  that  in  an  action  under  the  above  mentioned 
act  of  1870,  for  injury  to  means  of  support  in  consequence  of 
intoxication  which  caused  the  death  of  the  intoxicated  person, 
damages  resulting  from  the  death  cannot  be  recovered.  True,  the 
request  made  in  this  case  did  not  contain  a  correct  statement  of  the 
law,  and  the  court  properly  refused  to  charge  as  requested*  It  is 
also  true  that  the  failure  to  charge  a  correct  proposition  of  law, 
pertinent  to  the  case,  will  not  ordinarily  afford  ground  of  reversal, 
if  there  was  no  request  to  charge  such  proposition.  But  here  the 
attention  of  the  court  was  directed  by  counsel  to  the  effect  of  death 
on  the  amount  of  the  recovery,  and  the  response  was,  not  merely  a 
refusal  to  charge  as  requested,  but  a  statement  to  the  jury  that  if 
the  plaintiff  was  entitled  to  a  verdict,  ^^  the  amount  must  fnUy 
compensate  her  for  all  she  has  lost  in  her  means  of  support,  both 
present  and  future ; "  and  no  other  allusion  was  made  to  the  effect 
of  death  on  the  amount  of  the  recovery.  The  jury  were  authoriied, 
under  such  a  charge,  to  take  into  consideration  support  he  might 
have  rendered  if  death  had  not  resulted  in  the  way  stated,  which, 
as  we  have  seen,  is  opposed  to  Davis  v.  Jusiiee ;  and  hence  the 
charge  was  not  merely  misleading,  but  under  the  circumstance^ 
erroneous. 

As  already  stated,  the  question  Involved  in  Davis  v.  JusHcs  was 
not  free  from  difficulty.  Gases  may  be  found  in  seeming  opposition 
to  that  decison.  Rafferty  v.  Btickman,  46  Iowa,  195  ;  Jaekstm  v. 
BrookinSf  5  Hun,  530 ;  Quain  v.  Russell,  8  id.  319 ;  Sdirosdsr  v. 
Crawford,  94  HI.  357;  s.  c,  34  Am.  Rep.  236.  On  the  other  hand,it  it 
not  without  supiK>rt.  Eraeh  v.  Hsibnan,  53  Ind.  517;  Collier  v.  Earlj, 
54  id.  559;  Backes  v.  Danish  id.  181 ;  Shugari  v.  ]^n,83  III  56;  a&, 
25  Am.  Bep.  359 ;  Brookmire  v.  Monaghan,  15  Hun,  16,  following 
ffayes  v.  Phelan,  4  id.  733  ;  5  id.  335.  But  independently  of  snch 
support,  we  are  satisfied  with  Davis  v.  Justice  for  the  reasons  stated 
in  the  opinion  of  McIlyaine,  J.,  concurred  in  by  a  majority  of 
the  court ;  and  we  adhere  to  that  decision. 

In  the  case  of  Davis  v.  Justice,  it  appeared  that  the  platntiiff 
husband  was  run  over  by  a  train  of  cars  while  intoxicated^  and 
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instantly  killed.  In  this  case,  the  evidence  tended  to  show  that 
the  intoxication  led  to  exposure,  which,  together  with  the  enfeebled 
condition  of  the  system  caused  by  intemperance,  induced  pneumonia, 
which  occasioned  death.  To  such  a  case,  and  perhaps  indeed  to  Davis 
y.Jusiice,  the  principal  reason  given  for  the  judgment  in  KrachY. 
Eeilmanj  supra^  where  the  facts  were  analogous  in  this  respect  to 
the  case  under  consideration,  would  also  seem  to  be  applicable.  There 
the  right  to  recover,  which  was  based  on  a  statute  in  terms  like  our 
act  of  1870,  was  denied  by  the  application  of  the  maxim,  cauM 
proxima  non  remoia  spec/cUur.  To  the  same  effect  is  Sliugart  t. 
Egan,  supra. 

Judgment  reversed^  and  cause  remanded  for  a  new  iriaL 

BoYKTOir,  J.,  dissented  from  the  second  proposition. 

Nora BT iBC Bbfobtbr. — See eontra, Sooser, Perfcint, 9 Neb. SM;  a. c, 81  Am. Bep. 40^ 
In  Bantu  ▼.  Dolan,  MasnohuaettB  Supreme  Oouit,  January,  1881,  it  was  held  that  as  in 
thst  Commonwealth  there  is  no  right  of  action  by  any  person  for  damages  occasioned  by 
the  death  of  another,  so  the  statute  providing  for  a  recovery  by  the  husband,  wife,  child* 
parent,  guardian,  employer  or  other  person  who  shall  be  injured,  of  damages  for  injuries 
csund  bj  the  use  of  intoxloattaig  liquors,  cannot  be  considered  to  give  the  right  by  ImpU 
cstion  to  recover  for  the  death  of  a  party  through  said  cause. 


Fibxmak'b  Ixsubakce  Company  of  Datfov  v.  Holt. 

(85  Ohio  St.  180.) 

.fosimmee— -eofufftioit  againti  mbtequerit  —  st/Ass^iisit^  voidabie  ineuraneem 

A  eondition  in  a  fire  policy  against  sabsequent  Insurance  Is  not  bioken  by  ihm 
taking  of  a  subaeqaent  policy  valid  on  its  face,  but  voidable  for  breadi  o€ 
condition,  although  such  sutweqaent  policy  was  paid.* 

ACTION  on  a  fire  policy  by  Holt,  receiver  of  the  Washington 
Woolen  Mills  Company.  The  policy  was  conditioned  to  be 
Toid  in  case  of  subsequent  insurance  not  notified  and  indorsed. 
The  defense  was  breach  of  this  condition.  After  the  destruction 
of  the  property  the  companies  that  had  issued  the  subsequent  poli- 
cies compromised  with  the  insured,  and  paid  a  part  of  the  amounts 

insured  by  them  respectively,  which  was  accepted  in  satisfaction  of 

-  —  ■ 

*OmtnK  AlUn  ▼.  iferchant*'  MvL  Aw.  Oo.  (90  L».  Ann.  UBt), 3t  Am.  Itop.  Mt. 
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the  whole.     The  plaintiff  had  judgment  below.    The  opinion 
other  facts. 

R.  d  B.  T.  WaUe,  for  plaintiff  in  error. 
Oshom  A  Swayne^  for  defendant  in  error. 

GiLHOBEy  G.  J.  If  the  subsequent  policies  taken  ont  bj  the 
insured  constitnte  breaches  of  the  condition  against  further  in8ll^ 
ance  contained  in  the  policy  sued  on,  the  District  Conrt  ened  in 
reversing  the  judgment  of  the  Gommon  Pleas,  if  not,  there  is  no 
error. 

The  insurer  held  the  affirmative  of  the  issue  made  by  the  plead- 
ings on  this  point,  and  as  it  was  insisting  that  the  insured  hid 
forfeited  all  rights  under  its  policy  by  the  breach  of  a  conditian 
inserted  therein  for  its  own  benefit,  it  was  bound  to  strictly  jm^ 
that  the  condition  had  been  broken.  The  evidence  upon  which  it 
relied  for  this  purpose  consisted  of  the  several  subsequent  poliei« 
procured  from  other  companies  by  the  insured  on  the  same  property, 
without  the  knowledge  or  consent  of  the  defendant  below. 

By  conditions  contained  therein  each  of  these  subsequent  policies 
requires  that,  'Mf  the  interest  in  the  property  be  other  thao  the 
entire,  unconditional  and  sole  ownership  of  the  property  for  the 
use  and  benefit  of  the  insured,  it  must  be  so  represented  to 
the  company,  and  expressed  in  the  written  part  of  the  policy,  otbe^ 
wise  the  policy  shall  be  void."  The  bill  of  exceptions  shows  tbit 
prior  to  the  issuing  of  the  subsequent  policies  the  insured  conveyed 
the  property  covered  by  all  the  policies  by  a  deed  absolute  on  its 
face. to  one  Amos  Babcock.  In  each  of  the  subsequent  policies  tbt 
insured  is  described  in  the  written  part  thereof  as  the  owner  of 
the  property  without  qualification.  The  record  does  not  show  tbt 
the  insurers  issuing  the  subsequent  policies  had  any  notice  or  inti- 
mation that  this  description  of  ownership  was  false.  Under  thei^ 
circumstances,  as  between  the  parties  to  them,  neither  of  these  sub- 
sequent policies  ever  took  effect;  they  were  void  db  tniho.  M%hd 
Assurance  Society  v.  Holt,  29  Grat  612. 

Counsel  for  plaintiff  in  error  admit  that  this  may  be  true  u 
regards  a  policy  void  upon  the  face  of  it,  and  possibly  as  to  <me 
that  has  been  actually  and  legally  avoided,  but  claim  that  it  is  noi 
true  as  regards  one  that  has  not  been  avoided,  and  can  only  be 
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afUr  a  reference  to  extrinsic  facts.  They  ask:  Who  is  to  determiDe 
whether  such  a  policy  can  be  avoided  or  not  P  The  answer  is,  that 
iif  a  policy  is  voidable  on  its  face  at  the  election  of  the  party  issuing 
it,SQch  party  alone  can  elect  to  avoid  it,  and  until  the  election  is 
mode  the  policy  would  be  regarded  as  obligatory  upon  the  parties 
to  it;  and  the  same  rule  would  apply  if  the  fact  that  the  policy  was 
voidable  was  made  to  appear  by  admissible  extrinsic  facts.  But 
the  doctrine  applicable  to  voidable  policies  has  no  place  here. 
Each  of  the  subsequent  policies  in  question  is  valid  upon  its  face; 
and  prima  facie  binding  on  the  parties  to  it  And  by  the  terms 
of  the  condition  upon  which  its  character  in  this  respect  depends^ 
it  must  be  either  valid  or  void  as  between  the  parties,  and  it  can 
occupy  no  middle  ground. 

Having  already  said  that  the  subsequent  policies  never  took 
effect  between  the  parties,  by  reason  of  the  breach  of  the  condi- 
tions therein  contained,  we  hold  that  the  condition  against  further 
insurance  in  the  policy  sued  on  was  not  broken  by  such  subsequent 
policiea  The  condition  contemplates  subsequent  valid  insurance, 
and  is  not  broken  by  an  attempt  to  obtain  further  insurance,  whichr 
was  in  legal  effect  all  that  was  done  by  the  insured  in  this  case. 

fiat  notwithstanding  this  is  so,  counsel  for  plaintiff  in  error 
farther  claim  that  the  compromise  and  settlement  made  by  the^ 
Woolen  Mills  Company  with  the  companies  making  the  subsequent 
insurance  estops  the  plaintiff  below  from  setting  up  or  claiming,^ 
as  against  the  defendant  below,  that  the  subsequent  insurance  is 
▼oid,  and  did  not  constitute  such  other  insurance  as  entitled  the 
defendant  to  notice  thereof.  There  are  authorities  which  are^ 
entitled  to  very  great  respect,  that  sustain  this  view.  Carpenter  v. 
Providence  Ins.  <7o.,  16  Pet.  495 ;  Bigler  v.  N.  T.  Cent.  Ins.  Co.,  22 
N.  Y.  402;  Jacobs  v.  Fq.  Ins.  Co.,  19  Up.  Can.  250. 

But  supported  as  it  is  by  these  authorities,  we  cannot  sanction 
the  doctrine  contended  for.  In  the  absence  of  fraud,  which  is  not 
claimed,  there  are  no  facts  shown  upon  which  to  found  an  estoppel. 
The  attempt  to  obtain  further  insurance  did  not  of  itself  prejudice 
the  insurer.  If  it  be  said  that  the  belief  that  it  had  obtained 
further  insurance  was  calculated  to  make  the  agents  of  the  company 
and  owners  of  the  property  less  anxious  for  its  preservation,  or  less 
watchful  in  protecting  it,  and  that  this  increased  the  insurer's  risk, 
and  was  bad  faith  toward,  and  prejudicial  to,  the  insurer,  the  answer 
IS,  that  none  of  these  things  can  be  presumed,  and  there  is  no  evi« 
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deiM^  tending  to  proTe  theoL  There  is  no  principle  upon  which 
the  compromise  and  settlement  by  the  parties  of  the  sabseqaent 
void  policies  can  work  an  estoppel. 

The  fact  that  the  subsequent  insurers  may  have  regarded  their 
policies  as  valid  or  avoidable  did  not  make  them  so ;  and  the  fact 
that  the  insured  received  a  part  or  the  whole  of  the  amount  insured 
by  them,  did  not  prejudice  the  defendant  below  nor  estop  the  in* 
sured  from  proving  that  the  subsequent  policies  were  void.  Ths 
rights  of  the  parties,  under  the  policy  sued  on,  became  fixed  at 
the  time  the  loss  occurred,  and  could  not  be  affected  by  what  wai 
subsequently  done  between  the  insured  and  third  parties. 

We  hold  therefore  that  the  receipt  of  payment  on  the  subsequent 
Toid  policies  is  not  matter  of  defense  to  an  action  on  a  prior  policy. 

This  view  is  sustained  by  the  weight  of  authority  in  thiscoantij. 
See  Siacey  v.  Franklin  Ins.  Co.,  2  W.  &  S.  506 ;  Jackson  v.  Jfono- 
diuseits  Mut.  Ins.  Co.,  23  Pick.  418 ;  Philbrook  v.  New  England  Im. 
Co.,  37  Me.  137;  Lindley  v.  Union  Mut.  Ins.  Co.,  65  id.  368;  s.c., 
20  Am.  Rep.  701;  Oale  v.  Belknap  Ins.  Co.,  41  X.  H.  170;  0»t. 
Cheshire  Co.  Mut.  Fire  Ins.  Co.,  55  id.  65;  s.  c,  20  Am.  Bep.  171; 
Schenck  v.  Mercer  Co.  Ins.  Co,,  4  Zabr.  447;  Thonuis  v.  BuiUer^ 
M.  F.  Im.  Co.,  119  Mass,  121;  8.  c,  20  Am.  Rep.  317;  Sutkerlandi. 
Old  Dominion  Ins.  Co.,  31  Gratt  176;  Hubbard  v.  Hartford  Pirt 
Ins.  Co.,  33  Iowa,  325;  s.  c,  11  Am.  Bep.  125;  29  Oratt  612, 
supra;  Knight  v.  Eureka  Ins.  Co.,  26  Ohio  St  664;  s.  c,  20  Abol 
Rep.  778. 

Finding  no  errors  on  the  record,  the  judgment  of  the  Distrid 

Oourt  is  affirmed. 

Judgmeni  tfirmeL 


Dyk  v.  Scott. 

05  Ohio  8t.lM.> 
Negotiable  inHrumenl  —  evidence  —  of  waiver  of  demand  mtd  netkk 


As  between  indoraer  and  his  immediate  indorsee,  oral  eHdenoe  is 
prove  waiver  of  demand  and  notice  of  non-payment  at  the  time  of 
in  blank.* 

Waiver  of  demand  waives  notice  of  non-paymentf 


*  To  same  effect,  TYsylor  ▼.  Frettch  (S  Lea.  S57),  SI  Am.  Bepw  SSL 
T  Oompare  Harvey  ▼.  Nttaon  CBl  La.  Ann.  4BD,  83  Am.  Bep. SKL 
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ACTION  on  a  promissory  note.    The  opinion  states  the  ease; 
The  plaintiff  had  jadgment  at  trial,  which  was  reTersed  by 
the  District  Conrt 

Bwart,  Sibiey  £  Ewarti  for  plaintifl  in  error. 

John  A.  HamiUon,  for  defendant  in  error. 

OiLMORB,  G.  Jr    The  questions  presented  on  the  record  are: 

1.  Is  oral  testimony  admissible  to  prove  that  the  indorser,  as  be-' 
iween  himself  and  the  indorsee,  at  the  time  of  indorsing  a  note  in 
blank,  waived  the  usual  demand  and  notice  ? 

fL  Did  the  Court  of  Common  Pleas  err  in  ruling  the  motion  to 
arrest  the  case  from  the  jury,  and  render  judgment  for  the  defend- 
ant? 

3.  Did  that  court  err  m  refusing  to  charge  as  requested,  or  in 
the  charges  given  ? 

L  Did  that  conrt  err  in  overruling  the  motion  for  a  new  trial? 

FirsL  From  the  indorsement  in  blank  of  a  note  not  due,  the  law 
presumes  that  the  indorser  thereby  intends  to  bind  himself  to  pay 
the  note,  on  the  condition  that  he  has  due  notice  of  its  dishonor  at 
maturity. 

Tho  question  presents  itself,  whether  the  indorsement  is  conclu- 
sive, or  only  prima  facie  evidence  of  the  contract  which  the  law 
presumes  to  arise  therefrom. 

There  are  authorities  which  hold  that  the  contract  which  the  law 
implies  or  presumes,  in  such  cases,  is  as  conclusive  and  certain  as 
if  written  out  in  full,  and  that  parol  evidence  is  not  admissible  to 
vary  or  contradict  it.  The  reason  given  for  requiring  such  strict- 
ness, in  substance,  is  that  the  indorsement  adds  to  the  value  of  the 
instrament  by  giving  it  currency  in  commercial  transactions ;  and 
that  its  value  would  be  impaired,  and  circulation  restricted,  by  ad- 
mitting oral  testimony  to  vary  or  contradict  the  terms  of  the  con- 
tract which  the  law  presumes  or  implies  from  the  indorsement, 
even  as  between  indorser  and  indorsee.  See  Bank  of  United  Statet 
V.  Dunny  6  Pet  51;  Dale  v.  Oear^  38  Conn.  15;  Bernard  v.  Oaslin^ 
23  Minn.  192;  BartUtt  r.  Lee,  33  Oa.  491. 

While  we  sanction  the  doctrine  that  upholds  the  credit  and  no* 
gotiabiltty  of  commercial  paper  in  the  hands  of  any  iona  fide  holder 
for  value,  we  do  not,  in  order  to  accomplish  this,  see  the  necessity 
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ol  carrying  the  dootrine  quite  so  far  as  it  is  carried  in  the 
^bote  cited*     ... 

,  As  between  the  indorser  and  indorsee,  we  regard  the  blank  in- 
dorsement as  only /^ma/ood  eyidence  of  the  contract  which  the 
law  presumes  to  arise  therefrom.  If  the  indorsement  is  made  upon 
no  other,  that  contract  will  control  the  rights  of  the  parties.  If 
there  was  a  contemporaneous  contract  betw^n  the  parities,  upon 
which  the  indorsement  was  made,  both  reason  and  justice  require 
that  as  between  themselves,  the  actual  and  not  the  presumed  con- 
tract should  be  enforced;  and  as  between  them,  oral  teetimonf 
ahould  be  admissible  to  proye  the  contemporaneous  contract  This 
will  not  necessarily,  or  OTen  probably,  impair  the  currency  or  credit 
of  the  instrument  as  commercial  paper.  Prior  parties  to  it  will  not 
be  affected,  nor  will  the  rights  of  subsequent  indorsees  without 
notice  be  impaired  or  limited  in  any  degree.  As  to  all  the  world,  ex- 
cept  the  parties  to  the  special  contract,  and  as  between  themselTes 
only,  the  character  of  the  instrument  as  commercial  paper  will  re- 
main unaffected. 

,  The  only  purpose  for  which  oral  testimony  was  introduced  on  the 
trial  was  to  prote  that  the  indorser,  as  between  himself  and  his 
immediate  indorsee,  watred  the  usual  demand  and  notice  at  the 
maturity  of  the  note ;  and  it  is  unnecessary  for  us  to  go  further  in 
this  case  than  to  hold,  as  we  do,  that  oral  testimony  was  admissible 
for  that  purpose.    This  holding  is  fully  sustained  by  authorities. 

In  Daniels  on  Negotiable  Instruments,  §  1093,  it  is  said  :  "It  is 
conceded  on  all  sides  that  a  verbal  waiver  is  as  effectual  as  a  writ- 
ten one ;  and  the  weight  of  authority  sustains  the  proposition  that 
a  paix)l  promise  to  pay  the  note  absolutely,  made  by  the  indorser  it 
the  time  he  indorses  it,  or  a  promise  to  pay  it  if  the  maker  does  sot, 
or  a  verbal  agreement  between  the  parties  that  payment  should  not 
be  demanded  until  after  maturity,  is  admissible  to  prove  a  waiver 
of  demand  and  notice. '^ 

In  1  Parsons  on  Notes  and  Bills,  584,  it  is  said:  *' Indeed,  the 
law  seems  quite  clearly  settled,  that  a  parol  promise  to  pay,  made 
by  the  indorser  to  the  indorsee  at  the  time  of,  or  subsequent  to,  the 
indorsement ;  an  agreement  to  extend  the  time  of  payment:  a  re- 
quest made  by  the  indorser  for  forbearance ;  *  *  *  all  h«w 
respectively  been  considered  as  a  waiver  of  demand  and  notice." 
See  also  Story  on  Prom.  Notes,  g  148 ;  Edwards  on  Bills  and  Note^ 
634,  635 ;  Barclay  v.  Weaver,  19  Penn.  St.  896;  Fulbr  Y.MeDfn- 
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My  8  Oreeol.  213  ;  Boyd  v.  Cleveland,  4  Pick.  525 ;  Lane  t.  Stew- 
ard, 20  Me.  98. 

From  the  bill  of  exceptions  it  appeiurs  that  the  plaintiff's  testi*. 
mony  on  the  trial  tended  to  prove  that  Dye  had  wheat  to  sell ; 
that  Scott,  a  grain  dealer,  bought  it  on  time,  and  sold  it  to  the 
Harmar  Flouring  Mill  Company,  the  maker  of  the  note,  at  an  ad* 
Tance  on  the  price  paid,  and  took  the  note  in  suit  payable  to  his 
order  m  one  day  after  date,  but  verbally  agreed  with  th6  Mill  Com- 
pany that  they  should  have  a  reasonable  time  to  pay  the  note ;  and 
that  on  the  day  of  the  date  of  the  note  he  indorsed  it  to  Dye  in 
payment  for  his  wheat. 

At  the  time  he  said:  ^'  I  will  guarantee  this  —  will  back  it.  They 
want  a  little  time  on  if  Thero  Was  conflict  in  the  testimony,  but 
it  was  for  the  jury  to  decide  upon  the  crodibility  of  the  witnesses^ 
and  we  cannot  say,  from  all  the  testimony,  that  the  finding  that 
Scott  had  waived  demand  and  notice,  as  the  jury  must  have  found, 
was  manifestly  against  the  evidence.  The  language,  tinder  the  cir-. 
eamstances  surrounding  the  parties  at  the  time  it  was  used,  was 
sufBicient  to  sustain  the  finding.  To  save  recurring  again  to  this 
point,  I  will  say  here  that  there  was  no  error  in  overruling  the  mo^ 
tion  for  a  new  trial,  on  the  ground  that  the  verdict  was  against  the 
evidence. 
[Omitting  a  minor  matter.] 

Third.  We  find  no  error  in  the  refusal  of  the  court  to  charge  the 
jury  as  requested  by  the  defendant. 

The  charge  requested  proceeds  on  the  theory  that  where  demand 
at  maturity  has  been  waived  by  the  indorser,  that  still,  when  de- 
mand is  made  thereafter,  notice  of  non-payment  must  be  given 
immediately,  and  that  a  failure  to  do  so  discharges  the  indorser* 
This  is  not  the  law.  The  general  rule  is  that  a  waiver  of  demand 
is  also  a  waiver  of  notice.  Whero  the  words  were,  ''I  waive  de- 
mand of  protest,"  it  was  held  that  this  language  might  be  construed 
as  implying  an  intention  to  waive  both  demand  and  notice.  Dan. 
on  Neg.  Inst,  gg  1090,  1094,  1095.  The  charge  given  in  connec- 
tion with  that  requested  was  not  prejudicial,  but  favorable  to  the 
defendant,  as  it  required  such  reasonable  notice  as  would  show  that 
the  indorser  was  not  prejudiced  by  the  delay. 
[Omitting  a  minor  matter.] 

Judgment  of  District  Court  reversed,  and  that  of  the  Common 
Pleas  affirmed.  Judgment  aecordingljf. 
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HOBNBBOK  v.   StATB. 
(86  Ohio   St.  S77.) 

Oriminal  late  —  eviiUMe  —  ropf — deekMratimia, 

On  the  trial  of  an  indictment  for  aeaaalt  with  intent  to  oommit  a  tape,  on  tht 
peraon  of  a  female,  who,  by  reason  of  imbecility  was  incompetent  tobe  swon 
as  a  witness,  the  declarations  of  such  female,  made  shortly  after  fha  asult^ 
are  incompetent  to  prove  the  commission  of  the  ofifonse. 

CONVICTION  of  assault  with  intent  to  oommit  a  rape*  on  the 
person  of  Ada  Wyatt.  On  the  trial,  after  the  admission  cl 
testimony  proving  that  Ada  was  twenty-three  years  of  age,  bnt  an 
imbecile,  mentally  incapable  of  testifying  as  a  witness,  the  State 
called  her  mother  who  testified  that  on  the  day  of  the  alleged  assaolt 
she  was  absent  from  the  honse  for  a  short  time,  having  left  Ada  in 
the  care  of  her  grandmother,  daring  her  absence.  That  as  she  was 
returning  to  the  house,  Ada  came  and  met  her,  and  told  her  that  a 
peddler  of  rat  medicine  had  been  at  the  house  in  her  absence.  The 
witness  was  then  permitted  under  objection  to  give  Ada's  declarations 
as  to  what  the  peddler  had  done  U>  her  in  the  wood-house,  which 
declarations  tended  strongly  to  prove  the  commission  of  the  alleged 
offense. 

Abston  <£  Caurtf  for  plaintiff  in  error. 

T.  E.  Potaett,  for  defendant  in  error. 

OiLMOBB,  G.  J.  Ada  Wyatt  not  having  been  examined  as  i^ 
witness,  did  the  court  err  in  addmitting  her  declarations  in  eri* 
dence  ? 

In  this  State,  it  is  well  settled,  that  where  the  prosecutrix  in  a 
case  of  this  nature  has  been  examined  as  a  witness,  the  declantioDS 
made  by  her  immediately  after  the  offense  was  committed,  may  be 
given  in  evidence,  in  the  first  instance,  to  corroborate  her  test!- 
mony.  Johnson  v.  State,  17  Ohio,  593  ;  Laughlin  v.  Stais,  18  id. 
99  ;  McCombs  v.  State,  8  Ohio  St.  643. 

This  is  as  far  as  the  decisions  have  yet  gone. 

Bat  it  may  be  said  that  in  the  case  before  us  Ada  Wyatt  was 
incapable  of  testifying,  and  that  this  fact  distinguishes  it  bom  the 
cases  above  cited. 
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In  England  it  was  at  one  time  thought  that  where  a  rape  was 
charged  to  have  been  committed  on  an  infant  of  such  tender  age 
that  in  point  of  capacity  she  could  not  be  sworn,  yet  that  she  ought 
to  be  heard  without  oath  to  give  the  court  information  ;  though  of 
itself,  without  the  concurrence  of  other  proofs,  that  might  render 
the  thing  probable,  her  unsworn  statement  would  be  insufficient  tc> 
convict  the  offender.  The  reasons  that  Lord  Halb  gave  for  hearing 
such  an  infant,  though  not  on  oath,  were :  '^  First  the  nature  of  the 
offoDse,  which  is  for  the  most  part  secret ;  and  no  other  testimony 
can  be  had  of  the  fact  itself,  though  there  may  be  other  concurrent 
proofs  ;  next,  because  if  the  child  complain  presently  of  the  wrong 
done  to  her  to  the  mother  or  other  relations,  their  evidence  on  oath 
shall  be  taken."  1  East's  P.  C.  441 ;  4  Bl.  Com.  214.  And  in  Bra- 
tier's  case  {\  East's  P.  C.  443),  who  was  tried  for  assaulting  an 
infant  five  years  old  with  intent  to  ravish  her,  Mr.  Justice  Buller 
w:is  of  opinion  that  as  the  child  was  incapable  of  taking  an  oath, 
what  she  said  respecting  the  attempt  was  receivable  in  evidence ; 
and  the  prisoner  was  oonyicted.  But  he  reserved  the  case  for  the 
opinion  of  the  judges,  whether  this  evidence  ought  to  have  been  re- 
ceived. **  On  the  29th  of  April  (1779),  all  the  judges  being  assem* 
bled,  they  unanimously  agreed  that  a  child  of  any  age,  if  she  were 
capable  of  distinguishing  between  good  and  evil,  might  bo  examined 
oil  oath ;  and  consequently,  that  evidence  of  what  she  said  ought 
not  to  have  been  received.  And  that  a  child,  of  whatever  age,, 
cannot  be  examined  unless  sworn.''    1  East  P.  C.  444. 

And  it  has  subsequently  been  held  there  that  where  the  prosecutrix 
was  not  at  the  trial,  in  the  case  of  rape,  evidence  of  complaint  made 
liy  her  recently  after  the  outrage,  was  properly  rejected.  Reg.  v. 
OuttridgeSy  9  G.  &  P.  471.  More  recently  it  has  been  held,  in  case 
of  rape,  that  where  the  child,  from  her  tender  age,  was  incompetent 
to  be  sworn,  evidence  would  not  be  received  *^  of  what  the  child 
stated  to  the  mother  shortly  after  the  alleged  offense  took  place,  nor 
allow  the  mother  to  prove  that  the  child  mentioned  to  her  the  name 
of  any  particular  person."     Reg.  v.  Nicholas,  61  E.  G.  L.  246. 

To  the  same  effect  are  the  cases  of  People  v.  McGee,  1  Den.  19,. 
and  Weidon  v.  State,  32  Ind.  81. 

The  last  three  cases  cited  declare  the  principle  that  must  govern 
the  case  before  us.    That  principle  is,  that  in  cases  of  violence  to  the 
person,  except  when  made  in  extremis,  the  declarations  of  the  in- 
jured pnrtv  are  hearsav,  and  therefore  inadmissible  to  prove  the  of«. 
Vol.  XXXV  — 77 
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fense;  and  the  fact  that  the  declarant  is  incapable  of  taking  an  oiitlu 
by  reason  of  imbecility,  insanity,  or  infancy,  will  not  justify  a  de- 
parture from  the  long  and  firmly-established  role  of  eridenoe  on 
the  subject  Therefore,  while  we  do  not  restrict  the  scope  of  the 
rule  as  to  the  declarations  of  the  female,  made  shortly  after  the  rio- 
lation  or  attempted  violation  of  her  person,  as  established  in  this 
State,  being  receivable  in  corroboration  of  her  testimony,  we  do 
hold  that  such  declarations  are  not  receivable  as  evidence  in  chief 
to  prove  the  commission  of  the  offense,  and  that  there  was  error  in 
admitting  them  in  this  case. 

But  it  may  be  said  that  the  declarations  of  Ada  were  admitted 
^'  only  to  show  how  she  was  conducting  herself  when  the  mother 
found  her; "that  they  were  competent  for  this  purpose,  and 
that  the  court  excluded  them  from  the  jury  for  any  other  par- 
pose. 

We  do  not  wish  to  be  understood  as  holding  that  evidence  of  how 
she  was  conducting  herself,  the  condition  of  her  person  as  to  in- 
juries, and  the  condition  of  her  clothing  as  indicating  that  she  bad 
been  abused,  when  her  mother  found  her,  were  not  admissible  in 
evidence.  Very  clearly  such  evidence  was  competent  But  it  wm 
the  declarations  of  Ada,  as  to  what  the  peddler  of  rat-medicine 
had  said  and  done  to  her,  that  were  objected  to.  It  will  be  obserred 
that  these  declarations  not  only  tended  to  prove  facts  by  which  the 
accused  could  be  identified,  but  also  to  prove  the  corpus  ididu 
There  was  other  evidence  tending  to  prove  that  the  offense  might 
have  been  committed,  but  aside  from  these  declarations  there  was 
no  other  evidence,  even  tending  to  directly  connect  the  accused 
with  the  commission  of  the  offense.  He  was  not  seen  by  any  witnesB 
in  or  about  the  wood-house  where  Ada's  declarations  tended  to  provB 
the  offense  was  committed,  or  nearer  thereto  than  the  highway  in 
front  of  the  house.  Without  these  declarations  being  in  evidence, 
we  do  not  see  how  a  conviction  could  have  been  had.  It  ismanifat 
to  us  that  notwithstanding  the  instructions  of  the  court  excluding 
the  declarations  for  any  purpose  other  than  that  above  stated,  the 
jury  must  have  disregarded  the  instructions,  and  taken  the  declara- 
tions of  Ada  as  proof  of  the  offense  charged.  The  error  of  the 
court  in  admitting  the  declarations  was  not  cured  by  the  instnic- 
tions  given  to  the  jury  iu  respect  thereto.  They  were  still  prqndi- 
cial  to  the  accused. 

From  what  has  been  said  it  will  be  seen  that  in  our  opinion  ti^en 
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was  also  error  in  overruling  the  motion  for  a  new  trial  on  the  ground 
that  the  verdict  was  against  the  evidence. 

The  judgment  is  reversed,  and  the  cause  remanded  to  che  Court  of 
Common  Pleas  for  a  new  tnaL 

Judgm$fiU  reveraid* 


WiLUAMs  y.  Urmstov. 

05O]ilo8t.»6b) 

Marriage — tharge  ofwfe  of  aeparate  utaU  as  $uir«$g  4y  n€i$» 

A  BMnled  woman  having  a  separate  estate,  may  charge  the  same.  In  equity, 
bj  the  ezeention  of  a  promisBory  note  as  surety  for  her  hosband  or  another, 
whhout  ezpreis  words  of  charge.    (See  note,  p.  617.) 

ACTION  to  subject  the  separate  estate  of  Mrs.  Williams  to  the 
payment  of  a  promissory  note,  of  which  the  following  is  a  copy: 

''f50d.88.  MiLLEYiLLE,  Ohio,  Aug.  5,  1870. 

On  or  before  the  first  day  of  January  next,  we,  or  either  of  us, 
promise  to  pay  unto  TTrmston  &  Hancock,  or  their  order,  the  sum 
of  five  hundred  and  three  dollars  and  eighty-eight  cents,  value 
received,  with  ten  per  cent  interest  till  paid. 

Jambs  Williams^ 
Mart  J.  Wiluaxs.*^ 
[TJ.  B.  Bevenue  Stamp,  canceled,  80o.] 

The  note  was  executed  by  said  Hary  J.  Williams  as  surety  for  hw 
husband,  James.  She  had  separate  property.  The  plaintifl  had 
judgment  below. 


BuiUrworih  d  Vogeler  and  J.  K  Heal,  for  plaintiif  in  error. 
T%4nna8  Mittibin  and  Israel  WiUiams,  for  defendants  in  emat : 

BoTNTON,  J.  The  District  Court  found  fiom  the  evidence  that 
the  plaintifF  in  error  intended  to  charge  her  separate  estate  with 
the  payment  of  the  note  sued  on,  and  decreed  accordingly.  The 
question  now  presented  is,  was  there  error  in  such  finding  ?  It  has 
long  been  the  settled  law  of  this  court,  that  a  finding  of  facts,  from 
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the  eyidenoe,  by  the  court  trjiDg  the  caase,  will  uotbediatorbedbf 
a  reviewing  coart,  unless  it  clearly  appears  that  such  finding  wis 
not  sustained  by  the  evidence  given  at  the  trial  Merrick  t.  Awry, 
4  Ohio  St  60;  Dean  v.  King^  22  id.  134.  But  we  need  not 
invoke  the  application  of  this  rule  to  the  present  case,  as  we  are  of 
the  opinion  that  the  finding  was  fully  warranted  by  the  evidence. 

The  husband  of  the  plaintiff  in  error,  at  the  time  the  note  wis 
executed,  was,  to  her  knowledge,  wholly  insolvent  When  the  debt 
was  contracted  for  which  the  note  was  given,  as  well  as  at  the  date 
of  the  note,  she  was  possessed  of  a  valuable  separate  estate,  of  which 
fiict  the  defendant  in  error  had  knowledge ;  and  according  to  the 
testimony  of  one  of  them,  she  assured  them  that  th^  goods  for  the 
payment  of  which  the  note  in  part  was  given  should  be  paid  for. 
The  time  for  the  payment  of  the  note  was  extended  for  the  period 
of  nearly  six  months  from  its  date.  In  view  of  these  facts,  the  in. 
ference  is,  at  least,  a  reasonable  one,  that  by  executing  the  note  u 
surety  for  her  husband,  she  thereby  intended  to  charge  her  separate 
estate  with  its  payment  It  is  not  claimed  that  she  was  deceived 
or  imposed  upon,  or  subjected  to  any  improper  or  undue  influence, 
or  that  she  executed  the  note  for  any  other  purpose  or  object  than 
the  one  naturally  to  be  implied  from  the  act  itself,  and  the  circum- 
stances surrounding  it 

The  power  of  a  married  woman  to  bind  her  separate  estate,  in 
equity,  for  the  payment  of  a  promissory  note,  on  which  she  becomes 
a  surety,  although  denied  in  Perkitis  v.  BlKoii,  23  K.  J.  £q.  526,  ia 
sustained  by  a  great  weight  of  authority.  It  rests  on  the  principle, 
now  well  settled  in  courts  of  equity,  that  as  respects  her  separate 
estate,  she  is  to  be  treated  as  ^feme  sole  to  the  extent  of  her  power 
of  disposition  over  the  same,  and  as  fully  capable  of  binding  it  bj 
engagements  entered  into  in  respect  to  it  as  if  the  common-law 
disabib'ty  of  coverture  were  removed.  And  except  in  cases  where 
she  may  bind  herself  at  law,  the  principle  applies  to  separate  es- 
tates under  the  statute,  as  well  as  to  estates  settled  to  her  sole  and 
separate  use,  by  deed  or  devise.  Any  engagement  that  she  could 
enter  into  were  she  suijuris^  and  by  which  she  could  create  a  debt 
binding  at  law,  she  may  in  equity  charge  upon  her  separate  estate^ 
unless  in  so  doing  she  exceed  the  limitation,  if  any  there  be,  apoa 
the  jfi8  dispanendi.    Pollock  on  Principles  of  Contracts,  78. 

Where  this  charge  is  made,  her  estate  in  equity  becomes  the 
debtor,  and  as  courts  of  law  deal  only  with  the  legal  rights  and 
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liabilitieB  of  parties,  and  are  therefore  incapable  to  give  relief  where 
no  legal  liability  has  been  incurred,  courts  of  equity  carry  the 
intention  into  effect  by  subjecting  the  estate  to  the  payment  of 
the  debt  intended  to  be  charged  upon  it.  In  view  of  this  power 
of  a  married  woman  having  an  estate  to  her  solo  and  separate  use 
to  bind  it  by  her  engagements,  we  think  it  justly  follows  that 
when  she  executes  or  joins  her  husband  or  a  stranger  in  executing 
a  promissory  note  upon  a  valid  consideration  moving  to  her  or  him, 
an  inference  arises,  where  no  fraud  or  imposition  is  shown,  that 
she  thereby  intended  to  charge  her  separate  estate  with  its  pay- 
ment. That  Levi  v.  Early  30  Ohio  St.  147,  is  opposed  to  this 
view  is  undoubtedly  true,  but  a  careful  examination  of  that  case 
has  satisfied  us  that  the  conclusion  reached  is  not  only  against  the 
weight  of  authority  but  is  founded  on  a  misconception  of  the  prin- 
ciple upon  which  some  of  the  cases  reviewed  in  the  opinion  proceed, 
particularly  of  the  case  of  Johnson  v.  Oallagery  3  DeGtex,  F.  A;  J. 
494.  The  bill  in  that  case  sought  to  charge  the  separate  estate  of 
Mrs.  Gallager  with  the  payment  of  a  bill  of  goods  purchased  by  her 
while  living  apart  from  her  husband.  The  opinion  of  Lord  Justice 
Turner  is  an  exhaustive  examination  of  the  nature  and  extent  of 
the  rights  and  remedies  of  the  creditors  of  married  women  against 
tbeir  separate  estates.  The  particular  question  involved  was 
whether  in  the  circumstances  of  that  case  the  separate  estate  of 
Mrs.  Gallager  was  chargeable  with  the  payment  of  the  price  oi  ine 
goods  purchased.  The  conclusion  was  reached,  that  living  apart 
from  her  husband,  and  having  a  separate  estate,  the  court  was 
bound  to  impute  to  her,  when  purchasing  the  goods,  an  intention  to 
deal  with  her  separate  estate  unless  the  contrary  was  clearly  proved. 
In  reviewing  the  English  cases  bearing  on  the  subject,  for  the  pur- 
pose of  ascertaining  the  circumstances  from  which  an  intention  to 
charge  the  separate  estate  of  a  married  woman  with  her  engage- 
ments will  be  implied,  the  lord  justice  marks  a  clear  distinction 
between  bonds,  bills  and  promissory  notes,  and  what  he  denomi- 
nates her  general  engagements.  The  learned  judge  delivering  the 
opinion  in  Leui  v.  Earl  seems  to  have  overlooked  this  distinction, 
and  to  have  applied  the  reasoning  designed  to  show  when  and 
under  what  circumstances  an  intent  upon  the  part  of  a  married 
woman  to  charge  her  separate  estate  with  her  general  engagements 
will  be  implied,  to  the  question  of  the  liability  of  her  estate  for  the 
payment  of  her  promissory  notes. 
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This  is  apparent  from  the  citation  given  on  page  181,  of  langojige 
ascribed  to  Lord  Justice  Bbuce,  bat  which  evidently  is  taken  from 
the  opinion  of  Lord  Justice  Turner,  3  De  O.^  F.  &  J.  514  The 
citation  is:  ''Upon  the  whole,  I  have  come  to  the  conclusion  that 
not  only  bonds,  bills  and  promissory  notes  of  married  women,  bat 
all  their  general  engagements  may  affect  their  separate  estate." 
The  language  actually  employed  was  that  *^  not  only  bonds,  bills 
and  promissory  notes,  but  also  their  general  engagements,  may 
affect  their  separate  estate." 

That  the  same  presumption  of  an  intention  to  charge  the  sepa^ 
rate  estate  does  not  arise  where  the  engagement  is  one  from  which, 
were  the  married  woman  suijuritt,  the  law  would  imply  a  promise 
to  pay  the  debt  contracted,  as  when  the  promise  is  express  and  in 
writing,  is  very  clearly  shown  by  that  case.  No  question  is  made  or 
doubt  suggested,  that  where  the  engagement  is  by  promissory  note, 
the  intention  to  charge  is  imputed  without  the  aid  of  extrinsic 
proof,  but  when  not  in  writing,  it  must  be  made  to  appear  that  the 
engagement  was  made  with  reference  to  or  upon  the  faith  or  credit 
of  the  estate;  a  question  of  fact  to  be  determined  by  the  court  upon 
all  the  circumstances  of  the  case. 

On  page  510  of  the  report  of  Johnson  v.  OaJlager  the  lord  jus- 
tice says:  ''There  are  many  cases  which  have  established  that  bonds, 
bills  of  exchange,  and  promissory  notes  of  married  women  are  pay- 
able out  of  their  separate  estates.  There  has  indeed  been  much 
question  as  to  the  mode  in  which  these  instruments  take  effect 
against  the  separate  estate,  a  point  to  which  I  shall  presently  ad- 
vert, but  that  in  some  mode  or  other  they  take  effect  against  it  can- 
not upon  the  authorities  be  denied.  It  has  been  a  more  disputed 
and  is  a  more  doubtful  question,  whether  the  separate  estates  of 
married  women  are  liable  for  their  general  engagements,  such  as 
tradesmen's  bills  and  claims  of  that  description." 

He  then  proceeds  to  show,  that  such  bills  and  claims  are  chaige- 
able  against  the  estate,  where  the  debt  was  incurred  on  its  faith  or 
credit,  and  that  the  corpus  of  the  estate  is  chargeable  with  their 
payment,  if  within  the  power  of  disposition  given  to  the  married 
woman  by  the  instrument  creating  the  estate.  We  are  not  now 
dealing  with  the  question  whether  the  distinction  taken  in  JUa- 
ion  V.  Oallager  between  a  general  engagement  and  one  created  by 
bond,  bill  of  exchange,  or  promissory  note,  is  well  or  ill-founded 
It  answers  our  present  purpose  to  show  that  the  distinction  theit 


JANUARY  TERM,  1880.  615 

Williams  v.  Urmston. 

exists,  and  consequently,  that  the  court  in  Levi  t.  Barl^  fell  into 
an  error  in  supposing  that  the  reasoning  in  the  former  case  lends 
any  support  to  the  judgment  rendered  in  the  latter.  The  doctrine, 
however,  laid  down  by  Lord  Justice  Tubneb  has  been  distinctly 
approved  in  Picard  v.  Iline,  L.  R,  5  Ch.  App.  274,  and  in  London 
.  C^iartered  Bank  of  Australia  y.*Lemprierey  L.  B.,  4  P.  C.  572.  In 
the  former  case.  Lord  Chancellor  Hathbblet  said  it  was  very  de- 
sirable that  the  position  of  a  married  woman,  who  contracts  as  if 
she  were  feme  sole,  should  be  placed  on  a  well  understood  basis,  and 
that  that  had  been  done  by  Lord  Justice  Tubnbb  in  his  judgment 
in  Johnson  v.  Oallager. 

Mr.  Pollock,  in  his  late  work  on  the  Principles  of  Contract,  68, 
in  classifying  the  cases  or  instances  in  which,  by  the  law  of  Eng^ 
land,  the  intention  of  a  married  woman  to  charge  her  separate 
estate  will  be  implied,  says  that  such  intention  is  presumed  in  the 
case  of  debts  contracted  by  a  married  woman  living  apart  from  her 
husband,  and  adds,  that  ^^  the  like  intention  is  inferred  where  the 
transaction  would  be  otherwise  unmeaning,  as  where  a  married 
woman  gives  a  guaranty  for  her  husband's  debt,  pr  joins  him  in 
making  a  promissory  note."  This  was  the  principle  upon  which 
the  case  of  Dairies  v.  Jenkins,  L.  R.,  6  Ch.  D.  728,  decided  in  1877, 
was  determined. 

In  this  country  the  authorities  on  the  subject  of  the  power  of  a 
married  woman  to  create  a  charge  against  her  separate  estate  as 
surety,  seem  to  be  divided  into  four  classes.  Ist  Those  that  deny 
the  power  out  and  out  2d.  Those  that  admit  the  power,  but  re- 
quire the  instrument  creating  the  debt  to  disclose  the  intent,  to 
charge  in  express  terms.  3d.  Those  that  hold  the  intent  to  bind 
the  estate,  or  to  pay  the  debt  out  of  it,  will  be  presumed  from  the 
mere  execution  of  a  promissory  note.  And  4th.  Those  that  deny 
that  such  presumption  or  inference  arises  unaided  by  extrinsic 
proof.  The  first  of  these  classes  has  no  bearing  on  the  point  under 
discussion,  and  the  rule  adopted  in  the  second  has  never  been  re- 
cognized as  the  law  of  this  State.  The  question  as  between  the 
other  two  resolves  itself  into  this  : 

What  inference  is  to  be  drawn  from  the  act  of  a  married  woman 
having  an  estate  to  her  sole  and  separate  use,  in  signing  the  prom- 
issory note  of  another,  as  surety,  as  respects  her  intention  or  pur- 
pose in  so  doing.  In  view  of  the  fact'rhat  in  the  act  of  signing  she 
incurs  no  legal  liability,  the  question  admits  of  but  one  rational  an* 
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8wer,  and  that  is,  in  the  absence  of  proof  shoiring  fraud  or  impon- 
tion,  that  she  intended  thereby  to  make  the  debt  a  charge  apoa 
her  separate  estate.  Unless  this  inference  is  drawn,  her  act  be> 
comes  wholly  vain  and  frivoloos,  and  entirely  destitate  of  a  pur- 
pose or  a  meaning. 

That  such  is  the  natural  implication  from  the  act  of  signing  hss 
been  distinctly  affirmed  in  numerous  cases. 

In  Bell  V.  Kdlar,  13  B.  Monr.  381,  the  rule  was  stated  as  follows : 
^'If  2k  f erne  (;ovar/,having  a  separate  estate,  make  or  indorse  a  note, 
the  presumption  is  that  it  was  the  intention,  and  the  efbct  is,  to 
charge  her  separate  estate.'* 

In  Cowles  t.  Morgan,  34  Ala.  535,  it  was  held  that,  '*  a  promis- 
sory note  executed  by  the  wife  during  coverture,  jointly  with  her 
husband,  is  a  charge  upon  her  separate  estate  created  by  contract* 

So,  in  Burnett  y.  ffawp^s  Eafr,  25  Gratt  481,  it  was  held,  that 
**  if  a  wife  contracts  a  debt  for  herself,  or  for  her  husband,  or  jointly 
with  him,  the  instrument  executed  by  her  is  sufficient  to  chaige  bet 
separate  estate,  without  any  proof  of  a  positive  intention  to  do  so, 
or  even  a  refercQco  to  such  estate  contained  in  the  writing." 

In  Metropolitan  Bank  v.  Taylor,  62  Mo.  338,  it  was  held  that, 
*'  in  reference  to  her  separate  estate,  a  married  woman  is  to  be  treated 
as  Bk/eme  sole,  and  the  giving  of  a  note,  or  making  of  a  written  con- 
tract by  her,  raises  the  presumption  that  she  intends  to  bind  her 
estate."  This  case  was  on  a  note  executed  by  the  wife  as  surety 
for  her  husband. 

The  same  rule  prevails  in  Kansas.  Deering  v.  Boyle,  8  Kans.  523; 
8.  c,  12  Am.  Rep.  480;   Wicks  v.  Mitchell,  9  Eans.  80. 

Judge  Story,  in  commenting  on  the  subject,  says:  '*  Indeed,  it 
does  seem  difficult  to  make  any  sound  or  satisfactory  distinction  on 
the  subject  as  to  any  particular  class  of  debts,  since  the  natural  im- 
plication is,  that  if  a  married  woman  contracts  a  debt  she  means 
to  pay  it,  and  if  she  means  to  pay  it,  and  she  has  a  sepaiate  estate, 
that  seems  to  be  the  natural  fund  which  both  parties  contemplated 
as  furnishing  the  means  of  payment.''  2  Story's  Eq.  Jur.,  §  1400. 
See  also,  to  the  same  effect,  1  Bish.  on  Mar.  Women,  §  873. 

In  Avery  v.  Van  Sickle,  35  Ohio  St.  270,  we  held,  that  where  a 
married  woman  executed  a  promissory  note  for  property  acquired 
by  her,  an  implication  arises,  in  the  absence  of  proof  showing  a 
different  understanding,  that  she  thereby  intended  to  chaige  her 
separate  estate  with  its  payment     If  she  executed  the  note  upoa 
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.  t^e  aDderstanding  that  her  separate  estate  was  not  to  be  bound  for 
its  payment,  its  enforcement  against  her  woald  operate  a  fraud 
apon  her.  No  one  will  pretend  that  this  could  be  done.  But  when 
she  executes  a  note,  either  as  principal  maker  or  surety,  and  has 
not  been  deceived  in  so  doing,  nor  subjected  to  any  undue  influ- 
ence, we  think  a  just  inference  arises  that  she  thereby  intended  to 
deal  on  account  of  her  estate^  and  to  bind  the  same  in  equity  for 
the  payment  of  the  note;  and  that  as  a  necessary  result  a  court  of 
equity  will  give  e£Fect  to  such  intention  by  subjecting  the  estate  to 
the  payment  of  the  note  in  the  mode  prescribed  by  the  statute  for 
enforcing  claims  against  the  separate  estate  of  a  married  woman* 
Her  liability,  or  rather  that  of  her  estate,  does  not  depend  on 
whether  or  not  the  debt  incurred  on  its  account  is  beneficial  to  her 
or  otherwise.  If  made,  and  no  fraud  or  imposition  is  shown,  the 
court  cannot  refuse  relief  from  the  mere  fact  that  the  engagement 
entered  into  proves  unprofitable  or  injurious.  It  follows  from  this 
result  that  Levi  t.  Earl,  supra^  and  Rice  v.  Sailroad,  32  Ohio  St 
380;  a.  c.  30  Am.  Rep.  610,  in  so  far  as  they  are  in  conflict  with  the 
principle  on  which  the  present  case  is  determined,  must  be  over- 
ruled. 

Judgment  affirmed. 

XoTE  BT  THB  Rkfobtkb.— In  Singer  Mn/g»  Co.  t.  Homed,  Kentucky  Coort  of  Appeals, 
February,  1S81,  husband  and  wife  gave  thetr  note  for  a  sewing  machine.  They  were  house- 
keepere,  the  husband  insolTent,  and  the  wife  had  no  property.  Afterward  she  acquired 
property,  and  suit  was  broufrht  to  subject  it  to  the  payment  of  the  note.  Held^  that  the 
sewing-machine  was  under  the  facts  a  necessary,  and  that  when  a  married  woman  signs  a 
writing  evidencing  a  debt  for  which  she  might  bind  her  separate  or  general  estate,  the  pre- 
suffliition  is  that  the  writing  was  intended  to  bind  such  estate ;  otherwise  it  is  of  no  effect, 
4M  ordinarily  she  cannot  contract,  and  it  must  be  inferred  that  something  was  intended  by 
catering  into  the  agreement. 


Pratt  v.  State. 

(35  Ohio  St    514.) 
Marriage  — parapJierncUia  —  larceny  of. 

Necessary  and  saitable  clothing  furnished  hy  a  husband  to  his  wife,  or  par- 
diased  by  her  with  money  or  means  gfiven  to  her  by  her  husband  for  that 
purpose,  does  not  become  her  separate  property  within  the  meaning  of  the 
statute  concerning  the  rights  and  liabilities  of  married  women. 

Vol.  XXXV  —  78 
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But  sach  articles  parchaaed  hy  a  wife  witk  her  separate  money  or  meuiB  tie 
made  her  separate  property  by  that  statute,  and  a  conyiction  for  the  laroeoj 
of  sQch  goods  under  an  indictment  laying  the  property  in  the  husband  cta- 
not  be  sustained,  although  the  goods  were  stolen  from  the  family  lesideBoe.* 

CONVICTION  of  grand  larceny.  The  indictment  cbaiged  the 
larceny  of  certain  goods  and  chattels,  the  property  of  John  F. 
Patton,  to  wit:  Certain  specified  feminine  wearing  apparel  The 
testimony  showed  that  it  was  partly  bought  with  means  famished 
the  wife  by  the  husband,  and  partly  with  her  own  individoal  meam 
The  opinion  states  the  facts. 

James  A.  Gooky  for  plaintiff  in  error. 

Oeorge  K.  Nash,  attorney-general,  and   T.   L.   Magrmitr,  tat 

State. 

McIlyainb,  C.  J.  The  jary  fonnd  the  value  of  the  property 
stolen  to  be  t35.00 —  the  minimum  sum  constituting  grand  larceny; 
and  it  is  quite  evident  from  the  testimony,  that  this  finding  in- 
cluded the  value  of  each  article  mentioned  in  the  indictment 
Hence  the  conviction  was  wrong,  if  any  article  named  was  improp- 
erly laid  as  the  property  of  John  F.  Patton ;  or  if  the  actual  market 
value  of  the  goods  was  the  only  criterion  of  their  worth. 

It  is  not  disputed,  that  at  common  law,  an  indictment  for  the 
larceny  of  a  wife's  wearing  apparel,  laying  the  property  in  the  hus- 
band, was  good.  It  is  contended,  however,  that  under  our  statute  the 
rule  is  different  The  act  of  March  30,  1871  (68  Ohio  L.  48),  pro- 
vides: '^  Any  personal  property,  including  rights  in  action,  belong- 
ing to  any  woman  at  her  marriage,  or  which  may  hare  come  to  her 
during  coverture  by  gift,  bequest,  or  inheritance,  or  by  purchase 
with  her  separate  money  or  means  *  *  *  shall,  together  with 
all  the  income,  increase  and  profits  thereof,  be  and  remain  her  sepa- 
rate property,  and  under  her  sole  control,  and  shall  not  be  liable  to 
be  taken  by  any  process  of  law,  for  the  debts  of  her  husband. 
This  act  shall  not  affect  the  title  of  any  husband  to  any  personal 
property  reduced  to  his  possession  with  the  express  assent  of  bis 
wife,  provided  that  said  personal  property  shall  not  be  deemed  to 
have  been  reduced  to  possession  by  the  husband  by  his  use,  ooco- 
pancy,  care  or  protection  thereof,'^  etc. 

*  See  Stote  T.  Pftto  (IS  &  C.  ISO),  as  Am.  Bep.  fiOS,  and -note,  SIOl 
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Notwithstanding  the  very  comprehensive  terms  of  this  statute^ 
a  majority  of  the  court  are  of  the  opinion  that  they  do  not  embrace , 
the  wearing  apparel  of  the  wife,  famished  by  the  husband,  or  pur- 
chased by  her  with  money  or  means  given  to  her  by  the  husband 
for  that  purpose.  As  to  such  property,  it  was  not  intended  by  the 
statute  to  deprive  the  husband  of  all  ownership  and  control,  for 
surely,  while  the  duty  of  the  husband  to  furnish  his  wife  with  neo^ 
essary  and  suitable  clothing  is  continued,  it  was  not  intended  to 
deprive  him  of  the  right  to  control  and  preserve  it  Nor  does  it 
make  any  difference  where  a  wife  purchases  her  apparel  with  pin 
money  given  to  her  by  her  husband  to  be  expended  according  to 
her  will  and  pleasure.  Of  such  property  the  possession  of  the  wife 
is  the  possession  of  the  husband. 

It  has  been  held,  however,  by  the  Supreme  Court  of  Indiana  that 
a  statute  similar  to  ours  operates  as  to  clothing  of  the  wife  acquired 
otherwise  than  from  the  husband,  or  through  his  means,  so  as  to 
invest  her  with  a  separate  estate  therein.  Stevens  v.  State^  44  Ind. 
469.  See,  also,  Davis  v.  State^  17  Ala.  415;  Hawkins  v.  Prov.  di 
Worcester  R.  Co^  119  Mass.  596;  d.  c,  20  Am.  Bep.  353;  Thomas 
v.  Thamasy  51  111.  162 ;  1  Am.  Law  Beg.  434. 

And  we  are  inclined  to  think  that  there  is  good  ground  foi  the 
distinction.  Where  the  wife's  clothing  is  furnished  by  the  hus- 
band, in  discharge  of  his  marital  duty  toward  her,  the  statute  does 
not  divest  him  of  the  property  contrary  to  his  intentions;  while  on 
the  other  hand,  where  the  property  is  otherwise  acquired  by  the 
wife,  the  statute  simply  prevents  a  title  vesting  in  him  by  virtue  of 
his  marital  relation.  Under  the  statute  the  **  gift,''  which  is  declared 
to  be  the  separate  property  of  the  wife,  is  a  yoluntary  one,  as  all 
gifts  must  be,  and  does  not  embrace  necessaries  which  a  husband  is 
under  a  legal  duty  to  furnish  his  wife. 

From  the  testimony  in  the  record  before  us  it  appears  that  the 
wife  bought  the  shawl  with  her  **  individual  means ;  ^  whether  these 
means  came  from  the  husband  or  not  is  not  disclosed;  but  whether 
they  did  or  did  not,  the  jury  were  instructed  to  find  the  property 
in  the  husband  if  they  found  that  the  shawl  was  ^Mn  his  custody 
and  under  his  control"  at  the  time  of  the  larceny.  And  it  is  quite 
evident  from  the  whole  record  that  the  court  below  was  of  opinion, 
and  that  the  jury  may  have  so  understood,  that  the  mere  fact  that 
the  goods  were  in  the  dwelling-house  of  the  defendant,  where  he 
was  living  with  his  wife,  put  them  'Mn  the  custody  and  under  the 


^0 OHIO, 

Pennflyl^aiiia  Company  ▼.  Miller. 

control "  of  the  husband,  so  as  to  vest  in  him  such  a  special  prop- 
erty as  would  authorize  a  conviction  under  the  indictment.  To 
43ay  the  least,  this  instruction  was  misleading.  The  jury  ought  to 
have  been  told  that  if  the  shawl  was  not  purchased  with  monef 
given  by  the  husband  to  his  wife,  the  mere  fact  that  the  shawl  wm 
stolen  from  the  family  residence  did  not  authorize  a  finding  of  the 
property  in  the  husband  as  charged  in  the  indictment 
[Omitting  a  minor  question.] 

Judgment  reversed  and  cause  remanded  fir  a  new  MaL 
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(86  Ohio  St.  ML) 
Carrier  —  haggage  —  merehandiie  —  toarehcnueman, 

A  carrier  of  passengers  does  not  insure  the  safety  of  samples  of  merchanfise, 
delivered  hy  a  trayelUng  salesman  to  him  as  baggage,  yet  by  reeeiTiiig, 
carrying,  and  patting  them  into  his  warehoase  for  safe  keeping,  he  beoomei 
bound  to  ordinary  prudence  in  their  care.* 

ACTION  of  damages  for  loss  of  a  yalise.  containing  samples  of 
merchandise,  delivered  by  a  travelling  salesman  to  a  common 
carrier  as  baggage,  carried  to  the  destination,  and  there  placed  in 
the  carrier's  warehouse.  It  was  stolen  therefrom  by  bniglars.  The 
plaintiif  alleged  that  the  warehouse  was  insecure  and  unsuitable. 
The  court  charged:  ''The  only  question  is  as  to  the  liability  of 
the  defendant  after  the  goods  were  landed  at  Forest,  and  that  qoes* 
tion  will  be  whether  defendant  took  such  care  of  the  property  as 
the  law  would  require  it  to  do.  When  a  railroad  company  takes 
baggage  for  a  passenger  its  liability  is  of  the  highest  sort.  It  agrees 
to  carry  the  baggage  safely,  and  insures  (as  seems  to  be  admitted) 
against  all  sorts  of  risks,  except  the  acts  of  God  or  the  poblio 
enemy.  But  when  the  baggage  is  landed,  it  is  the  duty  of  the 
owner  to  call  immediately,  or  as  soon  as  the  throng  and  hurry  in* 
cident  to  the  arrival  and  departure  of  the  train  has  subsided,  and 
get  his  property.    But  if  he  fails  to  thus  call,  and  the  agent  of  tin 

*  See  Albany  ▼.  BotUni  <t  Albany  R.  Cn    (1S6  Mass.  Vtt),  SO  Am.  Rap.  SV. 
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railroad  company  takes  charge  of  it,  then  responsibility  will  be 
changecL  It  will  be  the  responsibility  of  a  warehouseman  instead 
of  that  of  a  common  carrier.  The  liability  will  be  to  take  such 
care  of  the  property  as  an  ordinarily  prudent  man  would  of  his 
own  property  under  the  like  circumstances.  You  will  therefore 
^ok  at  all  the  circumstances  of  this  case,  and  see  whether  the 
railroad  company's  agents  did  in  this  case  take  such  care  as  a 
prudent  man  would  under  like  conditions  and  surroundings.  *  *  * 
All  the  defendant  is  required  to  do  is  to  take  ordinary  care  under 
the  circumstances,  such  as  men  usually  exercise  in  their  own  con- 
cerns. The  defendant  is  not  liable  for  theft  of  the  goods  unless  it 
is  the  result  of  the  want  of  proper  care/'  The  plaintifF  had  judg- 
oicnt  below. 

/•  T.  Brooks,  for  plaintifF  in  error,  cited  Maeroy  ▼•  Railroad  Co,, 
6  Q.  B.  612;  Railroad  Co.  v.  Shepperd,  8  Exch.  30 ;  Cahill  y.  RaiU 
road  Co.,  13  0.  B.  818;  PMps  v.  Railroad  Co.,  19  id.  321^,  Wilson 
T.  Railroad  Co.,  56  Me.  60;  9  Wend.  85;  Pardee  v.  Drew,  25  Wend. 
459;  Hawkins  y.  Hoffman,  6  Hill,  58t>;  Stoneman  y.  Railroad  Co., 
52  N.  Y.  429;  Ferley  v.  Railroad  Co.,  65  id.  374;  Sloman  v.  Rail- 
road Co.,  67  id.  208;  Weeks  v.  Railroad  Co.,  72  id.  50;  s.  c,  28  Am. 
Rep.  104;  Jordan  v.  Railroad  Co.,  5  Gush.  69 ;  Collins  t.  Railroad 
Co.,  10  id.  506;  Stimpson  t.  Railroad  Co.,  98  Mass.  83;  id.  371 ; 
RaUroad  Co.  v.  Shea,  66  111.  471;  Railroad  Co.  t.  Carrow,  73  id.  348. 

Wm.  Lawrence  and  Joseph  H.  Lawrence,  for  defendants  in  error. 
L  When  the  baggage  of  a  railroad  passenger  is  unclaimed  at  its  des. 
tination,  it  is  the  duty  of  the  railroad  company,  as  a  common  carrier, 
to  store  it  in  a  proper  and  secure  place  until  called  for,  and  when 
BO  stored  the  earner  becomes  liable  therefor  as  a  warehouseman^ 
charged  with  the  duty  to  take  ordinary  and  reasonable  care  of  it. 
Bartholomew  v.  St.  Louis  R.  R.,  53  HI.  227  ;  8.  c,  5  Am.  Rep.  45; 
Mote  V.  Chicago  £  N.  W.  R.  R.  Co.,  27  Iowa,  22;  8.  c.,1  Am.  Bep. 
212;  Ouimit  v.  Henshaw,  85  Vt.  605;  Roth  t.  B.  £  L.  R.  R.  Co.,  34 
N.  Y.  548;  Powell  v.  Myers,  26  Wend.  591;  Frances  v.  Dubuque 
d  S.  C.  R.  R. ,  25  Iowa,  60 ;  Vanhorn  v.  Kermtt,  4  E.  D.  Smith. 
453;  Merrill  v.  Orinndl,  30  N.  Y.  594;  Burnett  v.  K  T.  Central  R 
R.,  45  id.  184 ;  8.  c,  6  Am.  Rep.  61 ;  Chicago,  Rack  Island  d  P.  R. 
R.  ▼.  Fatrclough,  52  111.  106. 

IL  The  same  rule  applies  to  samples  of  merohandise  earned  as 
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^ttggage  by  travelling  salesmen  for  the  purpose  of  making  sales. 
Ctncinnaii  £  Chicago  R.  R.  ▼.  MarcuSy  38  111.  219;  Mieh.  8.A  N. 
Ind.  R.  R.  Co.  T.  Oehm^  56  id.  293  ;  Camden  d  Ambotf  R.  R.  i. 
Baldaufy  16  Penn.  St  67;  2  Redf.  Am.  By.  Gas.  267;  2  Smith  and 
Bates'  Am.  By.  Gas.  357;  Minter  y.  Pacific  R.  R.  Co.,  41  Mo.  5(0; 
Butler  y.  Hudson  River  R.  R.  Co.,  3  K  D.  Smith,  571;  HanwM 
R.  R.  Co.  Y.  Swifiy  12  Wall.  262;  Bartholomew  y.  St.  Louis  R.  £, 
^3  III.  227 ;  Dexter  y.  Syracuse,  Binghamton  dt  New  York  R.  R.(h, 
42  N.  Y.  326;  Phillips  v.  Earl,  8  Peck,  182 ;  4  Bing.  218;  Rdfi. 
Rapp,  3  W.  &  S,  21. 

As  the  railroad  company  accepted  the  Yalise  and  samples  in  this 

^ease  without  inquiry,  there  was  an  implied  contract  to  carry  them 

.as  insurer  of  baggage  proper.    Burnett  y.  JV.  T.  Central  R,  R.  Cb., 

45  N.  Y.  184;  Collins  y.  Boston  i6  Maine  R.  R.  Co.,  10  Cnsh.  506; 

Miss.  Cen.  R.  y.  Kennedy,  41  Miss.  671;  Stimpson  y.  Oonn.  Rimr 

R.,  98  Mass.  83;  2  Bedf.  on  Bailw.,  §  175,  56  u. 

The  custom  of  the  railroad  company  to  carry  samples  as  baggage 
for  traYcUing  salemen  charges  it  with  a  liability  for  the  loss.  Mc- 
Masters  v.  Penn.  R.  R.  Co.,  69  Penn.  St  374;  s.  c,  8  Am.  Bep.  264; 
-s.  c,  2  Bedf.  Am.  By.  Cas.  61. 

White,  J.  [Omitting  minor  matters.]  2.  The  Yalise  in  ques- 
tion haYing  been  safely  carried  to  its  place  of  destination,  and  there 
receiYed  by  the  agent  of  the  carrier  and  placed  in  its  warehouse, 
the  question  arising  on  the  charge  is  whether  the  rule  laid  down  hj 
the  court  for  the  guidance  of  the  jury  prescribes  a  higher  standard  of 
care  than  the  law  requires.  It  is  claimed,  on  behalf  of  the  carrier, 
that  it  does;  and  that  if  the  carrier  can  be  held  liable  at  all,  it  can 
only  be  for  gross  negligence. 

As  was  said  in  Griffith  v.  Zipperwick,  28  Ohio  St.  888,  "the 
term  gross  negligence  is  scarcely  susceptible  of  legal  definition;  bat 
there  is  a  degree  of  care  (indefinitely  Yaried  by  the  natnve  of  the 
deposit  and  circumstances  of  the  case)  which  the  depositor  has  a 
right  to  expect  from  the  depositary,  the  want  of  which  is  so  desig- 
nated, and  will  render  the  depositary  liable  if  a  loss  results  there- 
from." 

Accordingly  it  was  held  in  that  case  that  good  faith  reqnires  gen- 
•erally  that  a  bailee  who  is  only  liable  for  gross  n^ligenoe  should 
keep  the  goods  intrusted  to  him  with  as  much  care  as  he  ordinarily 
keeps  his  own  of  the  same  kind,  and  that  he  should  also  keep  then 
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with  such  a  degree  of  caro  as  is  reasonable  wilh  reference  to  the 
nature  of  the  goods  and  the  particular  circumstances  of  the  bailment 

In  the  present  case  the  yalise  did  not  contain  what  was  properly 
baggage.  The  contents  consisted  of  samples  of  merchandise, 
which  the  agent  of  the  plaintiffs  carried  with  him  to  facilitate  his 
business  in  making  sales.  The  implied  undertaking  of  the  carrier 
to  insure  the  safe  carriage  of  baggage  did  not  therefore  extend  to 
these  goods.  He  was  not,  however,  for  this  reason,  relieyed  of  all 
responsibility  iu  regard  to  the  safe  carriage  and  keeping  of  the 
property.  By  voluntarily  taking  it  into  his  charge  and  finally 
putting  it  in  his  warehouse  for  safe  keeping,  he  assumed  the  rela- 
tion to  it  of  an  ordinary  bailee. 

The  court  told  the  jury  that  the  duty  growing  out  of  this  rela- 
tion was  to  take  such  care  of  the  property  as  an  ordinarily  prudent 
man  would  of  his  own  property  under  like  ciroumstances. 

With  the  general  rule  thus  stated  we  find  no  &nlt,  and  a  lest 
degree  of  care  ought  not,  in  our  opinion,  to  be  allowed. 

[Omitting  minor  matters.] 

The  judgment  will  therefore  be  reversed,  as  well  for  the  refusal 

of  the  court  to  charge  as  above  stated  as  for  refusing  to  set  aside 

ihe  Tordiot  as  being  against  the  evidence. 

JudgtMnt  r$vermd. 
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(»  Ohio  St.  006.) 

-^Jhre  — >  innoeeni  representation  of  amcunt  qf  in€unArtme$'^$ti$  $9' 

trantfer  of  tUle — mortgage, 

A  poU^  of  fire  kumnmce  was  conditioned  to  be  Toid  in  case  of  any  fkise  rep- 
leeentatkm  of  the  condition  or  occupancy  of  the  property  material  to  the 
risk.  In  the  application  it  was  asked:  "Is  the  property  Incumbered?  If 
■o  state  to  what  amoant»  and  the  yalae  of  the  premises."  This  was 
answered:  *«  Tes;  mortgsge  $3.000— flO/MO."  The  mortgage  made  by  the 
insnrad  was  for  18,200,  and  $^40  aocraed  interest  was  also  due  on  it  The 
policy  made  the  application  part  of  the  contract.  SM,  that  the  pdliey  was 
Avoided.    (See  note,  p.  829.) 

A  mortgage  is  not  a  sale  or  transfer  of  title  within  the  prohibition  of  an  insor 
policy.* 


•To  tame  effieot,  Q%uMrrier  ▼.  Peabody  Ine.  Cb.  (SOW.  Va.  80D,  W  Am.  Bep.  8BS;  Bol. 
liver  T.  SL  Joeeph  F,  A  M.  Ihs.  Co.,  1SB  Mssb.  8S6;  SiroiiJk  ▼.  Birminglutm  F,  Ine.  Oo^ 
tl  P«iin.  St.  800. 
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ACTION  on  a  JSre  policy.    The  opinion  snfSciently  states  tbe 
point.     The  plaintiff  bad  judgment  at  trial,  which  was 
reversed  by  the  District  Court 

Oeorge  E.  Seney  and  Noble  £  Sutes,  for  plaintiff  in  error. 

Oritchfield  S  Oraham^  for  defendant  in  error. 

JoHNSOK,  J.  [Omitting  a  question  of  practice.]  Did  the  Dia* 
trict  Court  err  in  refusing  to  give  the  charges  asked  and  in  chaig- 
ing  as  stated  ? 

This  question  involves  two  distinct  legal  propositions: 

1.  As  to  the  effect  of  the  representations  made  concerning  the 
mortgage  incumbrance  on  the  property  at  the  time  the  contnu^ 
was  made. 

2.  As  to  the  execution  of  the  second  mortgage  without  the  con- 
sent of  the  defendant. 

1.  As  to  the  representations  made  by  plaintiff  concerning  the 
amount  of  the  mortgage. 

The  policy  provides  that  **  the  application  and  description  of  tbe 
property  insured  and  referred  to  in  this  policy  shall  be  considered 
as  part  of  this  contract,  and  any  false  representations  by  the  assured 
of  the  condition  or  occupancy  of  the  property,  or  any  material  fact 
material  to  the  risk,    *    *    *     this  policy  shall  be  void.** 

The  representation  was  that  the  mortgage  was  only  $2,000.  The 
truth  was  that  it  was  $3,440;  including  $240  of  accrued  interest 

That  this  was  a  representation  material  to  the  risk  admits  of  no 
controversy.  Hutchins  v.  Cleveland  MuL  Ins.  Co.,  11  Ohio  St 
480;  Davenport  v.  New  Eng.  Ins.  Co.y  6  Cush.  340;  Hayward  v.  Nw 
Eng.  Ins,  Co.^  10  id.  444;  Brown  v.  PeopWs  Ins.  Co.,  11  id. 
280;  Jacobs  v.  Eagle  Ins.  Co.,  7  Allen,  132;  May  on  Ina,  §  200; 
Flanders  on  Ins.  280. 

The  request  to  charge  was  that  this  representation,  being  nntrufl^ 
avoided  the  policy.  The  charge  given  was  that  it  did  not,  that  it 
was  only  a  representation,  and  not  a  warranty,  and  was  no  defensfr 

No  evidence  was  offered  tending  to  show  that  the  insured  was 
guilty  of  moral  falsehood  or  fraud  in  making  this  false  statement 
other  than  the  presumption  that  arises  from  the  fact  that  it  was  a 
mortgage  made  by  himself,  and  therefore  he  knew,  or  must  be  pre- 
sumed to  have  known,  his  statement  was  false. 
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From  this  fact  alone,  it  might  be  fairly  inferred  that  the  appli- 
cant knew  his  statement  was  false.  Waiving  this  consideration,  let 
us  examine  the  request  to  charge  and  the  converse  of  it,  which  was 
given  by  the  court 

It  is  based  on  the  assumption  that  there  was  no  intentional  fraud 
by  the  assured,  and  that  being  a  representation  merely,  and  not  a 
warranty,  the  falsity  of  the  statement  would  not  defeat  a  recovery. 

This  policy  was  issued  under  an  express  agreement  that  the  ap- 
plication and  description  of  the  property  insured  shall  be  consid- 
ered part  of  the  contract,  and  upon  the  condition  that  any  false 
representation  of  any  material  fact  avoided  it  This  made  the 
statements  as  much  a  part  of  the  contract  as  if  written  in  the  body 
of  the  policy.  The  two  papers  must  be  treated  together  as  consti- 
tuting the  contract,  as  if  both  were  embodied  in  one  paper. 

An  express  warranty  is  always  a  part  of  the  contract  as  com- 
pleted. A  representation  is  a  verbal  or  written  statement  made  by  the 
assured,  as  to  the  existence  of  some  fact  or  state  of  facts  tending 
to  induce  the  underwriter  to  assume  the  risk.  Warranties  are 
conditions  precedent  to  a  valid  policy,  whether  such  conditions  arc 
material  or  not,  if  the  parties  have  regarded  them  as  material,  and 
clearly  intended  them  to  be  so  treated. 

In  such  cases,  when  the  parties  have  stipulated  that  certain 
things  shall  constitute  conditions,  courts,  as  a  general  rule,  will  not 
inquire  whether  they  be  material  to  the  risk  or  not  It  is  enough 
to  know  that  they  influenced  the  risk,  and  that  the  parties  haye 
fairly  made  them  the  basis  of  the  contract  It  does  not  follow 
however,  that  all  statements  in  the  application,  and  made  part  of 
the  policy,  are  necessarily  warranties  which  avoid  the  contract,  if 
not  literally  fulfilled.  A  discussion  of  this  point  would  lead  us  be- 
yond the  proper  scope  of  this  case. 

The  law  of  marine  insurance  undoubtedly  is,  that  a  warranty 
must  be  exactly  and  literally  fulfilled  as  a  condition  precedent^ 
whether  in  fact  material  to  the  risk  or  not,  and  the  great  weight  of 
authority  probably  is  that  this  is  true  of  fire  insurance,  though  the 
courts  have  been  astute  in  discriminating  between  cases,  when  the 
statements  are  representations,  rather  than  technical  warranties, 
even  though  called  such. 

In  Ohndale  Mfg.  Co.  v.  Protection  Ins.  Co.,  21  Conn.  82,  it  was 
said:  '^  We  are  by  no  means  confident  that  representations  in  sur* 
Teyi  preceding  the  issue  of  fire  policies,  extending,  as  fhey  do,  to 
Vol.  XXXV— 79 
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the  present  and  future  condition  of  the  property  abont  to  be  insared, 
have  been  considered  as  technical  warranties,  to  be  true  to  the  letter 
for  a  long  series  of  years,  and  not  rather  as  representations^  to  be 
at  the  time  and  thereafter  substantially  exact  and  true.  Nor  are 
we  certain  that  a  mere  reference  to  these  representations^  made  in 
the  body  of  the  policy,  in  order  to  explain  the  rights  and  obliga- 
tions of  the  parties,  does  necessarily  change  their  character  from 
representations  to  warranties." 

We  are  relieved  from  the  discussion  of  this  question,  because  it 
is  only  a  false  representation  material  to  the  risk  that  aToids  this 
policy,  and  this  representation,  shown  to  be  untrue,  was  as  to  an 
existing  fact,  material  to  the  risk. 

This  being  so,  the  question's,  does  this  reprBsentation  aYoid  tiie 
policy  without  proof  of  fraud  ? 

Contracts  of  insurance,  like  all  others,  must  haye  a  reasonable 
construction.  Being  contracts  for  indemnity,  they  should,  incase 
of  ambiguity,,  receive  that  construction  which  is  consonant  with 
the  intention  of  the  parties.  Where  there  are  two  interpretatioiii 
equally  deducible  from  the  terms,  that  which  enforces  rather  thaa 
avoids  the  policy  should  be  preferred.  Established  prindpies  of 
construction  applicable  to  other  contracts  are  equally  so  in  insur- 
ance contracts. 

At  common  law,  a  warranty  of  a  fact,  in  a  material  matter,  is  a 
guaranty  that  the  fact  is  as  stated,  and  it  is  sufficient  to  show  its 
non-existence  without  also  showing  that  it  was  fraudulent^  but  in 
case  of  a  representation,  not  amounting  to  a  warranty,  it  most  ^ 
pear  that  it  was  fraudulent  as  well  as  false. 

In  this  case,  therefore,  if  the  plaintiff  warranted  that  the  pr^h 
erty  was  only  incumbered  $2,000,  when  in  fact  the  mortgage  was 
13,440,  he  is  bound,  though  not  guilty  of  fraud  or  moral  falsehood. 

In  this  contract  this  material  representation  is  expressly  made  a 
condition  in  the  policy,  and  therefore  is  a  warranty.  The  fMi 
that  it  was  not  true  of  itself  avoided  the  policy  by  the  terms  of 
the  contract 

Instead  of  a  contract  of  insurance,  suppose  it  was  a  contract  U 
sale  of  this  land  by  plaintiff  to  defendant  for  an  agreed  consider- 
ation, the  vendor  covenanting  that  the  property  was  not  incumbered 
beyond  $2,000,  and  the  fact  should  turn  out  that  the  mortgage 
$3,440.  Does  any  one  claim  that  the  vendee  could  not 
without  showing  fraud  or  moral  falsehood  ? 
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expressly  covenanted  that  the  property  was  only  incum- 
bered for  $2,000,  he  would  be  bound  to  make  that  covenant  good* 
This  is  equally  true  when  the  covenant  is  as  to  a  concaon  prece- 
dent. 

In  Davenport  v.  New  England  Ins.  Co.^  G  Gush.  d40;  the  question 
was :  *'  Is  the  property  incumbered  ?"  The  answer  was  in  the 
negative.  The  court  say,  after  holding  that  the  fact  is  material : 
''It  is  manifest  that  the  defendants  deemed  this  information  ma- 
terial.'^ ''The  plaintiff  having  given  an  untrue  answer,  whether 
by  accident,  mistake,  or  design,  it  matters  not,  to  a  direct,  plain, 
and  practical  question,  can  not  now  be  heard  to  say  it  was  immate- 
rial'' 

In  Hayward  t.  New  England  MuL  Fire  Ins.  Co.,  10  Gush.  444, 
the  insured  was  asked :  "  *  Is  the  property  incumbered  F  If  so, 
how  much  ?'  The  answer  was  :  '  About  $3,000.'  In  fact,  it  was 
mortgaged  for  $4,000.  It  is  said  this  inquiry  was  material,  and 
the  defendant  had  a  right  to  require  that  the  answer  should  be  sub- 
stantially true."  And  it  was  held  that  not  being  substantially 
true,  he  cannot  recover." 

To  the  same  effect  is  Brawn  v.  Peoples^  Mut.  Ins.  Co.^  11  Gush. 
280,  where  the  question  was,  whether  the  property  was  incumbered, 
to  whom,  and  what  amount  The  answer  was :  "About  $4,000; 
to  A.  B."  When  in  fact  there  were  two  mortgages ;  one  to  A.  B. 
for  $3,600,  and  another  to  J.  P.  for  $1,100.  Held,  that  the  policy 
was  Yoid.  In  that  case  the  condition  was :  "  U  the  representation^ 
made  in  the  application  do  not  contain  a  just,  full,  and  true  expo- 
sition of  all  the  required  facts  and  circumstances  in  regard  to  the 
title,  condition,  situation,  value,  and  risk  of  the  property  insured, 
the  policy  shall  be  void." 

In  Jacobs  t.  Eagle  his.  Co.,  7  Allen,  132,  the  answer  was  that 
there  were  two  mortgages  of  $2,700  in  all,  when  in  fact  there  was 
$300  of  accrued  interest.  The  condition  there  was  much  like  the 
case  at  bar :  "If  any  of  the  above  statements  are  false  or  incorrect, 
any  policy  issued  thereon  shall  be  void."  The  representation 
avoided  the  policy. 

Anderson  t.  Fitzgeral,  4  H.  L.  Gas.  484,  may  be  regarded  as  the 
leading  case  upon  this  point,  because  of  the  great  deliberation  it 
receired  at  the  hands  of  the  most  eminent  jurists  of  Great  Britain* 
There  the  policy  contained  a  proviso  that  "if  any  thing  so  war- 
ranted shall  not  be  true,  or  if  a  circumstance  material  to  this  insoN 
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ADce  shall  not  have  been  truly  stated,  or  shall  have  been  misrepresented 
or  coDcealecly  or  any  false  statements  made,  etc.,  the  policy  shall  be 
void.'-'  The  point  on  which  the  case  finally  turned  was  whether  it 
should  be  left  to  the  jury  to  say  whether  certain  answers  made  by 
the  insured  were  material  as  well  as  false,  and  it  was  held  that  the 
representations  being  mado  part  of  the  contract,  their  truth  and 
not  their  materiality  was  the  question  for  the  jury.  In  discussing 
this  point,  the  difference  between  a  moral  falsehood  and  a  represent- 
ation untrue  in  fact,  but  not  intentionally  so,  was  considered,  and 
a  majority  of  the  judges  held  that  the  condition  of  the  policy  was 
broken  if  the  representations  were  untrue,  though  Uiere  was  no  in- 
tentional  falsehood.  Baron  Parke  says:  ''A  doubt  may  possibly 
exist  whether  the  word  '  false '  is  to  be  understood  in  the  sense  of 
false  in  point  of  fact  or  morally  false,  though  I  believe  most  of  us 
think  that  it  is  not  to  be  limited  to  moral  falsehood." 

This  case  is  cited  and  approved  in  Jeffries  v.  Life  Ins.  C0.9  22 
Wall.  47. 

In  that  case  the  distinction  is  noted  between  answers  in  an  appli- 
cation which  do  not  relate  to  the  risk,  that  do  not  necessarily  avoid 
the  policy  unless  they  influence  the  mind  of  the  underwriter,  and 
those  where  it  is  expressly  covenanted  as  a  condition  of  liability 
that  the  statements  and  declarations  contained  in  the  application 
are  true. 

The  court  say  that  when  the  truth  of  such  statements  forms  the 
basis  of  the  contract,  and  are  expressly  made  conditions  of  liability, 
they  know  of  no  respectable  authority  which  holds  that  the  policy 
is  not  avoided. 

The  case  of  Protection  Ins.  Co.  v.  ffarmar,  2  Ohio  St  452,  ii 
relied  on  by  plaintiff  in  error,  and  deserves  special  attention.  The 
distinguishing  feature  of  that  case  is  that  the  representations  made 
in  the  application  were  not  warranties,  because  not  made  so  by  the 
terms  of  the  policy.  In  that  case  the  only  reference  to  the  applica- 
tion was  in  these  words:  **Por  a  more  particular  description  of 
said  premises  see  survey  No.  74,  furnished  by  tho  insured,  which  is 
hereby  made  part  of  this  policy." 

Only  so  much  of  the  application  as  constituted  a  description  was 
held  to  be  made  part  of  the  policy. 

The  other  answers  were  held  to  be  representations  only,  and  not 
warranties.  In  the  case  at  bar  the  entire  application,  inclading 
the  statement  as  to  incumbrances,  as  well  afl  a  description  of  tb4 
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property,  is  expressly  made  the  basis  of  the  contract.     The  same 
distinction  is  found  to  exist  in  other  cases  relied  on  by  the  plaintiff. 

2.  The  second  request  which  was  refused  was  that  if  after  said 
policy  was  issued  the  plaintiff  further  incumbered  the  property, 
without  defendant's  consent,  the  plaintiff  could  not  recover. 

The  fact  was  proyed  that  the  plaintiff  did,  without  such  consent, 
make  a  second  mortgage  for  some  (400. 

The  condition  of  the  policy  on  that  subject  is  in  these  words: 
''If  the  property  be  sold  or  transferred,  or  any  change  take  place 
in  the  title,  either  by  legal  process  or  otherwise,  *  «  *  this 
policy  shall  be  void." 

We  do  not  think  that  the  execution  of  a  second  mortgage  on  the 
real  estate  was  in  any  proper  interpretation  of  the  words  either  a 
sale,  transfer  or  change  of  title  which  avoided  the  policy. 

This  conclnsion  is  supported  by  numerous  well-considered  cases. 
Com.  Ins,  Co.  v.  Spankneble,  52  111.  53;  s.  c,  4  Am.  Rep.  582; 
Aurora  Fire  Ins.  Co.  v.  Eddy^  55  111.  213;  May  on  Ins.,  §  269,  and 
cases  in  note. 

Judgment  of  the  District  Court  reversing  the  Oommon  Pleas 
affirmed  and  cause  remanded. 

Judgment  termed  and  cause  remanded. 

NoTB  BT  TBM  BBPOBTm.—  Mr.  Wood  says  (Fire  Ins.  809):  ** It  tsof  no  impoitanoe whether 
the  oonoeslment  or  mfa  rtatoment  relates  to  the  entire  abeence  of  IncumbranoeB,  or  as  to 
the  amount  thereof.  If  the  amount  of  the  incumbraaoesis  stated  at  a  less  sum  than  is 
actoaUy  due,  the  policy  is  void.**  ^*An  oTerstatement  does  not  hare  that  effect.  If  the  pol. 
icy  requires  a  true  statement,  or  if  the  application  is  made  a  part  of  the  contract,  this  nils 
prevails,  and  it  seems  the  same  is  true  even  if  the  application  is  not  made  a  part  of  the 
contract,  because  it  is  a  concealment  or  misrepresentation  of  a  material  fact"  Id.  S87. 
**  Inquiry  makes  the  representation  material."  Id. 

Thus,  fai  Jacobs  t.  Eagle  MiU,  Fire  Ins.  Co^  7  Allen,  188,  where  the  application  was  part 
of  the  poUcy,  the  representation  was  of  two  mortgages  of  $8,700,  one  of  $l,lfiO^  the  other 
of  $1,890,  whereas  there  was  interest  accrued  on  the  first  to  $800  additional.  It  was  ssid 
that  the  policy  was  iuTalid.  The  court  said :  "  It  is  perhaps  unnecessary  to  consider  *  this 
question;  but  they  continued:  **  We  do  not  suppose  entire  precision  is  requisite  in  such  a 
statement,  or  that  the  omission  to  state  a  small  amount  of  accumulated  interest  would 
avoid  the  policy.  Butthiswasnotsuchacaae.*'  The  interest  "became  in  this  case  a  sub- 
stantial part  of  the  Incumbrance,  and  it  is  difficult  to  see  why  to  that  extent  this  statemeni 
as  to  the  existing  incumbrances  on  the  property  was  not  false.**  So,  in  Hayuxurd  ▼.  N.  JK. 
M.  F.  Im,  Co.^  10  Cush.  444,  where  the  statement  was  **  about  $8,000,"  and  the  real  amount 
was  $4,000.  The  court  said  that  making  due  allowance  for  the  word  "about,"  this  was  a 
material  mis-statement.  To  hold  so  wide  a  deviation  from  the  fact  to  be  immaterial  would 
be  to  defeat  the  very  purpose  which  the  questions  and  answers  in  the  application  were  In- 
tended to  accomplish,  and  render  them  but  a  vain  and  idle  ceremony.**  So,  where  the 
applicant  stated  one  mortgage,  but  forgot  another.  Toumev,  FUehburg  M.  F,  /ns.  OHK^f 
Allen,  51;  Smith  v.  Empire  Ins,  Co..,  X6  Barb.  497;  BotOet  v.  York  Co.  M,  In»,  Go.,  41  Me.  SOS- 

In  Rffon  V.  Siprlna^leld  F.  A  M.  Iwt,  Co.  46  Wis.  871.  among  the  questioiis  propounded  to 
the  appUsaat,  and  the  answers  thereto,  were  the  following:  Q.  "  Is  it  (the  property  to  ha 
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Infored)  incumberod  by  any  mofl^age  or  otherwiaer**  A.  **  Yet,  It  It.**  Q.  ''If  «^  to 
whatamoontr*  A.  ** $8,000/*  Q.  ''lathe  property  Inoumbered  In  any  way?**  A.  *Ia- 
cnmbered  by  mortgacw/*  Q.  '*  If  ao,  state  the  nature  of  the  Hune.**  A.  "Tei|  mort- 
gaged to  two  parties  for  $8,000."  Q.  **l8  such  property  steadily  profltabler**  A. ''Yea** 
The  special  findings  of  the  jury  upon  these  questions  were  as  follows:  1.  **  Were  these  Ib> 
combrances  on  the  premises  affected  by  the  insurance,  at  the  time  the  insored,  i*«»if^iMM. 
procured  the  insurance  sued  for,  to  a  greateramoant  than  $8,000  f**  A.  **  Yes,  $iJBn;  tfat 
whole  amount  of  mortgagee.*'  2.  "  Did  the  defendant  or  Its  agents  at  that  time  knew  tfest 
fluch  incumbrance  by  mortgages  exceeded  $8,000?  *'  A.  ''No.**  4.  '*  Were  such  pcsmises 
steadily  profitable  at  the  time  of  the  procuring  of  such  Insurance  f  **  A.  **  No."  M.  **  Do 
foa  find  for  the  plaintiff  or  for  the  defendant  in  this  actlonf  *  A.  "*  We  find  in  faveroC  tbs 
plaintiff."  The  court  said:  **  In  all  *  *  *  the  reported  cases  we  hare  conmlted.  It  hssbeoi 
decided  as  a  (juestlon  of  law,  that  false  representation  of  incumbrance  by  mortgage  npoa 
the  property  insured  is  material  to  the  risk.  Wood  on  Ins.,  ff  106, 180,  liSOt  177, 19fi;  CI»Tf  ▼. 
Com,  Iruu  Co.,  10  Pick.  685 ;  90  Am.  Dec  M7;  Hayward  r.  Mutual  Ins,  Co.,  10  Cosh.  444;  i\it- 
teny.M.<t  F.  Ina,  do., 88  N.  H.  838 ;  Columbia  Ins,  Co,  v. Latorenoe,  lOPot.  S07.  Thiscoait 
has  repeatedly  decided  that  such  representations  are  material  to  the  risk.  HlnaMa  r. 
Hartford  Fir^ Ins.  Go., 80 Wis.  IJBO;  FuUerT.  Jfodison  Mutual  Iiic  a>.«  faL  601 .  And  la 
the  latter  case,  the  court,  by  the  chief  justice,  uses  the  following  language.  *And  to  thst 
end  it  is  important,  not  only  that  the  insurer  should  know  the  amount  of  Inoambraase  oa 
property  when  insured,  but  should  hare  notice  of  subsequent  Incumbmnces.*  The  iatoti- 
sic  and  essential  meaning  of  *  materiality  to  the  risk  *  of  represeutations  by  the  insurer,  la 
respect  to  the  property  to  be  Insured,  and  the  true  test  of  such  molerfoltty,  are,  that  sock 
repreeentatiotts  affect  and  influence  the  action  of  the  Insurer  In  taking  orrafoalngtfae  risk, 
or  in  the  amount  of  premium  to  be  paid.  Chief  Justice  Mabsball,  in  Oohimbian  hm.  Ca. 
T.  Latoreitce,  2  Pet.  47,  defines  this  materiality  so  clearly,  and  In  language  ao  terse  and  yet 
so  comprehenaiye,  that  it  may  well  be  adopted  by  the  courts  as  the  Tary  best  fiTpfrsrina 
of  it  that  can  be  made.  ^Generally  speaking,  insurances  against  fire  are  made  In  the  ooa- 
fldenoe  that  the  assured  will  use  all  precautions  to  aroid  the  calamity  Insured  agalHt. 
which  would  be  suggested  by  his  Interest.  The  extent  of  this  interest  nmat  atwayt  ialbi- 
enoe  the  underwriter  in  taking  or  rejecting  the  risk,  or  in  estlmatlngihe  premium.  8o  to 
as  it  may  infiuenoe  him  in  these  reqjwcts,  it  oni^t  to  be  oonununloated  to  hfaa.  Under* 
writers  do  not  rely  so  much  upon  the  prineiple§  ason  the  intereat  of  the  sssinul ;  sad  It 
would  seem  therefore  to  he  alteai/i  malarial  that  they  should  know  how  Car  this  latereet 
Is  engaged  In  guarding  the  property  from  loss.*  This  language  haa  been  once  before 
quoted  approTlngly  by  this  court,  in  the  opinion  of  Mr.  Justice  Ltoii  In  Hiniaoa  t.  Bart- 
ford  Fire  Ins.  Co,,  tupra;  and  the  question  as  to  the  materiality  of  such  iriinwiiilslliwie 
should  be  at  rest  in  this  State,  and  the  false  representations  here  found  by  Uie  Juiy ,  bolh 
as  to  mortgage  Incumbranoes  upon,  and  the  profitableness  of,  the  proper^  Insored, 
material  to  the  risk,  relied  upon  by  the  company,  and  formed  an  inducement  to  the  < 
tract  of  the  insurance,  and  avoid  the  poUpy.*' 
To  same  effect,  Schumitdt  v.  Am.  Ins.  Co.,  Wisconsin  Supreme  Oourt,  IBBX 
In  Olade  ▼.  Oermania  Fire  Ins,  Co.,  Iowa  Supreme  Court,  June,  1861,  the 
to  incumbranoes  upon  the  property  was  to  the  effect  that  they  amounted  to  ^' oboiil  **  $8jlMli 
They  in  fact  amounted,  with  accrued  interest,  to  $4,496.  Held,  that  the  Btatiwntsit  wee  a 
misrepresentation  that  avoided  the  policy,  whether  made  in  good  faith  or  not.  The  eonit 
said:  "It  is  true  that  in  the  case  at  bar  the  difference  was  made  up,  to  a consldenUs ex- 
tent, of  accumulated  toterest.  But  that  Is  immaterial.  What  the  companies  were  Mittled 
to  know  was,  whether  the  property  was  imperilled  by  an  incumbrance,  beoansesuch  prap> 
erty  does  not  constitute  as  deslrablea  subject  of  insurance.  If  It  was  imperilled,  it  wsacf  as 
consequence  that  the  perfl  resulted  lai^y  from  accumulated  interest,  unless  we  may  eej 
that  alaiige  accumulation >of  Interest  would  tend  rather  more  cleariy  to  Iwllffaftfh**  the 
insured  was  In  a  desperate  oondltioB.  We  come  then  to  the  oonduskm,  that  underthefieis 
shown  and  the  cases  dted,  there  was  clearly  a  misrepresentation  In  a  material  natter. 
The  next  question  is  as  to  whether  the  misrepresentation  had  theefftet  to  avoid  the  policy. 
It  appears  to  us  that  it  had.  We  can  hardly  conceive,  Indeed,  that  such  a  mtoepreeeats* 
tion  could  have  been  other  than  the  result  of  bad  faith,  and  not  of  mere  ignorance:  bat  la 
our  cplnloB  It  was  wholly  Immaterial  aa  to  irikether  tt  was  ornoi.   Iltereiy 
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WlovB,  in  Btaklng  Answers  which  are  to  become  repreeentationfl,  in  appUcatioDS  tor  insur 
aiee,  whether  Are  or  Ufe,  to  qualify  the  answen  by  the  uae  of  the  word  *  about.*  It  doubc 
las  often  h^ypens  that  no  other  than  such  qualified  answer  can  properly  be  given.  We 
bsve  never  heard  It  suggested  before,  that  the  applicant,  in  making  such  answers,  is  bound 
to  no  sceoracy  or  truthfulness  whatever,  provided  only  he  does  not  act  in  bad  faith.  .When 
u  applicant  gives  a  qualified  answer^  he  virtually  declines  to  give  an  unqualified  answer, 
and  io  10  doing  he  virtually  declares  that  his  Information  Is  not  sueh  as  to  justify  him  tn 
(tvingsn  onqnaUlled  answer.  Bat  while  tUs  Is  so^  be  most  be  understood  as  declaring 
that  his  Information  Is  sooh  as  to  justly  him  In  giving  the  quallfled  answerwhlch  bedoet 
gha** 
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TmCfUX  FiSHIKG  OOMPAXTT  T.   GASmU 

(gOFwiii.  St.  81) 

OmuUMianal  law^daimaff$  to pht/nh 

9lM  to  ml  entitled  to  damsgea  for  Injary  to  his  fiehery  leeuhiiig  txtm 
tkm  of  a  pier  In  a  r'.yer  under  lioenae  from  the  Stute. 

k  OTION  for  injury  to  a  fishing  right  on  the  Ddawaro  iif»  Th» 
/l  point  is  safficiently  disclosed  in  the  opinion.  The  pWBtif 
lad  judgment  below. 


Wittiam  Ward  and  Wayne  Me  Veaffh,  for  plaintifl  in 

Aarofi  ITumpeon  and  P.  B.  Carter,  for  defendant  in  error. 

Paxson,  J.  This  case  has  been  so  thoroughly  discnsaedui  U  P* 
F.  Smith,  21,  and  27  id.  310,  that  little  more  remuns  to  be  said. 
While  the  main  point  now  raised  was  not  expready  decided  bf 
either  of  the  former  cases,  the  principJeb  by  which  it  must  be^ 
posed  of  were  clearly  pointed  out    It  was  held  in  Tinicum  Fhi^ 
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Co.  Y.  Carter,  11  P.  F.  Smith,  21,  that  the  plaintiff  below  was  not 
entitled  to  recoTer  damages  for  the  injnrj  to  his  fishery  resulting 
from  the  construction  of  a  pier  out  into  the  river  under  a  license 
from  the  port  wardens  of  the  city.  '^  As  the  State/'  says  Justice 
Shabswood,  **  might  itself  have  erected  or  caused  to  be  erected 
the  wharf  and  pier  built  by  the  defendants  below,  without  any 
responsibility  to  the  plaintiff  for  any  consequential  damages  to  his 
easement,  or  right  of  drawing  his  seine  on  the  shore,  so  neither  is 
the  grantee  or  licensee  of  the  State  liable  for  such  damage.  As  to 
him  it  is  damnum  absque  injuria.^*  This  ruling  is  equally  applica- 
ble to  the  erection  and  maintenance  of  the  stone  wall,  which  is  the 
chief  ground  of  the  plaintiff's  complaint  The  Darby  Meadow 
Company  has  the  right  under  its  charter  to  protect  the  meadows 
by  the  erection  of  walls  to  keep  back  the  water,  and  if  in  doing  so 
the  plaintiff's  rights  of  fishery  are  interfered  with  or  even  destroyed, 
he  is  without  remedy.  His  damages,  if  any,  are  merely  consequential, 
and  the  constitutional  provision  that  compensation  shall  be  made 
to  the  owner  of  property  taken  for  public  use,  does  not  apply  to 
such  damages.  Monongahela  Navigation  Co.  r.  Coons,  6  W.  &  S. 
101.  The  meadow  company  having  the  right  under  its  charter  to 
construct  the  wall,  it  follows  that  if  said  wall  had  been  constructed 
under  the  authority  of,  or  license  from  the  company,  as  a  part  of 
its  system,  the  defendants  would  have  a  right  to  avail  themselves 
of  such  authority  or  license  as  a  defense  to  this  action.  Further,  if 
the  meadow  company  neither  built,  nor  authorized  its  construction, 
yet  if  after  the  wall  had  been  erected,  they  adopted  and  maintained 
it,  and  had  continued  to  maintain  it  for  more  than  six  years  prior 
to  the  commencement  of  this  suit,  it  would  be  a  complete  answer 
to  any  claim  for  damages  growing  out  of  its  construction. 

It  was  certainly  error  to  exclude  from  the  jury  evidence  to  show 
that  in  1868  the  fishery  was  utterly  worthless.  This  error  was 
cured  to  some  extent  subsequently  by  the  admission  of  testimony  of 
a  similar  character,  and  is  referred  to  now  to  avoid  misapprehension 
in  the  future. 

The  court  below  was  called  upon  by  the  defendants'  sixth  and 
seventh  points  to  say  that  if  either  by  the  erection  of  the  pier,  or 
from  natural  causes,  the  plaintiff's  fishery  had  been  destroyed,  the 
verdict  mast  be  for  the  defendants.  The  learned  judge  affirmed 
these  points,  with  the  qualification,  that  the  plaintiff's  right  must 
be  absolutely  obliterated ;  and  that  the  destruction  of  the  fishery 
Vol.  XXXV  — 80 


634  pen;nsylvania, 

K6M8  ▼•  R66Mw 

mast  *^  be  full  and  complete  —  not  partial."  Herein  we  think  the 
learned  judge  fell  into  error.  There  was  no  qaestion  of  the 
obliteration  of  plain  tiflPs  right  That  might  continue  long  after  its 
exercise  had  become  impracticable  or  unprofitable.  Nor  was  it  a 
qaestion  of  the  absolute  destruction  of  the  fishery.  It  was  certainly 
sufficient  for  the  defendant  to  show  that  it  was  worthless.  The 
plaintiff  was  suing  for  damages,  and  the  destruction  of  a  worthless 
thing  could  have  done  him  no  injury.  If  the  fisheiy  oould  do 
longer  be  fished  to  profit  or  advant^ge^  it  was  worthless.  The  fsct 
that  a  few  stray  shad  could  be  caught  there  occasionally  amonnti 
to  nothing. 

The  first,  second,  third,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth, 
eleventh,  twelfth  and  sixteenth  assignments  of  error  are  sustuned. 

The  judgment  is  reversed,  and  a  wnire  facias  de  novo  awarded. 

Jtu^fment 


Kbbsbt.  Bbbsb. 

(WPBnn.  SLSI.) 
Bhidence-^hand/wrUing  —  expert  epbthm. 

An  expert,  who  has  no  knowledge  of  a  handwriting  in  dispnie,  ezeept  tnm 
having  seen  the  alleged  penman  write  several  times,  and  thai  onlj  for  ths 
purpose  of  testifying,  is  incompetent  to  give  an  opinion  theieol  {8m 
noU,p,  686.) 


A 


GTION  of  debt     The  opinion  states  the  point.     The  plaintif 
had  judgment  below. 


Charles  H.  Fennypacker,  for  plaintiff  in  error. 

H.  H.  Oillcyson  and  WiUiam  B.  Waddstt,  for  defendant  in  enoi^ 

Truhteet,  J.  [Omitting  other  matters.]  Ranch,  while  wait- 
ing as  a  witness  for  John  Reese,  saw  him  write  several  times  ^  he 
wrote  at  request  of  his  counsel.  From  knowledge  of  Reese's  hand* 
writing,  thus  acquired,  the  witness  was  incompetent  to  testify  bis 
belief  as  to  the  genuineness  of  the  signature  in  question.  It  hss 
never  been  the  practice  in  Pennsylvania  to  permit  a  witness  to  gi^^ 
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•D  opinion  when  taught  in  that  manner.  In  Stranger  y.  Searle, 
1  Esp.  14,  the  Witness  had  seen  the  defendant  write  his  name  sev- 
eral times,  previous  to  the  trial,  for  the  purpose  of  showing  to  the 
witness  his  true  manner  of  writing.  Lord  Ebkton  rejected  the 
testimony,  saying  :  *^  The  defendant  might  write  differently  from 
his  common  mode  of  vrriting  his  name,  through  design.'' 

[But  on  another  i>oint],  judgment  reversed,  and  a   venire  fa* 
das  de  novo  awarded. 

Judgment  reversed. 

Non  n  TBR  RooBTiB.— In  Doe  e»B^  Mudd  v.  AielMmiore,  S  Ad.  St  EL  70B,  OobnaDoa, 
J.,  aaid:  >*  We  best  aoqulre  aknowledge  of  this  cluuracter  hy  nwrtng  the  faidMdual  wiite  a* 
times  when  his  maimer  of  writincr  is  not  in  question,  or  by  engaging  with  him  in  corre* 
qxmdeiioe;  either  supposition  giving  reason  to  beUeve  that  be  writes  at  the  time  not  con- 
rtrainedly  but  In  his  natural  manner."  See  Kinff  t.  Donahue,  llOMass.  155;  a.  a,  14  Am> 
Rep.  689. 

In  Keith  T.  Loihrop,  10  Cush.  458,  the  case  of  Stranger  r,  Searle^  1  Esp.  14,  was  remarked 
upon,  but  It  was  said  that  its  doctrine  had  never  been  extended  to  the  case  of  a  writing 
nude  in  presenceof  the  witness  and  after  a  suit  on  the  disputed  note,  but  In  business 
tnumctlons  between  them. 

In  Beg.  r,  Croueh,  4  Oox  C.  C,  168,  to  prove  that  a  letter,  the  subject  of  Indictment,  was 
in  the  handwriting  of  the  prisoner,  a  policeman  was  called  who  had  known  the  prisoner, 
bat  had  no  knowledge  of  his  handwriting,  until  he  was  sent  hy  his  inspector,  after  the 
letter  had  been  written  and  suspicions  were  aroused,  to  pay  the  prisoner  some  money  due 
him  from  the  witness,  with  directions  to  procure  a  receipt  from  him,  that  he  might  see 
bim  write,  and  be  able  to  speak  to  his  handwriting.  The  witness  acted  according  to  these 
directions  and  It  was  proposed  to  ask  him  his  belief  as  to  the  handwriting  of  the  letter  in 
question.  The  evidence  was  excluded.  This  was  put  on  the  ground  that  the  knowledge 
was  acquired  for  the  specific  purpose  of  becoming  a  witness,  and  is  not  a  case  like  the 
principal,  where  the  writer  may  be  said  to  be  making  evidence  for  himself,  and  therefore 
not  writingm  his  natural  manner.  Our  rule  is  more  lenient  than  the  Engillah  in  this  re- 
spect   See  ComnumweaZthT.  Alien,  ante,  p.  856. 

In  OAoitme  v.  Hotin,  6  Mod.  107,  which  was  debt  upon  a  bond,  asubscriMng  witness  was 
pnMluoed  and  testified,  and  on  the  other  side  was  produced  a  person  of  the  same  name  as 
the  other  subscribing  witness,  who  acknowledged  that  the  hand  was  like,  but  said  It  was 
not  his,  and  neither  witness  recognised  the  other.  Holt,  C.  J.,  ordered  them  both  to 
write  their  names,  and  left  it  to  the  jury. 

In  WUUame*  case,  1  Lew.  187,  the  court  asked  a  person,  whose  name  was  alleged  to  have 
been  forged,  to  write  his  name  and  hand  it  to  the  jury  with  the  alleged  forgery,  and  In 
Reg.  T.  Taylor,  6  Obx  C.  C.  58,  the  same  was  done  with  the  prisoner's  signature  which  th* 
court  directed  him  to  make  in  court. 

In  Hauetr.  Adanu,  8  T.  &  C.  508,  on  a  question  of  the  genuineness  of  an  Indorsement, 
the  alleged  indorser  being  examined  as  a  witness,  was  by  consent  of  parties  permitted  to 
write  her  name  on  the  ref  creeps  minutes.  This  was  approved  by  the  Supreme  Court  on 
^ypeal.  But  in  Spenee  v.  Linda,  N.  Y.  Com .  Pleas,  Feb.  1879,  the  trial  justice  having  ad- 
mitted in  evidence  the  signature  of  the  plaintiff,  written  on  the  trial  ai  the  request  of  tlie 
court,  on  the  question  of  the  genuineness  of  an  alleged  signature  of  the  plaintiff;  no  ob- 
jection being  made  by  either  party,  judgment  being  given  for  the  defendant*  the  plalntlfl 
appealed,  and  the  judgment  was  reversed. 

See  alao  Hynes  ▼.  McDemuM,  88  N.  T.  41 
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Watnb  Oountt  y.  Wallxb. 

(90Peim.8t.W.) 

Attameif  ^^auigned  to  dtfend  pauper  erimhuU  — » €ompeMmH§m, 

In  the  abeeooe  of  statutory  regulation,  an  attorney  aasigned  by  the  emul  ti 
defend  a  pauper  criminal  has  no  claim  upon  the  public  for  lees  or  ezpesMi. 
{See  noU^p.  040.) 

rpHE  opinion  states  the  case.    The  plaintiff  had  jndgmentbelov. 

Oeorge  S.  Purdy,  for  plaintiff  in  error. 

George  0.  Waller  and  H.  M.  Seeley,  for  defendants  in  error.  A 
court  of  general  criminal  jurisdiction  may  impose  upon  a  ooontjr 
the  expense  of  boarding  and  lodging  a  jury  kept  together  in  a  capi* 
tal  case.  Oommissioners  v.  Ball,  7  Watts,  290.  The  coroner  msj 
direct  9k post-mortem  examination,  and  the  county  mnst  pay  the 
physician  as  an  expert  Allegheny  y.  Watt,  3  Barr,  462.  Theooontjr 
in  which  this  court  sits  is  liable  for  the  incidental  expenses  of  the 
jcourt.  McCalmont  v.  County  of  Allegheny,  5  Oasey,  417.  The 
county  is  liable  for  expense  of  fuel  to  keep  prisoners  comfortable  in 
jail.  Ricliardeon  v.  Clarion  Co.,  2  Harris,  200.  Counsel  assigned 
for  defense  of  poor  defendants  in  criminal  conrts  have  a  right  flf 
action  against  the  county  for  their  fees.  Reg.  y.  Fogarty,  5  Cox 
0.  G.  161 ;  Blythe  v.  State,  4  Ind.  526 ;  Dane  y.  Smith,  13  Wis.  51(6; 
Hun  V.  Washington,  2  Oreen,  473  ;  Davis  y.  Linn,  24  Iowa»  50& 

Sterrett,  J.  This  contention  arises  ni>on  the  facts  submitted  te 
the  conrt  below  in  the  nature  of  a  case  stated.  The  plaintiffi 
below,  attorneys  at  law,  were  appointed  by  the  Oonrt  of  Oyer  and 
Terminer  to  defend  a  woman  who  was  indicted  for  murder.  Oi 
her  petition  the  conrt  first  recommended  and  subsequently  ordcnd 
the  payment  by  the  county  of  tl50  to  enable  her  to  secure  tte 
attendance  of  witnesses  and  prepare  for  trial  The  commissioiien 
of  the  county  refused  to  comply  with  the  request  or  to  obejthi 
peremptory  order,  claiming  that  the  conrt  had  no  authority  to  make 
it,  and  that  if  they  acquiesced,  they  would  render  themaelyes  pe^ 
sonally  responsible  to  the  county  for  the  amount  so  paid.    The 
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facts,  as  fully  set  forth  in   the  case  stated,  were  presented  to  the 
court  in  the  following  terms  viz.: 

''If  the  court  shall  be  of  opinion  that  it  was  the  duty  of  the 
county  of  Wayne,  under  the  direction  of  the  court,  to  furnish 
necessary  means  to  enable  the  counsel  assigned  by  the  court  to  prop^ 
erly  investigate  the  case,  and  prepare  the  defense  of  Mrs.  Van 
Alstine,  it  is  agreed  that  such  necessary  expense  actually  incurred 
was  tl50,  and  the  court  shall  direct  judgment  in  favor  of  the 
plaintiffs  against  the  defendant  for  that  sum." 

''If  the  court  shall  be  of  the  opinion  that  the  counsel,  undertak- 
ing and  conducting,  under  assignment  by  the  court,  the  defense  of 
Mrs.  Yan  Alstine,  indicted  for  murder  by  poisoning,  are  entitled 
to  compensation  from  the  county  for  services  so  rendered,  they 
shall  receive  the  sum  of  $200,  and  the  court  shall  direct  judgment 
for  the  plaintiffs  against  the  defendant  for  that  sum,  in  addition  to 
the  sum  of  tl50  for  expenses  above  stated." 

"  If  the  court  shall  be  of  opinion  that  the  county  is  not  liable 
to  pay,  either  for  the  expense  incurred  or  services  rendered  by 
counsel  in  the  preparation  and  conduct  of  the  defense  of  Mrs.  Yan 
Alstine,  then  judgment  to  be  awarded  to  the  defendant  Either 
party  to  have  the  right  to  sue  out  a  writ  of  error." 

The  learned  judge  held  that  the  county  was  liable  for  both 
sums,  and  entered  judgment  accordingly;  and  this  is  assigned  tox 
error. 

By  the  common  law,  no  costs  are  paid  out  of  the  public  treasury^ 
In  the  County  of  Franklin  v.  Conrad^  12  Casey,  317,  it  is  said  the 
recovery  and  payment  of  costs,  in  criminal  cases,  are  so  entirely 
dependent  on  statutory  regulations  in  Pennsylvania  that  it  is  indis- 
pensable for  every  claimant  to  be  able  to  point  to  the  statute  which 
entitles  him  to  receive  what  he  claims.  We  are  not  aware  of  any 
law,  common  or  statute,  that  i*equires  the  county  to  pay  a  defend- 
ant's costs  in  a  criminal  case,  or  authorizes  the  court  to  call  upon 
the  county  to  advance  money  to  be  expended  by  a  prisoner  or  his 
counsel  in  subpoenaing  witnesses  and  otherwise  preparing  for  trial. 
The  claim  of  the  plaintiffs  below  derives  no  additional  strength 
whatever  from  the  fact  that  the  court  first  requested  and  afterward 
commanded  the  commissioners  to  pay  the  money.  No  authority 
can  be  found  for  either  a  request  or  peremptory  order  in  such  casa 
If  the  county  commissioners  had  drawn  a  warrant  for  the  amount 
ordered  by  the  court,  they  would  have  rendered  themselves  person^ 
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ally  liable  for  the  same,  as  in  the  case  of  Oammimaners  y.  Qmnig 
of  Lycamifig,  10  Wright,  496 . 

The  9th  sectioii  of  the  Declaration  of  Bights  gives  to  the  aocnsedt 
in  all  criminal  prosecations,  the  right  *'  to  have  compnlsory  pro* 
cess  for  obtaining  witnesses  in  his  behali"  The  practice  whidi 
has  obtained,  and  so  far  as  we  know,  is  recognized  in  eveiy  crimi- 
nal court,  of  awarding  process  and  directing  the  service  thereof,  at 
the  instance  of  parties  accused  of  crime,  rests  npon  this  sufScient 
foundation  ;  and  no  court  ¥rill  turn  a  deaf  ear  to  the  appeal  of  an 
impecunious  prisoner,  who  makes  timely  application  for  process  to 
bring  in  his  witnesses.  It  will  always  be  awarded  on  proper  appli- 
cation ;  the  court  ¥rill  see  that  it  is  served,  and  compel  the  attend- 
ance of  witnesses.  As  to  the  compensation  of  the  clerk  who  iasaes, 
and  the  officer  who  serves,  the  process,  and  the  witnesses  who  obey 
it,  that  is  another  matter.  They  cannot  be  paid  out  of  the  public 
treasury,  unless  statutory  warrant  can  be  found  for  so  doing.  In 
many  cases  this  may  be  a  great  hardship,  but  the  remedy,  if  anj 
is  needed,  rests  with  the  legislature,  not  in  the  courts.  As  to  the 
officers,  such  service  must  be  regarded  as  an  incident  of  official 
position.  They  take  and  hold  office  cum  onere.  The  hardship  is 
greatest  on  witnesses,  especially  such  as  are  too  poor  to  pay  their 
expenses  while  attending  court,  in  obedience  to  its  process,  on 
behalf  of  an  insolvent  prisoner.  Until  otherwise  provided  for,  it 
must  be  set  to  the  account  of  that  service  which  every  one  at  times 
owes  to  the  government  under  which  he  lives  and  whose  protection 
he  enjoys.  In  Huntingdon  County  v.  ComnionweaUh,  22  P.  F. 
Smith,  80,  Chief  Justice  Thompson,  speaking  of  the  hardship  re- 
ferred to,  expresses  regret  that  suitable  legislative  provision  for  such 
cases  does  not  exist. 

It  is  very  clear  to  us  that  the  county  was  neither  bound  to  fur- 
nish money  nor  reimburse  the  defendante  in  error  for  the  amoont 
expended  by  them  in  behalf  of  the  prisoner ;  and  we  think  it  if 
equally  manifest  that  it  was  under  no  legal  obligation  to  compen- 
sate them  for  their  professional  services.  They  were  offioers  of  the 
court,  and,  like  others,  took  their  offices  cum  onere.  One  of  thesB 
burdens,  which  custom  has  recognized,  is  the  gratuitous  service 
rendered  to  a  poor  prisoner,  at  the  suggestion  of  the  court  There 
are  however  some  respectable  authorities  sustaining,  on  plausible 
grounds,  the  opposite  view  :  Hall  v.  Washington  OoufUy,  2  Oreeo, 
4?a ;  County  of  Dane  v.  Smith,  13  Wis.  585.     In  the  first  of  these, 
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it  was  held,  in  an  opinion  delivered  by  Chief  Justice  Williams, 
that  inasmuch  as  the  Constitution  of  Iowa  guaranteed  to  the  pris- 
oner a  speedy  trial  and  '^  the  assistance  of  counsel  for  his  defense,'^ 
and  as  the  court  acted  in  obedience  to  the  express  mandate  of  a 
statute  in  assigning  counsel,  and  the  latter,  as  an  ofBcer  of  the 
oourty  was  bound  to  serve,  an  obligation  arose  to  pay  a  reasonable 
compensation  for  the  service  thus  rendered,  and  consequently  the 
county  was  liable.  In  the  other  case,  a  somewhat  similar  view  was 
taken,  the  court  remarking  that  the  liability  of  the  county  resulted 
from  the  exercise  of  the  power  and  duty  of  the  court  to  appoint 
counsel,  not  because  the  court  was  authorized  to  contract  for  the 
county  or  its  officers.  In  other  States  it  has  been  decided  differ* 
ently.  In  Bawe  v.  Yuba  Counitfy  17  Gal.  61,  Chief  Justice  Fibld 
says :  **  We  are  clear  that  the  action  cannot  be  maintained.  The 
Court  of  Quarter  Sessions  is  not  authorized  to  create  any  charge 
against  the  county,  except  in  certain  special  cases,  of  which  the 
employment  of  counsel  for  parties  under  indictment  is  not  one. 
Besides,  it  is  a  part  of  the  general  duty  of  counsel  to  render  their 
professional  services  to  persons  accused  of  crime,  who  are  destitute 
of  means,  upon  the  appointment  of  the  court,  when  not  inconsist- 
ent with  their  obligations  to  others,  and  for  compensation  they 
must  trust  to  the  future  ability  of  the  parties.  Counsel  are  not 
considered  at  liberty  to  reject,  under  circumstances  of  this  charac- 
ter, the  cause  of  the  defenseless,  because  no  provision  for  their  com- 
pensation is  made  by  law."  To  the  same  effect  is  Vise  v.  County 
of  HamiUony  19  111.  78,  in  which  it  is  said:  ''The  law  confers  on 
licensed  attorneys  rights  and  privileges,  and  with  them  imposes 
duties  and  obligations,  which  must  be  reciprocally  enjoyed  and 
performed.  The  plaintiffs  but  performed  an  official  duty  for  which 
no  compensation  is  provided." 

While  there  is  some  force  in  the  reasoning  of  the  Iowa  and  Wis- 
consin courts,  we  adhere  to  the  opposite  view  as  according  better 
with  a  practice  which  has  been  almost  universal  and  of  such  long 
standing  as  to  have  acquired  the  force  of  law.  In  this  State  we 
have  always  proceeded  on  the  safe  principle  of  requiring  statutory 
authority,  either  in  express  terms  or  by  necessary  implication,  for 
all  such  claims  upon  the  public  treasury.  To  hold  that  counsel, 
appointed  to  defend  insolvent  prisoners,  may  demand  compensation 
from  the  county,  would  be  a  departure  from  a  time-honored  custom 
to  the  contrary,  and  it  is  not  difficult  to  foresee  the  mischief  to 
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which  it  would  lead.  It  is  far  better  to  let  such  cases  rest  on  the 
foundation  which  has  hitherto  sustained  them:  human  sympathy 
and  a  just  sense  of  professional  obligation.  No  poverty-stricken 
prisoner  is  ever  likely  to  suffer  for  want  of  necessary  professional  or 
pecuniary  aid. 

It  is  but  simple  justice  to  the  learned  gentlemen  who  defend 
against  this  writ,  to  say,  that  in  their  brief,  as  well  as  orally,  they 
disclaimed  any  desire  for  remuneration  beyond  an  amount  sufBcient 
to  reimburse  them  for  their  actual  cash  outlay;  but  we  find  no 
warrant  for  sustaining  their  claim  even  to  this  extent 

The  judgment  of  the  Common  Pleas  is  reversed  and  set  aside, 
and  judgment  is  now  entered  in  favor  of  the  defendant  and  against 
the  plaintiffs  below. 


NoTK  BY  THK  RxpoBTBB.  — Thlfl  quostlon  was  considered  In  PwpU  t.  Steperofaom,  SBov. 
Pr.  $BL  Ingallb,  J.,  said:  **  In  the  case  of  Peo%iLt  t.  SupervUon  vf  Fidfon  Oanmiy^  M  Buti 
fiS,  Allsk,  J.,  says:  '  If  services  are  rendered  whi<di  are  not  provided  for  6y  Ihe  ilatnU. 
houotver  meritorious^  they  are  gratuitous,  and  the  party  Is  not  entitled  to  oompsnsstioa.* 
People  ▼.  Supervisors  of  New  Tork^  1  Hill,  MS;  People  ▼.  Lawrence,  6  id.  M4.  In  the  Istt 
case  Bbonson,  J.,  says:  *They*  (speaking  of  the  board  of  supervisors)  *have  onlysodi 
powers  as  have  been  conferred  upon  them  by  the  legislature,  and  there  is  no  statute  which 
gives  any  color  for  saying  that  they  could  indemnify  the  relator  against  the  expanset  of 
his  defense.  And  whatever  appearance  of  Justice  there  may  be  in  charging  the  i 
of  the  accused  upon  the  county,  it  is  enough  for  us  to  say  that  this  consideration 
itself  exclusively  to  the  iegUlature.'    People  v.  Van  Wyck,  4  Oow.  800. 

'*  I  have  not  been  able  to  find  any  statute  of  this  State  which  under  the  most  libefsl  con- 
struction directs  or  even  authorises  the  court  to  assign  counsel  to  defend  prtoonos,  or 
that  provides  any  compensation  or  prescribes  any  mode  of  payment  for  such  service.  It 
was  insisted  upon  the  argument  that  such  authority  was  to  be  found  in  the  ConstltatloB  of 
this  State.  The  seventh  article  and  seventh  section  of  the  Constltutioo  provldei  ms  fol- 
lows: *  And  In  every  trial  on  imi>eachment  or  indictment  the  paity  accused  shall  bedOomed 
counsel  as  in  civil  actions.'  The  obvious  construction  of  this  provision  is  that  a  prisoner 
may  have  the  assistance  of  counsel  In  conducting  a  defense,  not  that  the  court  shall  pnv 
Tide  such  counsel  at  the  eocpense  of  the  county.  Courts  have  uniformly  assigned  eounsHJ 
to  defend  prisoners  who  had  not  the  ability  to  procure  counsel,  and  the  roembeis  of  die 
legal  profession  have  rendered  the  service  without  the  expectation  of  peconlaiy  rewaid 
from  any  source,  at  least  not  from  the  county.  So  uniform  has  been  this  practioe  that  I 
have  been  unable  to  find  a  case  In  the  reports  of  this  State  where  such  a  claim  hss  bees 
asserted.  This  consideration ,  however,  while  it  indicates  pretty  clearly  what  hss  been  the 
understanding  of  the  courts  and  the  legal  profession  in  this  State  upon  the  subtject,  sliosU 
not  prevent  the  recognition  and  enforcement  of  such  a  claim  if  it  is  a  legal  duugB  sgsimt 
the  county.  It  may  be  well  to  examine  some  of  the  casns  where  claims  have  been  enforced 
by  mandamus,  with  a  view  of  ascertaining  upon  what  principle  the  courts  have  proceeded. 
In  the  Matter  of  Bright  v.  Supervisors  of  Chenango  County,  18  Johns.  S4S,  which  was  ss 
application  for  a  mandamus  to  compel  the  supervisors  to  audit  the  claim  of  the  rdstor  is 
elerkof  the  county  of  Chenango,  for  certain  books  procured  by  him  In  which  to  reoofd 
deeds,  mortgages  and  other  proceedings,  the  court  held  that  although  the  statute  did  sot 
prescribe  the  manner  the  clerk  was  to  be  compensated,  yet  as  the  expenditure  was  solhor- 
Ised  by  statute  the  right  to  compensation  would  be  implied,  and  the  purckase  beirngftr  t^ 
szpr«asbene/Ito/tAe  county,  it  was  chargeable.  The  court  gave  controlling  efllset  to  the 
fact  that  the  purchate  was  authoriMcd  hp  tA«  ttatute,  and  the  same  was  for  the  ezprem  iew* 
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IHtufike  cnmAy,  In  PKy>pIe  €x  rd.  HUton  v.  Supervianr*  of  AXbany  County^  18  Wend .  257, 
the  application  was  for  a  mandamus  to  compel  the  supervlson  to  audit  a  claim  of  the 
ndator  for  attendance  to  the  clerk's  office  to  witness  the  drawing  of  Juries  for  the  Com- 
moo  Fleas  and  mayor's  courts.  The  court  directed  that  the  writ  issue,  basing  its  decision 
upon  Uie  fact  thai  tht  statute  exprtvAy  directed  the  tervice.  MaUory  v.  Supervimtn  o/ 
CortUuid  CowUy^  2  Cow.  531,  538;  DotibUday  t.  SupervUon  of  Broome  County,  id.  53:), 
584.  The  principle  seems  to  be  established  by  the  decisions  of  the  courts  of  this  State  that 
tocbaige  a  county  with  a  claim  for  senrlCM  rendered  or  expenaes  incurred  there  must  be 
some  statutory  authority  authorizing  the  same  to  be  rendered  or  incurred,  or  directing  the 
payment  thereof,  before  the  board  of  supervisors  can  be  compelled  by  mandamus  to  audit 
such  daim.  The  counsel  for  the  relator  has  dted  a  case  decided  by  the  Supreme  Court  of 
Iowa,J7a22T.  Wcuthington  County^  S  Qreen,  478.  In  that  case  counsel  was  assigned  to 
defend  a  prisoner  who  was  unatde  to  procure  counsel,  and  the  court  held  the  claim  for 
nch  senrloe  a  l^al  cbaige  against  the  county  under  a  provision  of  the  Revised  Statutes  of 
thst  State,  which  is  as  follows:  *  The  court  etiall  cueign  duiuK  to  defend  the  priaonerin 
rrue  he  cannot  procure  counsel  himeelf.^  Wzluams,  J.,  says:  'In  this  case  the  right  of 
action  in  the  plaintilf  does  not  arise  from  an  express  contract,  but  it  is  necessarily  given 
by  the  statute — the  statute  authorizes  the  appointment  of  counsel  in  defense  of  a  pauper 
when  accused  of  crime  —  in  view  of  the  right  of  that  counsel  to  compensation  for  the 
ft^rrlce  rendered  in  obedience  to  thai  law,  as  an  incident,  necessarily  attaches  a  liability  for 
the  services  to  the  oonnty,  which  is  properly  chargeable  with  the  maintenance  of  the  pro- 
ceeding. '  The  principle  decided  in  that  case  is  in  harmony  with  the  decision  of  the  courts 
of  this  State,  and  carries  the  doctrine  no  further.  The  case  of  Webb  v.  Baird^  6  Ind.  14, 
WBS  decided  by  a  majority  of  the  court,  Davison,  J.,  dissenting.  From  that  case  it  appears 
that  the  Constitution  of  that  State  provides  as  follows:  ^  That  no  man's  particular  8ervi3e8 
Shan  be  demanded  without  just  compensation .  *  The  court  by  assigning  counsel  demanded 
his  particular  services,  and  the  same  were  rendered  with  reference  to  that  provision  of  the 
Coustitation,  and  under  an  expectation  of  reward,  and  the  court  held  that  the  county  was 
liable.  I  have  looked  in  vain  for  any  constitutional  or  statutory  provision,  or  decision  of 
the  courts  of  this  State,  reoogniitng  any  such  daim  or  from  whidi  the  right  to  such  com* 
pensation  can  be  Inftered,** 


ExTBCHT  ▼.  MirruAL  Life  Iksurahtob  Ooxpakt. 

(90Penn.  St.  118.) 
Tntwranae — v^e — eonenant  agairut  fliiurB  penMaui  habit. 

In  An  application  for  a  life  inanranoe  policy  the  applicant  declared  **  thaX  he- 
does  not  now  nor  will  he  practice  any  pemiciona  habit  that  obvionsly 
tends  to  the  shortening  of  life."  The  policy  contained  a  condition  '*  that  if 
anj  of  the  atatements  or  declarations  made  In  the  application  shall  be  foand 
in  an  J  respect  nntme,  the  policy  shall  be  void."  At  the  time  of  the  appli- 
cation applicant's  habits  were  correct  and  temperate  ;  afterward  he  took  to- 
exoessiTe  drinking,  whereof  he  died.  HM,  that  the  policy  was  not  avoided. 
(SutwU^p.  648.) 

AOnON  on  a  policy  of  life  insnrance.     Defense,  breach  of  war- 
ranty.    The  opinion  states  the  facts.     The  plaintiff  had  jndg*^ 
ment  below. 
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Edward  «/•  Fox^  for  plaintiff  in  error. 

H.  Qreetiy  for  defendant  in  error. 

Paxson,  J.  It  18  not  alleged  that  m  hift  application  for  inaaraDce 
the  insured  made  any  false  representation  of  an  existing  fact  What 
he  did  declare  was,  '^  that  he  is  not  nowafflictej  with  any  disease  or 
disorder,  and  that  he  does  not  now,  nor  wiU  At>v  prisutice  any  per- 
nicions  habit  that  obviously  tends  to  the  shortening  of  life."  The 
case  stated  sets  forth,  *^  That  at  the  times  of  making  the  aforesaid 
application  for  insurance,  the  said  Abram  F.  Fangboner  vas  of  cor- 
rect and  temperate  habits ;  that  some  years  after  the  i^sning  of 
said  policy  he  became  addicted  to  the  use  of  intoxicating  drinks 
from  the  immoderate  use  of  which  he  was  attacked  with  dolmom 
tremens,  from  which  he  died.''  The  policy  issued  in  pursuaLce  of 
said  application  contained  this  provision :  *'  If  any  of  the  statements 
or  declarations  made  in  the  application  for  this  policy,  upon  the 
faith  of  which  this  policy  is  issued,  shall  be  found  in  any  respect 
untrue,  then  and  in  every  such  case  this  policy  shall  be  nnll  and 
void."  It  is  unnecessary  to  discuss  the  question  as  to  whether  the 
declarations  of  the  insured  as  to  existing  facts  in  his  application, 
constitute  a  warranty.  The  authorities  are  by  no  means  anifom 
upon  this  point.  Our  own  recent  case  of  Washinfftan  Life  iMur- 
ance  Co.  v.  SchaibUy  1  W.  N.  G.  369,  holds  that  they  do  not  consti- 
tute such  warranty.  Where,  however,  the  policy  has  been  issued 
upon  the  faith  of  such  representations,  and  they  are  false  in  point 
of  fact,  the  better  opinion  seems  to  be  that  the  i>olicyi8  avoided* 
And  this  is  so  even  where  the  false  statement  is  to  a  matter  not 
material  to  tho  risk.  Jeffries  v.  Life  Insurance  Co,y  22  Wall  47. 
In  such  case  the  agreement  is  that  if  the  statements  are  false,  there  is 
no  insurance;  no  policy  is  made  by  the  company,  and  no  policy  is  ac- 
cepted by  the  insured.  In  the  case  in  hand  the  policy  attached.  There 
was  nothing  to  avoid  it  ab  iniiio.  Were  the  mere  declarations  by  the 
insured  in  his  application,  as  to  his  future  intentions,  and  hia  ftilnre 
to  carry  out  his  declarations  or  to  comply  with  his  intentions  as  to  his 
future  conduct  sufficient  to  work  subsequent  forfeiture  of  the  policy !' 
In  no  part  of  the  application  did  the  assured  covenant  that  he  would 
not  practice  any  pernicious  habit  Nor  did  he  promise,  agree  or  war- 
rant not  to  do  sa  He  declared  that  he  would  not  To  declare,  is  to 
state;  to  assert;  to  publish  ;  to  utter;  to  announce;  toaniKmnoe 
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clearly  some  opinion  or  resolution;  while  to  promise  is  to  agree  ; 
^to  pledge  one's  self  ;  to  engage;  to  assure  or  make  sure ;  to  pledge 
by  contract''  —  Worcester.  There  is  no  clause  in  the  policy  which 
provides  that  if  the  assured  shall  practice  any  pernicious  habit  tend- 
ing to  shorten  life,  the  policy  shall  ipso  facto  become  voi  1.  Ther> 
is  only  the  stipulation  that,  '*  if  any  of  the  statements  or  declara- 
tioQs  made  in  the  application  *  *  *  shall  be  found  in  any  re- 
spect untrne,  this  policy  shall  be  null  and  void."  This  evidently 
leferred  to  a  state  of  things  existing  at  the  time  the  policy  was  is^ 
med.  As  to  such  matters,  as  I  have  already  said,  there  was  no  an- 
troe  statement  But  the  assured  declared,  as  a  matter  of  intention, 
that  he  would  nai  practice  any  pernicious  habit.  Was  this  declara- 
tion of  future  intention  false  ?  There  is  no  allegation,  much  less 
proo^  that  it  was  so.  The  assured  might  well  have  intended  to 
adhere  to  his  declarations  in  the  most  perfect  good  faith,  yet  in  a 
moment  of  temptation  have  been  OTercome  by  this  insidious  enemy. 
In  the  absence  of  any  clause  in  the  policy  avoiding  it  in  case  the 
assured  should  practice  any  such  habit,  und  of  any  covenant  or 
warranty  on  his  part  that  he  would  not  do  so,  we  do  not  think  his 
mere  declaration  to  that  effect  in  the  application  suffioienrt  to  avoid 
the  policy. 

The  judgment  is  reversed,  and  judgment  is  now  entered  in  favor 
of  the  plaintiff  and  against  the  defendant  for  the  sum  of  $1,500, 

with  interest  from  June  26,  1876. 

Judgment  reversed, 

Trukkxt,  J.  dissented. 

Hon  BT  TEM  Bmpobtee.— The  contrary  was  held  where  the  word  "  guanuitee  '*  wm 
and  tDSteadoff  "declare.**  Knight  t.  Mutual  lAft  Ina.  Co.,  Penn^lTania  Supreme 
Cooxt,  January,  1881.  The  contrary  was  alao  held,  when  "  declare  **  was  used  with  a  war* 
ranty  coveilng  declarattouB,  in  SchviUz  ▼.  Muival  Life  Ina.  Co,  of  New  Fork,  United  Statei 
Cireclt  Court,  Bouthem  district  of  New  York,  March,  1881,  Shxpman,  D.  J.,  6  Fed.  Bep^ 
S7S.  There  was  a  warranty  policy,  with  this  provision:  **  And  the  said  person  whoee  life 
is  proposed  for  insorance  further  decHares  that  he  is  not  now  afflicted  with  any  disease  or 
disorder,  and  that  be  does  not  now,  nor  will  he,  practice  any  pernicious  habit  that  ob- 
▼ioualy  tends  to  shorten  life.*'  Also  the  following:  **  This  poUpy  is  issued  and  accepted 
by  the  assured  upon  the  following  expressed  conditions  and  agreements:  *  *  *  If  any 
of  the  statements  and  declarations  made  in  the  application  for  this  policy,  upon  the  faith 
of  which  this  policy  is  issued,  shall  be  found  In  any  respect  untrue,  then,  and  in  CTery  such 
case,  thispoUcy  shall  be  nuQ  and  void.*'  The  court  said:  *'The  general  character  and 
Isfnl  effect  of  a  similar  clause  in  a  life  policy  was  considered  by  the  Supreme  Oourt  in 
Jefria  t.  lAfe  Ina.  Cb.,  9S  Wall.  47.  The  clause  in  that  policy  declared  that  the  policy 
was  made  by  the  company  upon  the  express  condition  and  agreement  that  the  statements 
and  dedarations  made  in  the  application  for  the  policy,  and  on  the  faith  of  which  it  was 
issued,  were  in  all  respects  true.  The  question  before  the  court  was  whether  the  untruth 
of  any  statement  or  declaration  made  the  policy  void,  or  whether  the  untruth  of  such 
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Statements  only  as  were  material  to  the  risk  had  such  effect.  The  ooart  ssjs:  *TUi  sdp> 
nlation  is  not  expressed  to  be  made  as  to  important  or  msterial  statements  ob^.  or  ts 
those  supposed  to  be  material,  but  ss  to  all  statements.  They  need  not  be  rapntenta* 
tions,  STen,  If  this  term  conveys  an  Idea  of  an  affirmation  having  any  technical  cfaaraeter. 
Statements  and  declarations  is  the  expression;  what  the  applicant  states,  sad  whstths 
applicant  declares.  Nothing  can  be  more  simple.  If  he  makes  any  statement  in  the  i|k 
plication  it  must  he  true.  If  he  makes  any  declaration  In  the  application  it  mot  bs  traa 
A  faithful  performance  of  this  agreement  is  made  an  express  condition  to  the  eiKwire  ot 
a  liability  on  the  part  of  the  company.'  The  policy,  then,  having  been  Issued  upas  the 
express  condition  that  each  statement  and  each  declaration  shall  be  found  to  be  true,  tbe 
only  remaining  question  is  whether  this  language  Includes  declarations  in  regsid  to  eznu 
Ing  alleged  facts,  or  includes  also  declarations  in  regard  to  the  future  ezistenoa  of  fKts 
which  are  or  are  not  to  take  place.  I  was  at  first  Inclined  to  the  opinion  that  the  sdjee. 
tlve  *  untrue  *  was  Inapplicable  to  express  the  violation  of  a  promise  or  sgiewueut  is  re- 
gard to  the  future;  that  a  declaration  that  a  person  would  not  do  a  thing  could  not  be  aid 
to  be  untrue  although  the  person  did  subsequently  do  the  act  which  he  had  dedsnd  he 
would  avoid.  A  consideration,  however,  of  the  stress  which  is  laid  by  courts  in  anslocosi 
cases  upon  language  In  a  policy  which  implies  that  afuture  act  material  to  the  lUk.  hto 
be  done  or  omitted,  leads  me  to  a  different  conclusion.  In  fire  policies  the  appUeatioB  or 
survey  is  made  generally  a  part  of  the  policy.  Hie  answers  to  questions  which  Indloits 
or  declare  that  In  future  a  certain  state  of  things  Is  to  take  place  and  exist  In  the  fatfaied 
ftooperty— as  for  example,  that  after  a  certain  time  the  property  will  not  beosedat 
Bight,  or  that  a  chimney  wHl  be  built,  or  the  location  of  a  stove  win  be  diaoged— bsve 
frequently  been  held  to  be  binding  upon  the  assured*  and  to  be  a  promlasaiy  eogncsBHSl 
or  warranty  that  the  named  act  would  happen  or  continue  to  exist;  so  that  In  BfAontvi^ 
▼.  Jru  Co.^  6  Duer,  687,  the  principle  Is  stated  as  foUows:  ^Language  Ina  poUey  which  to> 
ports  that  It  is  intended  to  do  or  omit  an  act  which  materially  affects  a  ride  Us  eitsst,  er 
nature,  is  to  be  treated  as  involving  an  engagement  to  do  or  omit  sn<di  act.*  In  this  poicy 
such  statemetat  and  declaration  Is,  in  substance,  incorporated  into  and  made  pait  of  thi 
policy.  The  language  In  regard  to  future  pernicious  habits  Is  tar  mom  than  a  dsdsrstlos 
of  Intention.  It  is  a  positive  representation  of  a  future  bust,  and  Is  not  to  be 
an  expression  of  the  expectation  or  belief  of  the  Insured. 

**!  am,  therefore,  led  to  the  condusloii  that  the  danse  In  the  polloj  luiports 
ttsnfe  that  future  pernidoos  habits  shall  not  be  entered  Into,  and  that  If  thai 
ttftv  praotioea  nnjr  penildous  habit  that  obvloodty  tends  torihofftnillflihliMpQliiy  vBM 
•voided.   Tlmevldflnoe  is  adrnttted.** 


Lbhigh  Valley  Railroad  Gokpany  v.  McEeeh. 

(90  Fenn.  8t.  128.) 

Proximate  and  remote  eatue — eommunieation  offit^ 

A  railwnjr  looomotlTo  engine  emitted  sparks  to  land  adjoining  the  plsiatiffa 
where  they  ignited  leaves,  briers,  brash,  stamps,  and  logs,  and  tlMfire  wte 
oontinaonsly  condacted  by  the  same,  in  aboat  two  boors,  to  a  pile  of  lanber 
on  the  plaintiflTs  land,  three  hundred  feet  distant,  whidi  it  ooneumed.  Hm 
weather  wae  dry,  and  the  wind  was  high  in  that  direction.  There  was  toot 
evldenoe  of  another  origin.  EM,  that  it  wae  a  question  of  &et  wliethci 
the  defendant's  ne^^ligenoe  was  the  proximate  cause  of  ii^uxj.    {Sm  wt/U,  p^ 
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ACTION  for  setting  on  fire  and  destroying  lamber.     The  facta 
are  safficiently  stated  in   the  syllabus  and  opinion.    The 
plaintiff  had  judgment  below. 

H,  Oreen,  for  plaintiff  in  erf  or. 

Edward  J.  Fax  and  John  L.  Wilson,  for  defendant  in  error. 

Trunket,  J.  However  severe  animadversions^  sometimes  made 
upon  juries,  the  courts  are  bound  to  conserve  their  rights  in  the 
trial  of  causes.  The  organic  law  secures  to  the  people  trial  by  jury, 
as  it  was  by  common  law,  and  nothing  is  more  offensive  in  the  ad- 
ministration of  justice  than  for  the  jndge  to  usurp  the  disposition 
of  facts.  Where  there  is  no  evidence  of  a  disputed  fact,  or  a  mere 
scintilla,  the  question  shall  not  be  submitted;  but  where  there  is 
sufficient  evidence  to  warrant  its  finding,  it  must  be,  and  its  deter- 
mination is  exclusively  for  the  jury.  If  a  fact,  in  the  opinion  of 
the  judge,  be  proved  by  clear  and  uncontradicted  oral  testimony, 
he  may  advise,  not  command,  the  jury  to  find  it  They  may  dis- 
believe the  witnesses,  though  he  credits  them,  and  they  may  under- 
stand the  testimony  differently  from  him.  When  a  fact,  essential 
to  the  maintenance  of  a  cause,  is  not  established  by  proof,  the 
judge  may  order  a  nonsuit,  or  direct  a  verdict  for  defendant;  and 
when  the  requisite  facts  are  agreed  upon,  or  admitted,  he  may  in- 
struct a  finding  for  plaintiff.  These  trite  principles,  called  to  mind 
by  the  line  of  argument,  seem  to  have  been  i*emembered  by  the 
learned  jndge,  and  they  forbid  reversal  in  absence  of  error  in  his 
rulings  upon  legal  questions.  If  indeed  it  be  true  that  a  preju- 
dice exists  affecting  jurors  in  a  class  of  cases,  elsewhere  it  might 
be  profitable  to  inquire  into  the  causes  and  of  the  means  for  its  re- 
moval. 

The  chief  complaint  in  this  cause  is, ''  the  question  of  remoteness 
or  proximity  was  referred  as  a  question  of  fact  to  the  jury."  How 
it  could  have  been  otherwise,  without  disregarding  the  authority  of 
Pennsylvania  Railroad  Co.  v.  Hope,  80  Penn.  St  373;  s.  c,  21  Am. 
Eep.  100,  is  difficult  to  comprehend.  There  the  fire  was  dropped 
on  a  cross-tie  on  the  track,  ''and  running  into  a  small  heap  of  dry 
grass  that  had  been  cut  and  pulled  and  thrown  into  a  pile,  in  the 
fall  before,  was  carried  thence  by  means  of  rubbish  and  dry  grass 
on  the  company's  ground,  across  the  roadway  to  the  fence,  which 


646  PENNSYLVANIA, 

Lehigh  Valley  Railroad  Ck>mpan7  v.  McKeen. 


was  fired,  and  thence  across  two  fields,  burning  the  dry  grass  in  iu 
pathway,  until  it  reached  the  plaintiffs  fence  and  woodland,  about 
six  hundred  feet  from  the  railroad,  burning  the  fence  and  a  large 
part  of  the  woods.  The  weather  was  dry  and  windy,  and  the  direc- 
tion of  the  wind  was  strongly  toward  the  plaintiff's  fields  and 
woods."  Here,  the  sparks  were  thrown  from  the  engine  to  a  point 
alongside  of  the  defendant's  track,  on  land  adjoining  the  plaintiff's, 
about  three  hundred  feet  from  the  lumber,  set  fire  to  combustible 

• 

materials,  consisting  of  leaves,  briers,  brush,  stumps  and  logs,  burn- 
ing the  same  in  its  pathway  till  it  reached  the  plaintiff's  lumber. 
The  weather  was  dry  and  a  high  wind  was  in  the  direction  of  tlie 
property  destroyed.  There,  the  sparks  fell  on  the  track  and  vere 
communicated  to  the  adjoining  land  by  the  dry  grass,  negligentlj 
left  by  the  company  on  its  roadway.  Here,  the  sparks  were  throvn 
into  the  combustibles  on  the  adjoining  land.  The  fire,  reaching 
the  combustibles  on  the  land,  was  as  sure  to  destroy  in  one  case  2a 
the  other.  It  was  held  that  the  question  of  proximity  was  one  of 
fact  peculiarly  for  the  jury.  '^  How  near  or  remote  each  fact  is  to 
its  next  succeeding  fact  in  the  concatenation  of  circumstances  from 
the  prime  cause  to  the  end  of  the  succession  of  facts,  which  is  im- 
mediately linked  to  the  injury,  necessarily  must  be  determined  bj 
the  jury.  These  facts  or  circumstances  constitute  the  case,  and  de- 
pend upon  the  evidence.  The  jury  must  determine,  therefore, 
whether  the  facts  constitute  a  continuous  succession  of  events,  so 
linked  together,  that  they  become  a  natural  whole,  or  whether  the 
chain  of  events  is  so  broken,  that  they  become  independent,  and 
the  final  result  cannot  be  said  to  be  the  natural  and  probable  con- 
sequence of  the  primary  cause  —  the  negligence  of  the  defendant. 
The  rule  concerning  involuntary  negligence,  as  distinguished  from 
wanton  or  intentional  injury,  is  expressed  in  the  maxim,  eaufa 
proxima  non  remota  speclatur.  *  *  In  all  or  nearly  all  cases,  the 
rule  for  determining  what  is  a  proximate  cause  is,  that  the  injoit 
must  be  the  natural  and  probable  consequence  of  the  negligence, 
and  that  this  might  and  ought  to  have  been  foreseen  under  the  sur- 
rounding circumstances.  These  are  the  circumstances  of  the  par- 
ticular case,  and  from  the  nature  of  the  thing  must  be  referred  tt 
the  jury."    Per  Agnew,  C.  J. 

The  portion  of  the  charge,  alleged  erroneous  in  the  ninth  assign- 
ment, immediately  preceded  the  reading  of  the  matter  set  forth  io 
the  fifth  assignment,  and  placed  in  its  proper  order  in  the  instrDC> 
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tioBS  to  the  jviTy,  accords  with  the  doctrine  in  ffope^s  case,  and 
is  nearly  in  the  words  there  used.  To  have  aflSrmed  defendant's 
eighth  point  would  have  annulled  that  decision.  The  facts 
were  not  agreed  upon  nor  admitted,  and  their  finding  was  ex- 
clusively for  the  jury.  Had  the  defendant  added  to  those  stated 
in  the  point,  another  fact,  namely,  that  the  fire  was  transmitted 
by  a  continuous  burning  of  the  leaves  and  brush,  from  the 
point  of  its  origin  to  the  lumber,  the  natural  and  probable 
consequence  of  defendant's  negligence,  the  jury  might  properly 
have  been  told,  that  upon  such  facts,  the  cause  was  proximate 
and  plainti£Fs  could  recover.  Or  instead,  had  it  been  added 
that  there  was  no  continuous  burning,  and  the  destruction  of 
the  lumber  was  not  a  natural  result  of  setting  fire  to  the  leaves 
and  brush,  then  upon  such  facts  it  could  well  have  been  affirmed 
that  the  maxim  applied,  and  the  verdict  must  be  for  defendant  A 
jnry  of  the  vicinage  would  understand  the  witnesses,  and  know 
quite  as  well  how  that  fire  would  run  in  the  dry  leaves  and  brush, 
on  a  windy  day,  as  a  judge  learned  in  the  law.  Likely  not  one 
would  hesitate  in  believing  there  was  no  real  break  in  the  fire,  from 
its  starting  point  to  the  lumber,  or  that  if  it  got  within  eighteen  or 
twenty  feet  of  the  lumber,  the  latter  would  burn.  They  could 
also  determine  whether  dry  weather  and  high  winds,  in  the  spring* 
time,  are  extraordinary ;  and  whether,  under  these  conditions,  the 
continuous  succession  of  events  was  such  that  the  cause  was  nat- 
urally linked  to  the  injury,  and  within  the  probable  foresight  of 
him  whose  negligence  ran  through  from  the  beginning  to  the  end. 

It  is  contended  that  Hoag  v.  L.  8.  £  M.  8.  Railroad  Co,^  85 
Penn.  St  293;  8.  c,  27  Am.  Sep.  653,  in  e£Fect  overrules  the  doc- 
trine  in  Railroad  Co,  v.  ^ope,  and  fully  sustains  and  approves  the 
ruling  in  Pennsylvania  Railroad  Co.  v.  Kerr,  62  Penn.  St.  353 ;  s. 
c,  1  Am.  Rep.  431.  The  opinion  of  the  late  chief  justice  in 
Hope^e  case,  shows  the  marked  distinction  between  that  and  Kerr's, 
and  that  the  latter,  upon  its  own  facts,  was  unshaken.  If  the  case 
of  Hbag  seems  to  support  the  one  rather  than  the  other,  it  is  be- 
cause of  the  greater  similarity  of  facts. 

In  Hoag  v.  Railroad  Co,,  the  plaintiffs  adduced  the  evidence 
upon  which  they  framed  their  third  point,  praying  instructions 
that  if  the  jury  believed  the  facts  as  therein  stated,  they  were  en- 
titled to  recover.  The  defendant  conceded  the  facts,  and  the  jury 
were  told  that  upon  the  facts  in  evidence^  or  as  assumed  in  the 
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plaintiffs  third  point,  their  verdict  should  be  for  defendant  Had 
the  facts  not  been  virtually  admitted  the  instruction  would  have 
been  bald  error;  and  so  held  this  court.  Paxson,  J.,  after  refer- 
ring to,  and  quoting  at  some  length  from  Railroad  Co.  v.  Hope, 
without  a  word  of  qualification  or  abatement  of  its  force,  says: 
''  But  it  has  never  been  held  that  when  the  facts  of  a  case  have 
been  ascertained,  the  court  may  not  apply  the  law  to  the  facto. 
This  is  done  daily  upon  special  verdicts  and  reserved  points.  ThoE 
in  Railroad  Co.  v.  Kerry  62  Penn.  St.  353,  a  case  bearing  a  striking 
analogy  to  this,  the  court  submitted  the  question  of  negligence  to 
the  jury,  but  reserved  the  question  of  proximate  cause  upon  the 
undisputed  facts  of  the  case.  *  Of  course,  this  could  not  have  been 
done  if  the  facts  were  in  dispute.  A  reserved  point  must  be  based 
upon  facts  admitted  in  the  cause  or  found  by  the  jury.  In  ques- 
tions of  negligence  it  has  been  repeatedly  held  that  certain  fiute 
when  established  amount  to  negligence  per  ae.  *  *  *  Vfe  may 
therefore  regard  the  plaintiff's  third  point  as  a  prayer  for  instmc- 
tions  upon  the  undisputed  facts  of  the  case.^  It  thus  appears  that 
the  authority  of  Railroad  Co.  v.  Hope  is  in  nowise  shaken  by  the 
decision  in  a  case  where  the  plaintiffs  complained  that  the  facts 
were  not  submitted  which  they  themselves  assumed  to  be  true. 
Had  the  opposite  party  denied  that  they  were  a  full  and  fair  statement, 
and  the  case  had  come  on  his  complaint,  the  situation  would  have 
been  altogether  different.  Or  had  the  assumed  facts  been  in  dis- 
pute, and  the  point  refused  therefor,  neither  party  could  complaiD. 
In  that  case  the  ignited  oil  ran  down  the  bank  into  the  river  and 
was  carried  down  the  current,  top  of  the  water,  till  consumed.  On 
its  way  it  set  fire  to  the  pkuntifTs  property.  The  water  bearing  it 
was  an  intervening  agent,  as  would  be  the  hand  bearing  a  lighted 
torch.  This  court  stated  the  rule  for  determining  what  is  proxi- 
mate cause,  and  said :  '*  It  would  be  unreasonable  to  hold  that  the 
engineer  of  the  train  could  have  anticipated  the  burning  of  the 
plaintiff's  property  as  a  consequence  likely  to  fiow  from  his  negli- 
gence in  not  looking  out  and  seeing  the  land-slide."  *'  It  is  mani- 
fest that  the  negligence  was  the  remote  and  not  the  proximate  canse 
of  burning  the  plaintiff's  building."  Not  so  was  it  held,  where 
fire  was  negligently  communicated  to  dry  grass  and  fences,  in  which 
the  fire  spread  as  it  consumed,  and  was  speeded  in  its  progress  by  a 
strong  wind.  In  the  latter  the  question  of  proximity  was  one  of 
tact  for  the  jury,  who  must  determine  whether  the  injury  was  the 
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natural  and  probable  consequence  of  the  negligence,  snch  a  conse* 
qnence  as  under  the  sarrounding  circumstances  of  the  case  might 
and  ought  to  have  been  foreseen  by  the  wrongdoer  as  likely  to  flow 
from  his  act.  What  would  be  more  quickly  apprehended,  by  one 
setting  fire  to  dry  leaves  and  brush,  than  that  it  would  run  before 
the  wind  and  consume  property  in  its  pathway  ? 

There  is  no  error  in  the  answer  to  the  defendant's  fourth  point ; 
besides  in  the  general  charge,  on  this  matter,  the  court  called  at- 
tention to  the  testimony  in  a  manner  which  ought  to  be  entirely 
satisfactory. 

An  examination  of  the  testimony  has  convinced  us  that  the  de- 
fendant's tenth  and  eleventh  points  were  rightly  refused.  The 
plaintifTs,  if  believed,  standing  alone,  would  justify  a  verdict  in  his 
&vor,  and  consequently  the  court  was  bound  to  submit  the  ques- 
tions of  fact  to  the  jury,  no  matter  how  strong  the  defendant's 
counter  proofs.  It  would  be  idle  to  refer  to  the  testimony  of  each 
witness  in  detail. 

The  third,  fourth,  sixth  and  tenth  assignments  were  not  pressed, 
for  the  declared  reason  that  it  is  now  settled  that  it  is  not  contrib- 
utory negligence  in  the  owner  to  leave  combustible  material  on  his 
lund  near  a  railway  track.  Philadelphia  £  Reading  Railroad  Co. 
V.  Hendrickson,  80  Penn.  St.  182;  s.  c,  21  Am.  Rep.  97. 

The  numerous  points  were  fairly  answered,  and  the  instructions 

so  full  that  there  is  no  complaint  of  omission  to  charge  on   any 

question  which  was  raised  at  the  tnal. 

Judgment  affirmed. 

NoTs  BT  THX  Reportbr.  —  In  Kuhn  t.  Jewett^  Receiver,  88  N.  J.  Eq.  047,  a  raUway  train 
laden  with  petroleum  was  wrecked,  owing  to  the  defendant's  negligence,  and  the  petrol- 
eum escaping  took  fire,  ran  into  a  brook,  and  was  floated  against  and  ignited  the  plaintiff's 
barn  some  distance  away.  It  was  held  by  the  Woe-chancellor  that  the  defendant  was 
liable.  The  court  said:  *  There  can  be  no  doubt,  I  think,  if  in  this  instance  the  flames  of 
the  burning  oil  had  been  carried  by  the  wind  directly  from  the  point  of  collision  to  the 
petitioners's  building,  and  it  had  thus  been  set  on  fire  and  destroyed,  that  the  injury  would 
in  judgment  of  law  have  been  the  natural  and  direct  or  proximate  result  of  the  collision. 
So.  too,  if  the  burning  oil  had  descended  from  the  point  where  it  was  flrst  ignited,  by  the 
mere  force  of  its  own  gravity,  upon  the  petitioner's  building  and  destroyed  it,  the  connec- 
tion between  cause  and  effect  would  have  been  so  close  and  direct  that  the  defendant's 
liability  could  not  have  been  successfully  questioned.  So  also  if  the  fire  had  been  carried 
from  the  place  of  its  origin  to  the  petitioner's  building  by  a  train  of  combustible  matter 
deposited  in  its  track  by  the  operation  of  the  laws  of  nature,  the  petitioner's  injury,  I 
think  it  could  not  have  been  doubted,  would  have  been  esteemed  the  direct  result  of  the 
defendant's  negligence."  Citing  Delaware,  etc.,  R.  R.  Co.  v.  Salnum,  10  Vroom,  306;  s. 
c,  23  Am.  Rep.  214.  **  These  principles  must  rule  this  case.  Their  application  is  obvious. 
For  although  water  is  ahnost  universally  used  as  a  means  to  extinguish  Are,  and  it  seems 
at  first  blush  absurd  to  say  that  it  can  he  used  for  the  purpose  of  extending  it,  yet  it  is 
true^  as  a  matter  of  fact,  that  as  an  agency  for  the  transmission  of  burning  oU,  it  is  just  aft 
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certain  and  eflectaal  in  its  opeiation  as  the  wind  in  carrying  flame,  or  a  spark,  oroombas* 
tlUe  matter  in  spreading  a  fire.  In  Iceeping  up  the  continuity  between  cause  and  effect^ 
it  may  be  just  as  certain  and  effectual  in  its  operation  as  any  other  material  foroe.**  Iks 
court  notioed  and  disapproved  Hooq  y.  Lake  S^unre  <t  Michigan  &  R.  Co.,  8S  PeoB.  9t. 
S98;  8.0. ,  97  Am.  Rep.  0B8,  a  case  exactly  like  the  principal  case,  and  also  the  Rfon  cam, 
86  N.  Y.  210,  and  the  Kerr  case,  68  Penn.  St.  888 ;  s.  o.,  1  Am.  Bep.  481,  as  ''standing  op- 
posed to  both  precedent  and  principle.**  : 

In  Portsmouth  Ins.  Co.  r.  JSeynoIda,  '^Hxginia  Court  of  Appeals,  January,  1880,  tbeactioa 
was  on  a  policy  of  fire  insurance .  The  insured  building  was  oonatamed  by  Are"  commimka- 
ted  from  the  fire  at  thehavy  yard  at  Norfolk,  Va.,  set  by  the  United  States  sntbodtieBOB 
vacating  that  post  April  17, 1801.  The  court  said:  "  The  proximate  caoae  of  the  losi  v» 
the  act  of  the  United  States.  The  fire,  originated  by  that  act,  was  'contlnuoai.*  Tte 
force  set  in  motion  by  the  hand  that  Urst  applied  the  torch  was  uninterruptedly  and  mi- 
eeasinfl^y  operatlye  until  all  the  buildings  were  destroyed,  and  the  cause  of  the  kMi  of  all 
was  the  same,  not  less  of  the  loss  of  the  one  last  burnt  than  of  the  one  first  fired.  Ib  de- 
termining in  each  particular  case,  whether  the  alleged  cause  of  a  catastrophe  is  praxiBai* 
or  too  remote  in  a  legal  view,  it  is  said  that  one  of  the  most  valuable  criteria  famished  bf 
the  authorities  is  to  ascertain  whether  any  new  cause  has  intervened  between  the  tect  ac- 
complished and  the  alleged  cause.  If  a  new  force  or  power  has  intervened  of  itself  aaO- 
dent  to  stand  as  to  the  cause  of  the  misfortane,  the  other  must  be  coosiderBd  as  too  re- 
mote. Ins.  Co.  V.  Tweed,  7  Wall.  44,  5S;  MHwavkee^  etc, ,  RaOway  Co.  v.  KOkogQ,  94  U.  S. 
409;  Ins.  Co,  v.  JVanaportation  Co.,  12  Wall.  198;  Iiw.  Go.  v.  Seaver,  19  Id.  5CL  Oertalnly, 
In  this  casH  there  was  no  new  independent  cause  intervening  between  the  alleged  canae, 
the  setting  fire  to  the  ship-house  and  the  accomplished  fact,  the  destraction  of  the  iBSored 
building,  sufficient  of  itself  to  stand  as  to  the  cause  of  the  misfortune  which  ooewred.'* 
See  Lee  v.  Union  R.  A.  Co.,  12  K.  1. 886;  s.  c,  84  Am.  Rep.  008. 

In  White  V.  Colorado  Cent.  R,  Co.,  5  DilL,  429,it  was  held  that  a  railroad  company,  alor 
ing  goods  carried  over  its  line,  in  a  warehouse,  till  called  for,  is  liable  for  the  deatmelloD  d 
such  goods  by  a  fire  which  the  firemen  were  deterred  from  extinguishing  by  the  ftjamce 
of  a  large  quanti^  of  gunpowder  stored  in  the  same  building  by  the  odmpany.    The  coort 
said: 

'*  Another  objection  to  the  charge  is  that  the  powder;  if  at  all  instrumental  in  the  d^ 
struction  of  plaintiffs*  goods,  was  not  the  proximate  cause  of  that  result.  To  support  thia 
objection,  insurance  cases  are  cited  in  which  It  has  been  held  that  loss  occasioned  by  f  r 
plosion  of  powder  may  be  connected  with  the  fire  which  ignited  the  powder  as  the  proxi- 
mate cause. 

*  *  Hence  it  is  claimed  that  in  all  such  cases,  the  fire,  and  not  the  powder,  is  the  proxh 
mate  cause  of  the  loss.  But  there  may  be,  and  usually  there  is,  more  than  one  agency  or 
means  of  producing  loss.  Take,  for  instance,  the  car  loaded  with  oQ  whicfa  tsscaped  frooi 
the  company*s  servant  and  ran  down  a  steep  grade  and  came  in  collision  with  a  locoiiio> 
tive,  which  set  fire  to  the  oil,  and  thence  it  was  communicated  to  the  plaintiff^  house.  Ite 
fire  and  oil  united  in  the  destruction  of  plaintlff*B  house,  and  the  cause  of  all  the  mackief 
was  a  defective  brake  on  the  car.  If  there  was  negligence  in  respect  to  any  of  tbeaa 
things,  the  person  chargeable  with  such  nes^igence  was  responsible  for  the  loss.  Ofl  Ovk 
dt  Allegheny  Railway  Co.  v.  Keighron,  74  Penn.  St.  816. 

^  So,  also,  where  dry  grass  was  negllgentiy  allowed  to  remain  in  heaps  near  deflndaBtf 
railway,  and  fire  was  communicated  to  such  heaps  by  a  passing  engine,  and  thence  canM 
by  the  wind  a  distance  of  ^wo  hundred  yards  to  plaintiff*s  cottage,  which  was  desttvjed, 
the  defendant  was  held  liable.  Smith  v.  London  A  SouthwetAem  RaHway  On. ,  6  C.  P. H, 
8.  c,  5  C.  P.  08.  The  fire  was,  of  course,  a  cause  of  mischief,  but  the  wind  and  diy  gnaa 
were  also  efficient  in  conmiunlcating  the  fire  to  the  building,  and  the  negUgenoe  wai  la 
respect  to  the  grass  only.  If  defendant  had  set  the  grass  on  fire  negligently,  or  (If  that  hsi 
been  possible),  had  caused  the  wind  to  blow,  it  would  have  been  liable  for  the  losa  is  the 


same  manner.*' 


'  On  the  same  principle,  it  was  held  in  ICaasachusetts  that  one  who  negligently  cot  tkt 
hoee  with  which  water  was  supplied  for  suppressing  a  fire,  was  liable  for  the  daaai*  <i^ 
casioned  by  his  wrongful  act.  MetaXUc  Compretmino  Co.  v.  Fitchhurg  Railroad  d'*^ 
JIass.  878;  s.  c,  IS  Am.  Rep.  689. 
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**  TlMn^  A8  In  the  caae  at  bar,  it  was  contended  that  the  prozlmate  cause  of  low  was  the 
flro,  rather  than  the  oil  of  the  defendant.  But  the  court  was  of  a  different  opinion,  8a7- 
taigthat  when  aman  cuts  off  the  hose  through  which  firemen  are  throwing  a  stream  on  a 
burning  building,  and  thereupon  the  building  is  consumed  for  the  want  of  water  to  eztjn* 
gnish  lt«  his  act  is  to  be  regarded  as  the  direct  and  efficient  cause  of  Uie  injury. 

**In  all  these  cases  It  may  be  said  that  the  flre  is  a  proximate  cause  of  loss,  but  it  does 
not  fUlow  that  it  Is  the  only  cause  standing  in  that  relation  to  the  result.  And  so,  whil» 
it  is  true  that  plalntlff^s  goods  were  in  fact  destroyed  by  flre,  it  Is  also  true  that  the  gun- 
powder in  the  warehouse,  by  keeping  the  workmen  from  the  fire,  may  have  contributed  to 
the  k»8  In  such  way  as  will  make  It  a  proximate  cause.  '  Negligence  may  be  the  proximate 
canse  of  an  injury  of  which  it  is  not  the  sole  or  Inunediate  cause.* 

*  Without  further  discussion  of  what  appears  to  be  plain,  we  have  no  doubt  that  tlie  pow* 
d&r  waa  near  enough,  to  the  loss  to  make  the  defendant  liable  for  its  negligence  in  putting 
It  In  tlMwarehouaei  If,  80  the  jury  have  found,  it  directly  contcfbuted  to  the  result.**  ' 


Bbbkehan  y.  Furkiss. 

(90  Fenn.  St.  186.) 

JffffMaUe   wMirumenU  —  etridenee^etnUemporary   agreement   theU  indon&t 

ahouldnot  be  liable. 

la  an  action  by  bolder  against  Indorser  of  a  cbeck,  evidence  is  competent,  not 
only  that  the  defendant  indorsed  upon  tbe  express  agreement  of  tbe  bolder 
that  be  sbonld  not  be  liable,  but  of  all  tbe  drcnmstances  nnder  wbicb  tbe 
indorsement  was  made,  and  tbat  it  was  at  the  request  and  for  tbe  mere  ac- 
commodation of  tbe  bolder.* 

ACTION  by  holder  against  indorser  of  check.  The  defendant 
o£Fered  to  prove  that  at  the  time  this  check  was  made,  the 
plaintiff  was  county  treasurer,  and  was  working  to  procure  the 
election  of  Stephen  Orissinger  as  his  successor,  under  an  agreement 
that  plaintiff  should  be  his  deputy;  that  he  desired  to  get  the  vote 
of  Providence  township,  through  the  influence  of  H.  S.  Eendig, 
the  maker  of  the  check;  that  to  this  end  plaintiff  proposed  to  give 
Kendig  the  opportunity  of  making  $50,  by  furnishing  him  the 
means  of  anticipating  the  payment  of  the  taxes  of  Providence 
township,  and  thus  getting  the  five  per  cent  reduction  from  the 
commissioners  of  the  county;  that  with  this  view  he  proposed  to 
defendant  to  make  the  arrangement  with  Eendig  under  which  this 
check  was  given ;  that  this  check  was  given  for  that  purpose  with 
the  understanding  that  the  defendant  should  incur  no  liability 
thereon  under  any  circumstances. 


*To  same  eOecl,  Tai^  ▼•  B)rtneh  9  Lea.  907),  81  Am.  Bep.  000. 
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The  coart  refused  to  allow  defendant  to  ask  a  witness  '*  What 
^as  the  check  given  for  ? ''  And  also  refused  to  allow  defendant  to 
prove  what  the  check  was  given  for,  and  what  was  said  by  the  par- 
ties at  the  time  the  check  was  given,  and  afterward  as  to  defend- 
iftnt's  liability. 

The  defendant  also  offered  to  prove  that  witness  told  Furniss  that 
he  could  get  Kendig  to  work  for  Grissinger  as  he  had  done  in  other 
<»tse8y  with  other  tax  collectors,  by  allowing  him  to  make  five  per 
<cent  on  outstanding  taxes.  Furniss  agreed,  and  thought  that 
Keiidig's  securities  were  good.  That  the  parties  met  at  ooanty 
house  and  got  up  the  check  on  Furniss'  suggestion  to  have  it  pre- 
pared in  this  way.  That  Furniss  told  witness  that  it  would  not  do 
to  have  it  drawn  up  in  his  own  name,  but  it  must  bo  in  some  one 
else's  name.  Breneman  was  asked  and  agreed  to  do  it,  with  the 
understanding  that  he  should  not  be  liable  on  it,  and  that  the  check 
was  not  to  go  to  bank.  The  check  was  then  prepared  and  passed 
•over  to  Furniss. 

The  court  refused  to  allow  defendant  to  ask  witness,  *'  Why  was 
Mr.  Breneman's  name  to  be  put  into  the  check  ?'' 

Also,  to  ask,  **  Did  or  did  not  Mr.  Furniss  propose  that  Mr.  Bre- 
neman's name  was  to  be  put  into  this  check,  and  if  so,  why  ?  " 

The  court  allowed  none  of  the  above  except  proof  of  the  hare 
fact  that  the  check  was  indorsed  with  the  understanding  that  de* 
f  endant  should  incur  no  liability.  The  plaintiff  had  judgment  below. 

B.  Frank  Eshleman  and  D.  G,  Bshleman,  for  plaintiff  in  error. 
(7*.  FT.  Johnson  and  Oeorge  M.  KlinSj  for  defendant  in  error. 

Sterrett,  J.  The  defendant  in  the  court  below  contended  that 
he  permitted  the  use  of  his  name  as  payee  and  indorsed  the  check 
in  suit,  at  the  request  of  and  as  a  matter  of  accommodation  to  the 
plaintiff,  not  only  without  consideration,  but  upon  the  exprea 
promise  and  agreement  that  he  should  incur  no  liability  by  rcasoii 
of  his  indorsement.  It  was  competent,  as  between  the  immediate 
parties  to  the  transaction,  to  prove  these  allegations.  An  attempt 
on  the  part  of  the  plaintiff  to  enforce  payment  of  the  check  under 
these  circumstances  was  making  such  an  improper  use  of  it  ai 
would  justify  proof  of  the  agreement  under  which  it  is  alleged  the 
indorsement  was  procured.  HiU  v.  Ely^  5  S.  ft  B.  363;  Ron  t. 
Espy,  16  P.  F.  Smith.  481, 
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The  defendant  offered  to  prove  the  facts  above  stated,  together 
with  the  circumstances  connected  therewith,  as  explanatory  of  the 
transaction.     The  court  permitted  him  to  prove  the  naked  fact  that- 
the  *' check  was  given  with  the  understanding  that  he  should  incur 
no  liability  thereon,"  but  studiously  excluded  all  testimony  tending- 
to  show  the  circumstances  under  which  be  permitted  the  use  of  his 
name  as  payee  and  became  indorser  of  the  check,  or  the  purpose 
for  which  it  was  done.     In  this  wo  think  there  was  error.    The- 
result  was  that  there  was  little  or  no  testimony  before  the  jury  ta 
explain  why  the  plaintiff  should  request  him  to  indorse  the  check, 
and  at  the  same  time  agree  that  under  no  circumstances  should  he- 
incur  any  liability  by  virtue  of  his  indorsement.    Within  the  nar* 
row  limits  thus  prescribed  by  the  ruling  complained  of,  some  testi- 
mony as  to  the  isolated  fact  of  the  agreement,  was  introduced, 
upon  the  strength  of  which  the  court  was  requested  to  charge  the- 
jury  that  if  they  believed,  **  the  plaintiff  had  agreed  with   the- 
defendant  that  he  should  incur  no  liability  by  reason  of  his  indorse- 
ment  of  the  check  in  suit,  their  verdict  must  be  for  the  defendant" 
This  point  was  affirmed,  and  thus  the  question  of  fact,  vital  to  the- 
defense,  was  presented  and  submitted  to  the  jury ;  but  it  was  found 
adversely  to  the  defendant.    If  proof  of  the  circumstances  directly^ 
connected  with  and  leading  to  the  alleged  agreement,  and  explana- 
tory thereof,  had  been  admitted,  it  would  have  tended,  in  some- 
degree  at  least,  to  corroborate  the  defendant,  and  might  have  satis- 
fied the  jury  that  his  version  of  the  affair  was  the  tru^  one.     The- 
case  was  one  in  which  a  knowledge  of  the  res  geatm  might  very 
materially  aid  the  jury  in  reaching  a  correct  conclusion.     What 
was  confidently  asserted  on  the  witness-stand  by  the  one  party,  in 
regard  to  the  agreement  on  the  faith   of  which  the  check  was^ 
indorsed,  was  just  as  positively  denied  by  the  other ;  and  in  search- 
ing for  the  truth,  the  jury  needed  all  the  light  that  could  be  shed 
on  the  transaction  by  the  circumstances  immediately  connected, 
therewith.    For  this  purpose  alone  we  think  the  testimony  referred 
to  in  the  fourth  to  eighth  assignments  of  error,  both  inclusive,, 
should  have  been  received. 

There  is  nothing  in  either  of  the  remaining  assignments  thai 
teSiA  for  special  notice. 

Judgment  reversed,  and  a  venire faoias  de  novo  awarded. 

JudgtnmU  rwersed^ 
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Cbotlb  Y.  MO6BB. 

(WFeon.  8t.ffO.) 

Whore  mi  the  Mle  of  a  hone  known  by  aeller  to  be  tiMonnd  in  a  certeiii 
respect  the  aeller  oonoeale  the  defect,  and  giTes  evasive  and  artful  answen 
to  inqniries,  with  the  intent  to  deceive,  and  thereby  deceives  and  ii^fares  tht 
pnrchaser,  the  latter  may  rescind.* 

ACTION  of  damages  for  fraud  in  the  sale  of  a  horse.    The  opio- 
ion  states  the  point    The  defendant  had  judgment  below. 

Kuig  and  Cessna  di  Cessna,  for  plaintiff  in  error. 

J.  Jf.  Reynolds  and  RussM  S  Langeneeker,  for  defendant  ia 
error. 

MBUctJBy  J.  This  is  an  action  on  the  case  to  reoover  damagei 
for  the  fraudulent  sale  of  a  horse.  The  declaration  contaios  two 
counts.  One  charging  a  frandnlent  warranty,  the  other,  deceit  and 
fraudulent  representations.  Two  distinct  questions  are  thus  pre- 
eented;  the  one,  whether  the  defendant  warranted  the  horse  to  be 
sound;  the  other,  whether  without  any  warranty  he  fraudulently  sod 
deceitfully  practiced  some  trick  or  artifice  in  making  theaile, 
whereby  the  plaintiff  was  deceived  and  injured. 

As  bearing  in  some  degree  on  the  first  count,  we  cannot  connot 
the  court  of  error  in  admitting  the  evidence  covered  by  the  first  and 
second  assignments.  The  third  assignment  covers  the  answer  of 
the  court  to  the  fifth,  sixth  and  seventh  points  submitted  by  the 
plaintiff.  No  one  of  these  points  presents  the  question  of  a  wtr* 
ranty  against  the  defect  complained  of,  but  all  of  them  are  based 
on  deceitful,  fraudulent  and  artful  statements  and  repreeentstiona 
Each  of  them  in  different  language  substantially  requested  the 
court  to  charge  the  jury  that  the  defendant  was  liable  in  case  he 
with  intent  to  deceive  the  plaintiff  answered  him  artfally,  so  as  te 
mislead  him  to  his  injury. 

*  To  Mine  effect  Kenntrt.  HcntUng  (86  Itt.  SSO,  9  Am.  Be|k  61S. 
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The  learned  judge  answered  all  these  points  together,  and  appean 
to  have  overlooked  the  distinction  between  warranty  and  deceitful 
representations.  As  was  said  in  KrumbJiarr  v.  Birch,  2  Morris, 
426:  ^It  needs  no  citation  of  authorities  to  prove  that  the  willful 
misrepresentation  or  concealment  of  a  material  fact  by  the  vendor 
eonstitutes  a  fraud.^  But  fraudulent  representatiohs  tnay  be  as 
well  by  arts  or  artifioes  calculated  to  deceive,  as  by  positive  asser- 
tions. 2  Kent's  Com.  *483;  1  Story's  Eq.,  §  192;  Brightly's  Eq., 
§  55;  Oamaius  y.  MoOotfy  7  Barr.  :^93. 

Although  no  answer  to  the  points,  yet  in  the  absence  of  artifice 
or  deceitful  representatioiis,  the  jury  was  correctly  told  **  the  de- 
fendant was  not  bound  to  inform  the  plaintiff  that  the  horse  was  a 
eribber.  He  had  a  right  to  remain  silent  and  let  the  purchaser 
examine  for  himself  and  buy  on  his  own  judgment"  The  jury 
was  also  correctly  instructed  that  "  a  seller  has  no  right,  by  words 
or  acts,  to  mislead  a  buyer  and  prevent  an  examination  or  inquiry." 
The  error  was  committed  in  the  next  sentence,  which  declared: 
''But  a  mere  evasive  answer  is  not  of  itself  equivalent  to  a  war- 
fanty."  This  is  undoubtedly  true,  but  is  no  answer  to  the  points. 
The  request  was  not  for  instructions  as  to  what  constituted  a  war- 
ran^  or  what  answers  were  equivalent  to  a  warranty,  but  as  to  the 
effect  of  fimidulent  acts  and  declarations  in  the  absence  of  a  war* 
ranty.  The  court  again  interwove  the  warranty  saying:  ''The 
seller  may  keep  the.  horse's  defects  to  himself,  if  he  does  not  war- 
rant nor  make  false  representations  nor  fraudulent  concealment, 
and  the  buyer  has. an  opportunity  to  inspect  and  test  the  horse, 
and  buys  on  his  own  judgment.  The  mere  short  hitching  of  the 
horse  to  a  fence,  accompanied  by  the  defendant's  statement  that  he 
thus  hitched  him  to  keep  him  from  rubbing  the  saddle,  would  not 
of  itself  be  a  false  represeptation,  equivalent  to  a  warranty,  if  the 
buyer  bought  on  his  own  judgnjient,  and  after  an  express  refusal  on 
the  part  of  the  defendant  to  warrant  the  horse."  Thus  the  promi- 
nent thought  expressed  in  the  answer  of  the  court  relates  to  a  war- 
ranty, while  no  such  question  was  presented  in  the  points.  They 
called  for  no  instructions  that  any  ''false  representations  were 
-equivalent  to  a  warranty ; "  nor  that  "  the  mere  short  hitching  oi 
the  horse,"  and  the  defendant's  statement  relating  thereto,  were 
of  themselves  equivalent  to  a  warranty.  The  question  presented 
by  the  points  was  substantially,  if  at  the  time  of  the  sale  the  horse 
^as  known  to  the  defendant  to  be  "  a  cribber  or  wind-sucker,"  and 
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tbifl  fact  was  artfully  concealed  by  him  to  the  injury  of  the  plaintiff, 
whether  it  M^as  such  a  concealment  of  a  latent  defect  as  woald 
avoid  the  contract.  The  points  submitted  did  not  rest  on  the  mere 
facts  that  the  horse  was  hitched  short  and  the  reason  assigned 
therefor,  but  also  on  the  additional  facts  that  the  defendant  knew 
him  to  be  a  crib-biter,  and  resorted  to  this  artifice  to  conceal  it^ 
and  gave  an  untruthful  reason  to  mislead  and  deceive  the  plaintiff. 
The  complaint  is  not  for  a  refusal  or  omission  to  answer,  bntforaa 
.  evasive  and  artful  answer.  That  the  horse  was  actually  a  crib-biter, 
and  so  known  to  the  defendant,  was  clearly  proved.  Whether  that 
defect  made  him  unsound  was  fairly  submitted  to  the  jury,  under 
the  evidence.  That  it  lessened  his  market  value  seems  to  admit  of 
no  doubt  If  the  jury  should  believe,  as  the  plaintiff  testified,  that 
he  said  to  the  defendant,  **  If  there  is  any  thing  wrong  with  the 
horse,  I  do  not  want  him  at  any  price,"  and  that  the  defendant, 
with  knowledge  he  was  a  crib-biter,  answered  the  plaintiff  artfaliy 
and  evasively,  with  intent  to  deceive  him,  and  did  thereby  deceive 
him  to  his  injury,  it  was  such  a  fraud  on  the  plaintiff  as  would 
justify  him  in  rescinding  the  contract.  The  answer  of  the  court, 
blending  warranty  with  fraudulent  artifices,  failed  to  present  the 
latter  to  the  mind  of  the  jury  in  a  proper  manner.  The  answer 
was  calculated  to  mislead  them  as  to  the  law  applicable  to  that 
branch  of  the  case.  Rdf"^,  Rapp,  3  W.  &  S.  21;  Wenger  v.  Barn- 
harty  5  P.  JP.  Smith,  300 ;  Gregg  Township  v.  Jamison^  id.  408; 
Stall  v.  Meek,  20  id.  181. 
Judgment  reversed  and  a  venire  facias  de  novo  awarded. 

Judgment  revereei. 


McOlubb  y.  Watertown  Fibb  Instjtbanoe  OoxPAinr  of  Nbw 

York. 

(OOPenn.  St.  877.) 
Inauranee  '-^fire — vacaiiey  —  remowU  of  tenant — ffood  faitiL 

A  fire  policy  wm  conditioned  to  be  void  if  the  premises  shoald  become  vtcant 
or  cease  to  ber  occapied.  The  proofs  of  loss  showed  a  vacancy  bj  the  teouii 
a  few  days  before  lose.  Held,  that  evidence  tliat  the  vacant  oecaired  wttb- 
oat  the  knowledge  of  the  insared,  and  tliat  on  learning  it  he  at  once  eadoa- 
▼ored  to  procure  another  tenant,  and  notified  the  company.  Is  imnateriiL* 

•  See  Cook  ▼.  Continental  Ins.  Q>.,  anU,  p.  488. 
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ACTION  on  a  fire  policy.     The  opinion  shows  the  facts.    The 
defendant  had  judgment  below. 

W  Tneketi,  J.  A.  C.  JItcOune  and  W.  F.  Sadler,  for  plaintiff  in 
error. 

&  Hepburn,  Jr.,  and  S.  Hepburn,  for  defendant  in  error. 

Gordon,  J.  William  H.  McOlnre,  the  plaintiff  below,  accepted 
the  policy  which  is  the  subject  of  the  present  contention,  subject 
to  the  express  oondition  that  it  should  be  null  and  void,  ''if,  with* 
oat  the  written  consent  of  the  company  first  had  and  obtained,  the 
dwelling-house  or  houses  hereby  insured  become  racant  by  the 
removal  of  the  owner  or  occupant,  or  cease  to  be  occupied  in  the 
usual  and  ordinary  manner  that  dwelling-houses  are  occupied. '^ 
This  provision  became  part  of  the  contract  of  insurance ;  the  com- 
pany agreed  to  insure  the  premises  at  a  certain  rate,  and  the  plaint- 
iff in  consideration  thereof,  on  his  part  agreed,  that  the  property 
should  be  occupied  either  by  himself  or  his  tenants  during  the  run- 
ning of  the  policy,  and  if  at  any  time  it  became  vacant,  then  and 
in  that  case  this  policy  should  be  of  no  further  force  or  effect. 

As  this  condition  is  unambiguous  and  reasonable,  and  as  the 
plaintiff  voluntarily  accepted  it,  prima  facie  it  would  seem  to  be 
obligatory.  What  reason'  then  has  the  plaintiff  to  give  why  it 
should  not  be  so  P  The  property  certainly  became  vacant  without 
the  assent  of  the  company  first  being  had  and  obtained,  and  during 
that  vacancy  it  was  burned. 

Now,  in  the  case  of  the  Birmingham  Fire  Insurance  Company  v. 
Kroegher,  83  Penn.  St.  64;  8.  c,  24  Am.  Rep.  147,  this  court  held, 
that  a  provision,  in  the  policy,  providing  against  the  use  of  carbon 
oil  in  and  about  the  insured  building,  was  good  and  binding  upon 
the  insured,  and  this  notwithstanding  the  knowledge  of  the  com- 
pany's agent  at  the  time  of  insurance,  that  carbon  oil  was  kept 
upon  the  premises.  It  is  therefore  certain  that  provisions,  of  the 
character  of  that  now  under  discussion,  are  obligatory,  and  that 
their  violation  will  avoid  a  policy  of  insurance.  It  will  be  observed 
that  the  case  cited  and  the  one  in  hand  are  similar,  excepting  only 
the  objects  embraced  by  the  conditions.  In  the  one  case,  there  was 
a  prohibition  of  the  use  of  carbon  oil  upon  the  premises,  in  the 
other,  a  prohibition  of  the  vacancy  of  the  insured  building;  but  on 
Vol.  XXXV— 83 
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both,  oonfessedly,  the  non-obseryance  of  the  conditions  increased 
the  risk.  Why  then,  should  the  rnling  of  the  one  not  apply  to  the 
other  ? 

It  is  nrged  that  the  plaintiffs  tenant  left  the  premises  without 
his  knowledge  and  consent,  and  that  as  soon  as  he  disooTered  that 
fact  he  endeavored  to  procure  a  new  one.  All  this  may  be  admitted 
as  true,  but  then  who  was  to  bear  the  risk  in  the  meantime?  Not 
the  company,  for  it  had  expressly  provided  that  it  would  assame 
no  such  risk.  What  then  mattered  the  good  intention  of  the 
plaintiff  P  The  fact  remained  that  the  loss  oocurred  during  the 
vacancy  of  the  property.  Had  McOlure  taken  the  pains  to  have 
notified  the  company  of  the  vacation  of  the  building,  and  obtained 
its  assent  thereto,  he  would  have  saved  his  policy ;  he  did  not  choose 
so  to  do,  and  hence  relieved  the  defendant  of  its  lesponsibility.  It 
but  comes  to  this,  the  plaintiff  did  not  live  up  to  his  contract,  and 
so  lost  the  advantages  of  it 

It  is  true,  as  is  said  in  the  Western  Insurance  Co.  v.  CrappeTf  8 
Casey,  351,  that  the  stipulations  in  a  policy  are  intended  for  the 
benefit  of  the  underwriters,  and  where  they  are  obscure,  they  most 
be  interpreted  most  favorably  to  the  assured;  but  on  the  other 
hand,  to  refuse  their  enforcement  when  they  are  not  obscure,  would 
be  a  denial  of  justice.  Then  again,  it  is  not  quite  correct  to  say 
that  such  stipulations  operate  wholly  to  the  advantage  of  the  no- 
derwriters,  since  in  consequence  thereof  the  assured  obtains  his 
policy  at  lower  rates  than  would  be  the  case  were  that  policy  unoon* 
ditional. 

Our  attention  has  been  directed  to  the  case  of  GamweB  v.  Mer- 
chants' and  Farmers'  MutiMl  Fire  Ins.  Oo.,  12  Gush.  167 ;  but  it  is 
not  in  point  The  defense  there  was,  not  upon  any  condition  in 
the  policy,  but  upon  an  alleged  increase  of  risk,  occasioned  by  the 
vacation  of  the  insured  building,  and  also  upon  the  further  aDega- 
tion  that  the  loss  occurred  through  the  culpable  negligence  of  the 
assured.  These  were  of  course  questions  for  a  jury,  and  involved, 
among  other  things,  the  good  faith  of  the  plaintiff  in  his  sikgA 
endeavors  to  procure  a  new  tenant  as  soon  as  possible  after  the 
vacancy  had  occurred.  Such  however  is  not  the  qoestion  which 
we  have  now  to  consider;  it  is  not  whether  the  risk  was  increased, 
or  whether  the  plaintiff  acted  in  good  faith,  but  whether  he  eon* 
plied  with  the  condition  which  he  had  adopted  by  aooepting  the 
policy. 
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The  mliDg  of  the  court  below  is  supported  bj  the  case  of  Harri- 

«H»  T.  Oity  Insurance  Co.^  9  Allen,  231,  in  which  it  was  held  that 

where  the  policy  contained  a  condition  similar  to  that  now  under 

consideration,  the  company  was  relieyed  from  responsibility  where 

the  loss  occurred  during  the  yacancy  of  the  insured  premises.    Sub* 

stantially  the  same  ruling  may  be  found  in  Keith  t.  Quincy  Fire 

Ineurance  Co.,  10  Allen,  228,  and  in  Corriffan  t.  Connecticut  Fire 

Insurance  Co.,  122  Mass.  298.     The  conclusion  at  which  the  court 

below  arrived,  being  thus  abundantly  supported  by  reason  and  an* 

thority,  must  be  affirmed 

Judgment  affirmed. 


Pbvkstlyania  Oanal  Goxpakt  t.  Bubd. 

(90  Fbiiii.  Bt,  9BL) 

JfigUgenee — eanal  company — eharaeier  ef  tMbilUy. 

A  eampukj  owning  and  operating  a  canal  is  not  bonnd  as  a  oommim  eanler  or 
inmrar  for  the  safely  navigable  state  of  the  canal,  but  onljr  for  the  ezerdse 
of  reasonable  care.* 

AOnON  of  damages  for  injury  to  a  canal  boat  by  an  obstruction 
in  the  canal.    The  point  is  stated  in  the  third  paragraph  of 
the  opinion.     The  plaintiff  had  judgment  below. 

Francis  Jordan  and  O.  J.  T.  Mclntire,  for  plaintiffs  in  error. 
Jm  G.  MeOattister  and  W.  A.  Sponeler,  for  defendant  in  error. 

Stbbbbit,  J.  In  its  relation  to  the  defendant  in  error,  the  Penn* 
fljlyania  Ganal  Company  was  neither  a  common  carrier  nor  an  in- 
(Hirer,  nor  liable  as  such.  As  owner  and  operator  of  a  public  water 
highway,  formerly  owned  by  the  State,  it  was  bound  to  so  maintain 
mad  manage  the  canal  that  it  could  be  used  with  reasonable  safety 
and  conYcnience  by  the  public,  for  whose  benefit  it  was  constructed* 
To  this  end  the  duty  of  the  company  to  the  public  demanded  the 
exercise  of  reasonable  and  ordinary  care ;  and  it  is  by  this  standard 
its  liability  to  the  plaintiff  below  must  be  measured. 

It  follows  from  this  that  the  company  is  not  liable  for  injnriea 
eriring  from  unforeseen  and  unexpected  contingencies,  snoh  at 
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great  freshets  and  tempests^  or  other  events,  which,  in  the  exercise 
of  reasonable  and  ordinary  care,  would  not  be  anticipated,  or  could 
not  be  provided  agiiinst.  An  injary  resulting  from  an  nnknowQ 
obstruction^  which  could  not  be  guarded  against,  without  theexer- 
cise  of  extraordinary  or  unreasonable  care,  must  be  considered  au 
accident  for  which  no  one  is  specially  to  blame,  and  for  which  the 
company  is  not  liable.  It  would  be  unreasonable  to  require  a  canal 
company  to  sound  and  drag  the  whole  length  of  its  canal  continu- 
ally^ to  ascertain  what  obstructions  might  lie  at  the  bottom,  or  to 
keep  guards  along  the  banks^  to  prevent  the  commission  of  injuries 
by  careless  or  designing  persons.  But  it  is  bounds  annually  at 
leasts  when  the  water  is  out  of  the  canal,  to  inspect  the  bed  and 
remove  obstructions.  Exchange  Ins.  Co.  v.  Delaware  Canal  Co^  10 
Bosw.  180. 

As  the  basis  of  his  claim,  the  plaintiff  below  charged  that  the 
company  was  guilty  of  negligence  in  permitting  a  sunken  log  to 
lie  in  the  bottom  of  the  canal,  on  which  his  boat  settled  and  vai 
destroyed.  It  may  be  conceded,  that  if  the  company  knew,  or  by 
exercising  reasonable  care  and  diligence  might  have  known,  that 
the  obstruction  existed,  and  neglected  to  remove  it,  a  clear  case  of 
liability  would  be  presented  ;  but  it  is  claimed  that  there  was  no 
evidence  of  either  knowledge  or  culpable  ignorance  on  the  part  of 
the  company,  and  that  the  learned  judge  erred,  not  only  in  sub- 
mitting the  question  of  negligence  to  the  jury,  on  wholly  insuffi- 
cient testimony,  but  in  suggesting  a  state  of  facts  not  arising  out 
of  the  evidence,  and  thereby  gave  the  jury  an  unwarrantable  license 
to  speculate  as  to  how  the  log  came  there,  and  to  infer  therefrom 
that  the  company  knew,  or  should  have  been  aware,  of  its  presence, 
as  a  dangerous  obstruction  to  navigation. 

An  examination  of  the  testimony  beforo  us  fkils  to  disclose  any 
evidence  upon  which  the  jury  could  reasonably  and  properly  con- 
clude there  was  negligence.  In  the  concluding  part  of  his  charge, 
the  learned  judge  says,  '*  There  is  no  evidence  that  the  company 
had  any  knowledge  of  this  log  being  there  until  the  water  was 
drawn  off,  in  May  1876,  and  Burd's  boat  was  sunk.  The  case  thus 
stands  on  very  narrow  ground,  *  *  *  and  you  must,  in  onler 
to  find  for  the  plaintiff,  be  satisfied  that  the  perHons  whose  dnty  it 
was  to  inspect  the  canal  in  the  spring  of  1876  did  not  perform  that 
duty  in  a  careful  manner,  and  overlooked  the  log  if  it  was  then  tisL 
Ue  in  this  deep  part  of  the  oanaL    These  inapecting  parties  say  it 
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was  not  visible  then^  and  we  have  said^  if  it  was  not,  or  if  there  and 
invisible,  the  plaintiff  cannot  recover ;  and  if  it  floated  from  Hen- 
lock  creek,  waterlogged  and  unseen  after  the  navigation  opened^  in 
the  spring  of  1876^  the  company  is  not  liable."  While  the  question 
of  knowledge  on  the  part  of  the  company  is  thus  practically  set  at 
re8t>  ioT  want  of  evidence  thereof,  the  jury  could  not  fail  to  under- 
stand that  it  was  still  incumbent  on  them  to  inquire  whether  the 
duty  of  inspection  was  carelessly  or  negligently  performed.  We 
discover  nothing  in  the  testimony  to  justify  the  court  in  submitting 
this  question  to  the  jury. 

While  refusal  to  enter  judgment  of  nonsuit  is  not  assignable  for 
error,  it  may  not  be  amiss  lo  say  that  the  court  would  have  been 
justified  in  entertaining  the  motion.  Viewing  the  testimony  in 
the  most  favorable  light,  it  was  manifestly  insufficient  to  sustain 
the  allegation  of  negligence  on  which  his  claim  is  founded  ;  m  other 
words,  there  was  no  evidence  from  which  the  jury  might  reasonably 
and  properly  conclude  there  was  negligence. 

In  that  part  of  the  charge,  covered  by  the  fourth  assignment,  the 
learned  judge  said  to  the  jury,  that  if  plaintiff's  '^boat  was  sunk  in 
settling  on  a  log,  there  would  be  a  prima  facie  case  of  negligence 
made  out  against  the  company,  because  a  log,  unlike  a  stone,  would 
float  along  before  it  would  sink,  and  if  a  floating  log  escaped  the 
attention  of  the  company  for  any  considerable  time,  long  enough* 
say,  to  become  waterlogged  and  sink,  the  fact  of  negligence  conld 
hardly  be  denied.'^  *  *  *  ^  In  determining  this  question  should 
it  be  found  by  you  that  this  log  floated  on  the  surface  of  the  canal 
at  any  point,  and  was  not  taken  out,  but  permitted  to  float  until  it 
sank,  then  it  would  be  negligence  in  the  company,  and  the  plaint- 
iff should  recover  the  value  of  his  boaf 

If  there  had  been  any  testimony  to  prove  such  a  state  of  facts  as 
is  here  suggested  to  the  jury,  the  principles  of  law  applicable  to 
them  would  perhaps  not  be  disputed,  but  the  vice  of  this  portion 
of  the  charge,  as  well  as  the  answers  complained  of  in  the  second 
and  third  assignments,  is  that  there  is  no  testimony  tending  to 
prove  where  the  log  came  from,  or  that  it  *'  floated  on  the  surface 
of  the  canal  at  any  point,  and  was  not  taken  out,  but  permitted  to 
sink,'*  etc.  The  suggestion  of  these  as  possible  or  probable  facts, 
was  wholly  unwarranted  by  the  testimony,  and  could  only  tend  to 
lead  the  jury  into  a  fleld  of  vague  speculation,  resulting  in  a  verdict 
unsupported  by  the  evidence.  Judgment  reversed. 
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BowsB  y.  Fenn. 

<pO  Fenn.  St.  aw  J 

1i  a  Mle  of  a  drag  efltablishment,  if  the  parobMer  ham  no  knowledge  el  ttt 
bneiiieM  and  reliee  on  the  eeller's  statement  as  to  the  Talae»  and  the  eaDflr 
knows  of  Bnoh  reliance,  and  thoee  statements  are  false,  to  the  pordiasei^ 
injofj,  although  the  seller  belieTed  them  ime,  the  poreiiaser  may  1» 
relieved.* 

EJBOTMENT  on  a  mortgage  giren  for  the  porchase-price  of  the 
stock,  lease  and  fixtures  of  a  drug  store.  The  purchaser  hid 
no  knowledge  of  the  business  or  property.  The  seller  represented 
the  stock  and  fixtures  as  worth  19,000  and  at  first  asked  $12,500 
for  the  whole  establishment,  but  finally  abated  12,000.  The  par- 
chaser  relied  on  this  representation,  and  no  inyentory  was  taken, 
the  seller  objecting  to  it  on  the  ground  that  he  did  not  want  his 
clerks  and  customers  to  know  of  the  sale,  and  because  of  the  time 
and  trouble  it  would  iuTolve.  The  whole  establishment  was  after- 
wards sold  at  sherifTs  sale  for  12,000.  The  jury  made  an  abate- 
ment to  the  defendant  The  opinion  states  the  instructions.  The 
plaintiff  appealed* 

ff.  M.  Oraffdatij  for  plaintiff  in  error. 

Fleming  d  McGarrMj  for  defendants  in  error, 

GoBDON,  J.  The  only  assignment  of  error  that  has  particidaily 
drawn  our  attention  in  this  case,  is  that  embracing  the  answer  to 
the  plaintiff's  fifth  point.  Complaint  is  made  that  the  answer  is 
not  responsiTe  to  the  point,  and  this,  we  think,  is  well  foanded. 
It  only  remains  for  us  to  consider  whether  the  plaintiff  was  entitled 
to  an  affirmative  answer,  for  if  not,  if  it  might  have  been  negatived 
or  refused,  then  he  has  nothing  of  which  to  complain.  The  point 
is  as  follows:  ''Even  if  the  jury  should  belieye  that  Fenn  relied 
upon  the  statements  as  to  the  value  of  the  stock,  made  by  the 
plaintiff,  yet  if  they  were  made  in  good  faith,  and  constituted  the 
latter^s  real  opinion  as  to  such  value,  though  the  estimate  mi^t 

•Compare  Oi^en««0(n  ▼.  £jMtefa  (28  Kans.  41^1 88  Am.  Bspb  in. 
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haye  been  too  high,  it  will  be  no  ground  of  defense  in  this  action, 
especially  as  the  defendant  had  full  opportunity  to  verify  the  state- 
ments, and  might  have  declined  the  purchase  unless  an  inventory 
was  taken." 

It  will  be  observed  that  this  point  is  put  upon  the  ground  that 
Fenn  relied  upon  the  statements  concerning  the  value  of  the  pro- 
perty, made  by  Bower,  and  consequently,  that  he  dealt  upon  the 
faith  of  those  representations.  This  of  course  means  that  Fenn 
was  induced  to  depend  upon  Bower's  knowledge  of  the  stock,  and 
to  trust  to  that  knowledge  rather  than  to  information  which  he 
might  have  acquired  by  an  inventory,  or  by  other  means.  This 
statement  of  the  question,  however,  settles  the  controversy  adversely 
to  the  point  put,  for  if  as  the  jury  have  found,  the  statements,  made 
by  the  plaintiff,  of  the  value  of  the  property,  were  false  m  fact, 
his  belief  that  they  were  true  was  of  no  consequence;  for  because 
of  such  belief  they  were  none  the  less  false,  neither  was  Fenn  the 
less  deceived  thereby.  If  Bower  chose  to  peimit  Fenn  to  contract 
with  him,  on  the  faith  of  his  statements  of  value,  he  was  bound 
not  merely  to  believe,  but  to  know,  that  they  were  true*  This  very 
point  is  ruled  in  the  case  of  Fisher  v.  Worrall,  5  W.  &  S.  478, 
wherein  it  was  held,  that  a  misrepresentation  by  a  vendor  of  an 
occult  quality  in  land,  though  it  may  have  been  made  in  ignorance 
of  the  truth,  and  although  the  vendee  agreed  to  run  the  risk  of 
this,  was  in  an  action  for  the  recovery  of  the  purchase-money  a 
decisive  objection  to  the  plaintiff's  recovery.  Here,  as  in  the  case 
m  hand,  the  contract  resulted  from  the  plaintiff's  representations, 
which  in  the  end  turned  out  not  to  be  true;  without  these,  the 
contract  never  would  have  been  made;  hence,  without  regard  to 
his  belief,  the  plaintiff  was  responsible  for  their  verity.  The  best 
indeed  that  can  be  said  for  Bower  is,  that  he  asserted  for  truth 
what  he  did  not  know  to  be  so,  but  this,  as  is  ruled  in  the  case 
above  cited,  is  equivalent  to  the  assertion  of  a  known  falsehood. 

Weiat  V.  Grant,  21  P.  F.  Smith,  95,  and  Watts  v.  Cummins,  9  id. 
85,  have  been  cited  in  support  of  the  point  under  consideration^ 
but  in  both  these  cases  Fisher  v.  WorraU  is  recognized  as  authority^ 
and  the  cases  are  so  clearly  distinguished^  by  Mr.  Justice  Agnbw^ 
who  delivered  the  opinions  in  the  two  first  named,  that  it  is  unneo* 
essary  for  us  to  attempt  a  re-discussion  of  the  subject 

[Omitting  a  minor  point.] 

Judgment  affirmed. 
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HAMA.KER  T.  BlAKCHABD. 
0nFeiiii.8t.877:) 

Lo9t prop&riif  bright  of  findtr. 

h  isrTUit  in  a  hotel  foand  a  roll  of  bank  notes  in  the  pablio  parior,  and  !■• 
fonned  her  master*  who  soggested  that  it  belonged  to  a  transient  gnest^  and 
received  the  money  from  her  to  give  to  him.  It  proved  not  to  belong  to  Um 
gnest,  and  the  servant  demanded  it  from  the  master,  who  ref aaed  to  vetiirD 
it.    HM,  that  she  oonld  recover  it  from  him.* 

ASSUMPSIT.  Sophia  Blanchard  was  a  domestic  in  a  hotel,  of 
which  the  defendant  was  the  proprietor.  While  Urns  em« 
ployedy  she  found  in  the  pablio  parlor  three  twenty-dollar  bills.  On 
finding  the  money  she  informed  defendant,  and  upon  his  remarkmg 
that  he  thought  it  belonged  to  a  certain  transient  guest,  she  gafe 
it  to  him  for  the  purpose  of  returning  it  to  the  guest  It  proved 
that  the  money  did  not  belong  to  the  guest,  and  no  claim  was  made 
for  it  by  anyone.  Sophia  afterward  demanded  it  of  defendant^  who 
refused  to  deliver  it  to  her.      The  plaintiff   had  judgment  belov. 

H.  /.  Oulberfson,  for  plaintiff  in  error.  —  An  innkeeper  is  liable 
for  the  goods  of  his  guest,  including  money,  and  if  they  are  brought 
within  the  inn  a  responsibility  is  created,  ffaus&r  v.  TuUy^  12  P. 
F.  Smith,  92;  Packard  v.  Norther affs  Administraiars,  2  Mete. 
(Ey.)  439  ;  B&rkshire  Woolen  Co.  t.  Prodor,  7Cush.  417;  Edwards 
on  Bailm.  (2d  ed.),  §  459;  Story  on  Bailm.,  §  417;  Jonee  on  Bailm. 
95;  1  Add.  on  Torts  (Wood's  ed.),  755,  752. 

J.  A.  McKeBy  for  defendants  in  error. 

Tbukkby,  J.  It  seems  to  be  settled  law  that  the  finder  of  lost 
property  has  a  valid  claim  to  the  same  against  all  the  world,  except 
the  true  owner,  and  generally  that  the  place  in  which  it  is  foood 
creates  no  exception  to  this  rule.  But  property  is  not  lost,  in  the 
sense  of  the  rule,  if  it  was  intentionally  laid  on  a  table,  counter  or 
other  place,  by  the  owner,  who  forgot  to  take  it  away,  and  in  such 
case  the  proprietor  of  the  premises  is  entitled  to  retain  the  enslodj. 
Whenever  the  surroundings  evidence  that  the  article  was  dqwdted 

»8ee  Botoen  V.  ;SiiO<wm  (flS  Ind.  181),  so  Am.  Bap.  m;  and  noMi.  ISl 
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in  its  place,  the  finder  has  no  right  of  possession  against  the  owner 
of  the  building.  McAvoy  v.  Medina^  11  Allen  (Mass.),  548.  An 
article  casually  dropped  is  withni  the  rule.  Where  one  went  into 
a  shop,  and  as  he  was  leaving  picked  up  a  parcel  of  bank  notes, 
which  was  lying  on  the  floor,  and  immediately  showed  them  to  the 
shopman,  it  was  held  that  the  facts  did  not  warrant  the  supposition 
that  the  notes  had  been  deposited  there  intentionally,  they  being 
manifeetly  lost  by  some  one,  and  there  was  no  circumstance  in  the 
case  to  take  it  out  of  the  general  rule  of  law,  that  the  finder  of  a 
lost  article  is  entitled  to  it  as  against  all  persons,  except  the  real 
owner.    Bridges  v.  Hawkesworth,  7  Eng.  Law  &  Eq.  424. 

The  decision  in  Mathews  y.  Harsell^  1  E.  D.  Smith,  393,  is  not 
in  conflict  with  the  principle,  nor  is  it  an  exception.  Mrs.  Mathews, 
a  domestic  in  the  house  of  Mrs.  Barmore,  found  some  Texas  notes, 
which  she  handed  to  her  mistress,  to  keep  for  her.  Mrs.  Barmore 
afterward  intrusted  the  notes  to  Harsell,  for  the  purpose  of  ascer- 
taining their  value,  informing  him  that  she  was  acting  for  her  ser- 
vant, for  whom  she  held  the  notes.  Harsell  sold  them,  and  appro- 
priated the  proceeds;  whereupon  Mrs.  Mathews  sued  him  and  re- 
covered their  value,  with  interest  from  date  of  sale.  Such  is  that 
case.  True,  Woodruff,  J.,  says:  *^  I  am  by  no  means  prepared  to 
hold  that  a  house-servant  who  finds  lost  jewels,  money  or  chattels, 
in  the  house  of  his  or  her  employer,  acquires  any  title  even  to  re- 
tain possession  against  the  will  of  the  employer.  It  will  tend  much 
moro  to  promote  honesty  and  justice  to  require  servants  in  such 
cases  to  deliver  the  property  so  found  to  the  employer,  for  the  bene- 
fit of  the  true  owner."  To  that  remark,  foreign  to  the  case  as 
understood  by  himself,  he  added  the  antidote,  ^^  And  yet  the  Court 
of  Queen's  Bench  in  England  have  recently  decided  that  the  place 
in  which  a  lost  article  is  found  does  not  form  the  ground  of  any 
exception  to  the  general  rule  of  law,  that  the  finder  is  entitled  to 
it  against  all  persons,  except  the  owner."  His  views  of  what  will 
promote  honesty  and  justice  are  entitled  to  respect,  yet  many  may 
think  Mrs.  Barmore's  method  of  treating  servants  far  superior. 

The  assignments  of  error  are  to  so  much  of  the  charge  as  in- 
structed the  jury,  that  if  they  found  the  money  in  question  was 
lost,  the  defendant  had  no  right  to  retain  it  because  found  in  his 
hotel,  the  circumstances  raising  no  presumption  that  it  was  lost  by 
a  guest,  and  their  verdict  ought  to  be  for  the  plaintiff.  That  the 
money  was  not  voluntarily  placed  where  it  was  found,  but  acci 
Vol.  XXXV— 84 
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dentally  lost,  is  settled  by  the  veidiot     It  is  admitted  that  it  was 

found  in  the  parlor,  a  public  place  open  to  alL    There  is  noting  to 

indicate  whether  it  was  lost  by  a  guest  or  a  boarder,  or  one  who  had 

called  with  or  without  business.     The  pretense  that  it  was  the 

property  of  a  guest,  to  whom  the  defendant  would  be  liable,  is  not 

founded  on  an  act  or  circumstance  in  evidence. 

Many  authorities  were  cited  in  argument,  touching  the  righto, 

duties  and  responsibilities  of  an  innkeeper  in  relation  to  his  guests; 

these  are  so  well  settled  as  to  be  uncontroverted.    In  respect  to 

other  persons  than  guests,  an  innkeeper  is  as  another  man.    When 

money  is  found  in  his  house,  on  the  floor  of  a  room  common  to  all 

classes  of  persons,  no  presumption  of  ownership  arises ;  the  case  is 

like  the  finding  upon  the  floor  of  a  shop.    The  research  of  counsel 

failed  to  discover  authority  that  an  innkeeper  shall  have  an  article 

which  another  flnds  in  a  public  room  of  his  house,  where  there  is 

no  circumstance  pointing  to  its  loss  by  a  guest    In  such  case  the 

general  rule  should  prevail.    If  the  flnder  be  an  honest  woman, 

who  immediately  informs  her  employer,  and  gives  him  the  article 

on  his  false  pretense  that  he  knows  the  owner  and  will  restoroit^ 

she  is  entitled  to  have  it  back  and  hold  it  till  the  owner  comes,    i 

rule  of  law  ought  to  apply  to  all  alike.    Persons  employed  in  inns 

will  be  encouraged  to  fidelity  by  protecting  them  in  equality  of 

rights  with  others.    The' learned  judge  was  right  in  hisinstmo- 

tions  to  the  jury. 

JudgmnU  affirm$i. 

Mbbcur,  J.,  dissents. 


Obozibb's  AppbaIi. 


(00Penn.St.8M.) 
Widow — decUonunder  huAatid^M  mU — perwnal  r^yX— fatawHiy. 

The  Btatatory  right  of  a  widow  to  elect  not  to  take  ander  her  hiuband'i  wA 
mast  be  exerdsed  bv  her  personally  in  her  life»  and  although  she  wis  pia- 
▼ented  by  insanity  from  making  election,  yet  the  right  cannot  be  mxmdmi 
after  her  death  by  her  representatives.* 

PETITION  by  the  administrators  of  Mary  Oles,  deoeaaed,  to  bo 
allowed  to  elect  not  to  accept  the  proYisions  of  her  hnsband'i 

^Oompare  Wrigihl  ▼.  TTett  (S  Laa»  ?8),  81  Am.  Bep.  088. 
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will  for  her.  The  opinion  states  the  facts.  The  petition  was  dis* 
missed  below.  In  the  Orphans'  Court,  Jskkik,  C.  J.,  delirercd 
the  following  opinion : 

**  The  first  question  is,  have  the  heirs  and  next  of  kin  of  Mary 
Oles  the  right,  either  for  her  or  themselyes,  to  waiye  the  provisions 
of  her  husband's  will  and  elect  to  take  a  distributive  share  of  his 
estate  under  the  statutes  ?  The  right  claimed  is  of  first  impression 
in  this  State;  no  reported  case  of  similar  claim  is  found  in  Penn- 
sylvania, and  many  widows  must  have  died  within  the  year,  without 
having  made  an  election. 

"  The  Stotute  of  Wills,  8th  April,  1833,  §  11,  pi.  12  (Br.  Purd. 
1476),  makes  a  devise  or  bequest  by  a  husband  to  his  wife  a  bar  of 
her  dower,  unless  the  will  declares  otherwise,  bat  provides  that 
nothing  therein  contained  shall  deprive  the  widow  of  her  choice, 
either  of  dower  or  of  the  estate  or  property  so  devised  or  bequeathed; 
and  the  act  of  11th  April,  1848,  construing  this  section,  admits 
her  to  a  share  of  the  personal  estate  of  her  husband  under  the  in- 
testate laws  as  well  as  his  real,  where  she  waives  the  provisions  of 
the  will,  and  repeats  that  the  said  widow  may  take  her  choice,  and 
the  act  of  29th  March,  1832,  provides,  that  at  any  time  after  twelve 
months  from  the  death  of  the  testator,  the  Orphans'  Court,  on  the 
application  of  any  person  interested  in  the  estate  of  the  decedent, 
shall  issue  a  citation  to  any  such  widow  to  appear,  etc.,  and  make 
her  election,  eta,  and  if  she  neglects  or  refuses  to  appear,  such  neg- 
lect or  refusal  shall  be  deemed  an  acceptance  of  the  devise  or  be- 
quest, and  a  bar  of  dower. 

"  Dower  at  the  common  law,  was  a  provision  for  a  widow  out  of 
the  lands  or  tenements  of  her  husband,  for  support  and  the  nurture 
of  her  children,  and  were  it  not  for  the  statute  giving  her  a  share 
of  her  personal  estate,  there  could  be  no  controversy  in  this  case; 
she  had  all  the  income  of  the  real  estate  of  her  deceased  husband 
while  she  lived. 

*'  Now  the  statute  (act  of  11th  April,  1848),  which  admits  her  to 
a  share  of  his  personal  estate,  only  does  so  '  in  case  she  elects  not  to 
take  under  the  last  will  and  testament  of  her  husband.'  The  right 
of  election  is  personal  to  her;  it  is  not  given  to  her  heir  or  admin- 
istrator. Her  title  comes  by  election;  '  it  is  the  election  that  hath 
obtained  it.'  There  are  no  inheritable  qualities  in  this  right  of 
election  vested  in  the  widow;  it  dies  with  her.  It  mus't  have  been 
known  to  the  law-maker  that  widows  often  die  within  a  year,  ox 
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even  within  a  few  days  after  the  decease  of  their  hasbandsyandhad 
it  been  intended  that  this  right  of  election  should  continue  after 
the  death  of  a  widow,  it  would  have  been  easy  to  have  said  so.  The 
intent  of  the  law  being  to  favor,  comfort  and  provide  for  her,  when 
she  died  there  was  no  more  need.  If  she  died  without  electing,  no 
choice  was  necessary,  there  would  be  no  purpose  to  subserve.  When 
a  right  grows  out  of  an  election,  it  cannot  arise  or  come  intoezisi- 
cnce  until  an  election  is  actually  made.  17.  8.  v.  Orundy,  3  Cr. 
337. 

**  There  is  some  authority  on  this  point  in  other  States.  In  Mis- 
souri, we  have  Welch  v.  Anderson^  28  Mo.  293,  under  a  statute  sab- 
stantially  like  our  own  (B.  Code,  1845,  p.  430);  it  was  held  that 
the  right  of  a  widow  was  strictly  personal  and  not  transmissible  by 
descent;  and  in  ffamiUan  v.  (/Neil,  9  Mo.  11,  the  same  princi[rie 
was  held.  In  the  former  case  the  widow  died  without  having  made 
an  election  and  her  heirs  sought  to  make  it,  as  heirs,  but  Scott,  J., 
said  there  was  no  right  or  estate  in  her  capable  of  descending  to 
her  heir.  In  Sherman  v.  Netatan^s  JUr'r,  6  Gray,  307,  under  a  stat- 
ute which  declares,  *  When  any  man  shall  die,  having  lawfully  dis- 
posed of  his  estate  by  his  will,  and  leaving  a  widow,  the  widow 
may,  at  any  time  within  six  months  after  the  probate  of  the  will, 
waive  the  provision  made  for  her  in  the  will,  and  she  shall  in  snch 
case  be  entitled  to  such  portion  of  the  real  and  personal  estate  aa 
she  M'ould  have  been  entitled  to  if  her  husband  had  died  intestatef 
it  was  held  in  that  case  that  although  the  widow  had  died  within 
seven  days  after  her  husband,  and  before  the  probate  of  the  will, 
and  her  heirs  had  made  the  application  within  six  months,  that  the 
right  of  election  must  be  exercised  personally  by  the  widow,  and 
that  the  statute  did  not  contemplate  any  advantage  should  be  de- 
rived by  the  heirs  from  the  privilege  ;  and  accordingly  there  was 
no  provision  or  direction  as  to  the  time  or  manner  in  which,  in  any 
contingency,  they  should  be  allowed  to  avail  themselves  of  it  To 
the  same  effect  is  Pinkerton^s  AdmW  v.  Sargenfs  Bafr,  102  Mass. 
568,  under  the  same  statute,  but  with  these  additional  featnies, 
namely,  that  the  widow  had  long  been  a  lunatic,  and  confined  in  a 
hospital,  and  her  right  of  election  had  been  exercised  by  her  guard- 
ian, as  well  as  by  herself,  and  the  decision  rests  upon  the  groond 
that  the  privilege  is  so  rigidly  personal,  that  no  one  could  exercisa 
it  for  her,  and  being  insane,  she  could  not  intelligently  do  so  for 
herself.     Then  there  is  Atherton  v.  Oorli$$t  101  Mass.  44^  to 
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effect;  and  hIso,  MerrUFa  AdmW  t.  Emery^a  Ea?r^  10  Pick,  507  ; 
Soofu^s  Hep.  V.  Boanef  3  Harr.  jk  McH.  95;  CoUinSy  AdmtW  f.  Cbr- 
man^s  EzW,  5  Md.  504,  all  coming  to  the  same  resalt,  namely,  that 
the  right  is  personal  to  the  widow.  On  both  reason  and  anthority, 
it  seems  clear  that  the  claimants  in  this  case  are  not  clothed  wiUi 
the  personal  privileges  of  their  relative,  Mary  Oles,  and  cannot  be 
permitted  to  exercise  the  right  of  election,  and  decline  the  provi- 
sions of  her  bnsband's  will. 

**  But  the  Jury  in  the  Common  Pleas  have  fonnd  that  Mary  Oles 
was  incapable  of  exercising  her  privilege  of  election  for  want  of 
mental  capacity,  and  how  is  the  case  affected  by  this  fact?  It  is  not 
to  be  donbted,  in  this  State,  under  the  authority  of  Kennedy 
V.  Johnston,  65  Penu.  St.  451;  s.  c.«  3  Am.  Bep.  650,  that  whilst  the 
court  hold  that  the  right  is  personal  to  the  widow,  yet  if  she  be 
incomi)etent  to  exercise  it,  it  is  not  lost,  nor  shall  it  fail  her,  but 
the  Court  of  Common  Pleas  will  advise  with  her  committee,  elect 
for  her,  and  then  record  the  election  in  the  Orphans'  Court  But 
where  she  dies  before  such  election  is  made,  how  then  ?  Is  the  case 
changed  so  that  the  same  reasons  which  exclude  the  heir  from  ex- 
ercising the  right  after  the  widow's  decease,  will  not  also  exclude  a 
court  from  doing  the  same  thing  ?  Is  there  a  survivorship  of  the 
right  in  the  one  any  more  than  in  the  other  P  Clearly  not.  The 
argument  which  excludes  the  heir  is,  that  the  right  of  election 
does  not  survive  the  life  of  the  elector.  So  long  as  the  lunatic  elec- 
tor lives,  the  court,  as  guardian,  is  invested  with  the  power  of 
choice ;  but  when  the  fountain  dries  up  in  death,  all  that  has  life  in 
it  dies  also.  In  short,  if  no  election  is  made  by  the  widow  during 
life,  when  she  is  competent  to  act  for  herself,  or  by  the  court  when 
she  is  not,  the  right  is  defeated  in  either  case,  the  time  and  oppor- 
tunity are  past,  and  it  never  was  intended  that  any  election  should 
be  made  after  her  death.  It  could  do  her  no  good,  and  the  good  of 
others  was  not  in  the  view  of  the  law-maker.  That  the  law  has 
been  so  understood  and  practiced  without  challenge  for  the  last 
century  is  apparent,  from  the  fact,  that  a  similar  claim  has  never 
been  n^e  with  sufficient  zeal  to  establish  a  precedent 
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Per  OuRiAM.  We  affirm  the  decree  Qpon  the  opmion  of  the 
learned  president  of  the  coart  below. 

Decree  affirmedi  and  appeal  dismissed  at  the  coat  of  the  appel- 
lant 


Ctomnr  of  Allegheny  y.  Oibsov. 

(ooptooiuat.  aor.) 

MwUdipalcorporaihn-^Uabilitp  ffrripL 

Under  a  statute  making  a  county  liable  for  property  "  situated  **  tlievBiD 
destroyed  by  a  mob»  provided,  upon  knowledge  of  the  destmotiTe  intention, 
notice  was  given  by  the  owner  to  certain  public  anthorities,aiid  he  himself  wis 
was  guilty  of  no  improper  conduct,  causing  the  de8trnction«  htUk  that  the 
liability  attached  for  property  owned  by  a  non-resident  of  the  State,  in  tita- 
sit  in  the  possession  of  a  common  carrier;  that  notice  by  the  owner  to  tfas 
authorities  was  not  required  except  where  he  had  knowledge  of  the  inten- 
tion nor  when  the  authorities  themselves  knew  the  intention  ;  and  that  the 
county  was  not  alMolved  although  it  was  beyond  its  power  to  put  down  tbs 
riot,  and  although  the  State  military  was  called  out  to  suppress  it,  and  fired 
upon  the  mob  before  the  destruction  of  the  property.    (See  noUtp,  SSS.) 

ACTION  for  property  destroyed  by  a  mob.  The  property  was 
shipped  at  Cincinnati  on  the  16th  of  Jnly,  1877,  for  Philadel- 
phia, by  the  Pittsburgh,  Cincinnati  &  St  Loois  Railroad  and  the 
Pennsylvania  Bailroad;  it  arrived  at  Pittsburgh  on  the  morning  of 
the  19th  of  July;  on  the  evening  of  that  day  the  sheriff  of  the 
county  of  Allegheny  was  notified  by  the  officers  of  the  Pennsylva- 
nia Railroad  Company  that  a  number  of  men  had  forcibly  taken 
possession  of  a  portion  of  the  railroad  company's  property,  and 
the  freight  of  shippers,  and  were  obstructing  the  passage  of  trains, 
and  was  requested  to  go  in  person  and  disperse  the  mob.  He  sent 
for  some  of  his  deputies,  and  proceeded  to  the  scene  of  the  distoib- 
ance.  Upon  his  arrival  he  found  several  hundred  men  in  posses- 
sion of  the  company's  road,  whom,  as  sheriff  of  the  county,  he 
ordered  to  disperse.  This  they  positively  refused  to  do,  and  said, 
**  they  were  going  to  hold  that  road,  and  that  they  were  going  to 
wade  in  blood  to  their  waists."  The  sheriff  then  sent  a  telegram 
to  the  governor  asking  for  troops  to  quell  the  riot.  An  order 
•ent  to  the  general  commanding  at  Fittsbuigh  to  moA  the 
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witli  troops.  On  Friday  and  Saturday  efforts  were  again  made  by 
the  sheriff  to  have  the  mob  disperse,  but  on  neither  occasion  was-- 
he  accompanied  with  a  posse  or  military  force,  his  efforts  to  procure^ 
a  posse  baying  been  unsuccessful  On  the  afternoon  of  Saturday 
he  accompanied  the  portion  of  the  State  military  force,  which  had 
arrived  from  Philadelphia,  to  2&th  street,  where  the  mob  was  in 
possession  of  the  railroad.  Here  he  again  addressed  the  rioters  and 
commanded  them  to  disperse.  His  efforts  were  again  unavailing, 
and  the  military  were  then  brought  up  and  attempted  to  force  back 
the  mob  in  possession  of  the  road.  The  rioters  assaulted  the  sol- 
diery with  stones,  clubs  and  pistol  shots,  and  the  latter  then  fired  on ; 
the  mob  and  a  number  of  persons  were  killed  and  wounded.  In  a 
few  hours  the  mob  was  largely  augmented  in  numbers,  and  during 
the  evening  and  night,  and  the  following  morning,  the  property  of 
the  railroad  company,  including  its  shops,  elevator  and  hotel,  and 
the  trains  upon  the  road,  were  all  destroyed  by  fire  kindled  by  the 
mob,  who  surrounded  the  property  and  trains,  and  would  allow  no 
interference  to  extinguish  it  In  the  fire  thus  enkindled  the  prop* 
erty  in  suit  was  burned.    The  plaintiff  had  judgment  below. 

S.  H.  Oeyer,  George  Shiras,  Jr^  George  W.  BiddU  and  Dsnisl 
Jgnew,  for  plaintiff  in  error. 

D.  T.  Wateouy  M.  W.  Ateheeon  and  Thomas  M.  MarehaU,  for 
defendants  in  error. 

Paxsok,  J.  This  was  one  of  the  cases  brought  against  the 
county  of  Allegheny  to  recover  damages  for  property  destroyed  by 
the  mob  during  the  riots  of  1877.  The  particular  pipperty  which 
is  the  subject  of  this  suit  consisted  of  sixty  barrels  of  whisky, 
belonging  to  the  plaintiffs  below.  It  was  wholly  destroyed,  and  its 
value  is  not  disputed.  A  verdict  and  judgment  were  had  in  favor 
of  the  plaintiffs,  and  the  defendants  have  removed  the  record  to 
this  court  for  review.  The  questions  it  presents  are  of  grave  im« 
portance. 

The  plaintiffs  have  no  common-law  remedy.  They  must  recover^ 
if  at  all,  by  virtue  of  act  of  May  dlst,  1841,  Pamph.  L.  416,  which 
provides  that  *Mn  all  cases  where  any  dwelling-house  or  other 
buUding  or  property,  real  or  personal,  has  been  or  shall  be  destroyed 
within  the  county  of  Philadelphia,  in  conseqnenoe  of  any  mob  of 
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riot^  it  shall  be  lawful  for  the  person  or  persons  interested  in  and 
owning  said  property  to  bring  suit  against  said  eounty  where  said 
property  was  situated  and  being,  for  the  recovery  of  such  damages 
as  he  or  they  sustained  by  reason  of  the  destruction  thereof,  and  the 
amount  which  shall  be  recovered  in  said  action  shall  be  paid  out  of 
the  CQunty  treasury,  on  warrants  drawn  by  the  commissioners 
thereof,  who  are  hereby  required  to  draw  the  same  as  soon  as  said 
damages  are  finally  fixed  and  ascertained. 

[Omitting  a  minor  question.] 

It  is  said  that  the  plaintiffs  did  not  prove  any  notice  to  a  oonsta* 
ble,  alderman,  or  a  justice  of  the  peace  of  the  ward,  borough  or 
township,  or  to  the  sheriff  of  the  county  in  which  their  property 
was  situated,  of  any  intent  to  destroy  their  property,  or  of  the  &ct 
that  a  mob  had  been  collected  for  such  purpose.  Nor  did  thej 
prove  that  sufficient  time  had  not  intervened  to  enable  them  to  do 
so;  and  that  in  the  absence  of  such  proof,  it  was  error  in  the  court 
below  to  charge  the  jury  that  under  all  the  evidence  in  the  case,  if 
believed  by  them,  the  plaintiffs  were  entitled  to  recover. 

It  is  provided  by  the  eighth  section  of  the  act  of  1841,  that  ''no 
person  or  persons  shall  be  entitled  to  the  benefits  of  this  act  if  it 
shall  appear  that  the  destruction  of  his  or  their  property  was  caused 
by  his  or  their  illegal  or  improper  conduct,  nor  unless  it  be  made  to 
appear  that  he  or  they,  upon  the  knowledge  had  of  the  intention  or 
attempt  to  destroy  his  or  their  property,  or  to  collect  a  mob  for 
such  purpose,  and  sufficient  time  intervening,  gave  notice  thereof 
to  a  constable,  alderman  or  justice  of  the  peace  of  the  ward,  bor- 
ough  or  township  in  which  said  property  may  be  situated,  or  to  the 
sherili  of  the  said  county,  and  it  shall  be  the  duty  of  the  said 
sheriff,  alderipan,  constable  or  justice,  upon  the  receipt  of  such 
notice,  to  take  all  legal  means  to  protect  siud  property,  so  attacked 
or  threatened,"  etc. 

It  is  manifest  that  a  property-owner  cannot  be  in  default  for 
want  of  having  given  notice  under  this  act,  unless,  first,  he  had 
knowledge  of  an  intention  on  the  part  of  the  mob  to  destroy  his 
property;  and  second,  that  there  was  sufficient  time  intervening  to 
give  the  notice  contemplated  by  said  act  It  is  equally  dear  that 
the  object  of  such  notice  is  to  inform  the  proper  officer,  so  that  the 
property  may  be  protected.  These  positions  are  fully  snstained  by 
authority,  both  in  this  State  and  in  New  Yoric,  where  a  statute 
similar  to  the  act  of  1841  exists.    In  Donogbue  ▼.  CbufUy  itf  PhO^ 
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delphia,  2  BaiT.  230,  it  was  said  by  Mr.  Justice  Skrgeant:  "The 
next  question  is  as  to  the  notice.     The  act  of  assembly  requires 
that  notice  be  given  to  the  sheriff,  alderman,  justice  or  constable, 
where  there  is  sufficient  time  interyening.     But  in  what  cases  is  the 
party  required  by  the  act  to  give  this  notice  ?    When  he  has  knowl- 
edge of  tho  intention  or  attempt  to  destroy  his  property,  or  to  col- 
lect a  mob  for  such  purpose.   It  would  be  strange  to  require  him  to 
give  notice  when  he  has  not  such  knowledge,  and  therefore  in  such 
case  he  is  not  debarred  from  his  remedy,  though  he  has  not  given 
such  notice.'*    In  SL  MiehaeVs  Church  v.  County  of  Philadelphia^ 
Bright.  121,  the  defendant  offered  to  prove  that  several  days  before 
the  property  was  burned  notice  was  giyen  to  two  of  the  trustees  of 
the  church  of  such  intention,  and  that  they  had  neglected  to  give 
any  notice  to  the  sheriff.     Bogers,  J.,  rejected  the  offer  because  the 
knowledge  was  not  had  by  or  notice  given  to  the  trustees  in  their 
corporate  and  official  capacity.     It  would  be  equally  unnecessary  to 
give  notico  to  the  sheriff  or  other  officer  where  he  already  had  knowl- 
edge of  the  facts,  or  snch  notice  would  be  unavailing  for  the  purpose 
of  protection.  Newberry  \.  New  Tori,  1  Sweeney,"  369;  Schtellein  v. 
Kings  County,  43  Barb.  491.     That  the  sheriff  of  Allegheny  county 
had  knowledge  of  the  mob  and  of  their  intention  clearly  appears 
from  the  testimony  of  that'officer,  offered  by  the  defendants  them- 
selves.   The  sheriff  had  visited  the  mob  on  the  evenings  of  July 
I9th,  20th  and  21st.    When  he  saw  the  mob  on  the  evening  of  the 
19th  they  had  commenced  their  work  by  the  forcible  seizure  and 
retention  of  possession  of  the  property  of  the  railroad  company. 
When  he  ordered  them  to  disperse  they  refused  to  do  so,  and  told 
him  'Uhey  were  going  to  hold  that  road,  and  that  they  were  going 
to  wade  in  blood  to  their  waists."    The  sheriff  adds:   The  mob  re- 
mained in  possession  of  the  road  and  increased  in  numbers,  and  that 
continued  until  Saturday  evening.     Mr.  D.  M.  Watt  was  examined 
on  behalf  of  the  plaintiffs,  and  said  that  he  called  upon  the  sheriff^ 
in  company  with  Hon.  John  Scott,  of  counsel  for  the  company,  on 
Thursday  night,  July  19th,  and  informed  that  officer  "that  the 
property  of  the  company  was  in  possession  of  a  mob  at  Twenty- 
eighth  street,  and  that  we  were  unable  to  move  our  trains  or  get 
possession  of  the  switches,  and  that  we  desired  protection.     Mr. 
Scott  called  upon  him,  on  the  part  of  the  company,  for  a  proper 
force  to  protect  the  property  of  the  company,  and  to  protect  tho 
company  in  the  movement  of  their  business.    No  destmctioa  of 
you  XXXV— 86 


674  PENNSYLVANIA, 

Coanty  of  Allegheny  v.  Qibeon. 


property  took  place  until  after  fiife  o'clock  p.  m.  of  July  2l8t  It  is 
manifest^  therefore,  the  objection  that  proper  notice  was  notgiTen, 
nnder  the  act  of  I84I9  is  withoat  fonndatiou. 

It  was  further  objected  that  the  plaintiffs'  bailees,  the  Pennsyl- 
vania  Railroad  Company,  were  gailty  of  improper  conduct,  within 
the  meaning  of  the  act  of  184L  The  eighth  section  of  that  act 
provides  that  no  **  person  *  *  *  shall  be  entitled  to  the  benefit 
of  this  act  if  it  shall  appear  that  the  destruction  of  his  property  wss 
cansed  by  his  *  *  *  illegal  or  improper  conduct"  It  was  con- 
tended that  by  using  the  words  **  illegal  or  improper  conduct,"  the 
law  makes  a  distinction  between  conduct  which  is  actually  iUegai 
and  that  which,  although  |^ot  technically  unlawful,  may  be  still 
improper.  Just  what  is  'improper  conduct^''  within  the  meaning 
of  the  act  of  1841,  is  a  nice  question.  We  are  not  without  rulings 
in  our  own  State  and  elsewhere,  where  similar  statutes  exist,  that 
may  throw  some  light  on  the  question.  In  Danoghuev.  PhUadtl' 
phiay  Hupra^  Chief  Justice  Oibsok  placed  his  rulings  on  the  legal 
rights  of  the  owners  of  the  property,  and  when  it  was  urged  that 
the  introduction  of  armed  men  into  the  house,  under  the  excite- 
ment existing  at  the  time  of  the  firing  upon  the  mob,  was  injndi- 
cious,  he  replied,  in  his  charge  to  the  jury:  ^' That  it  was  justifiable 
to  introduce  men  and  arms  into  the  house  as  the  exercise  of  a 
freeman's  privilege,  whether  there  was  an  apprehension  of  danger  or 
not;  and  that  if  the  mob  was  not  fired  on  until  after  it  had  beguu 
the  attack,  this  part  of  the  defense  had  failed."  To  the  same  effect 
are  the  rulings  of  Mr.  Justice  Rogers,  in  Hermiia  of  SL  AugusiiM 
V.  Philadelphia  County,  Brightly,  116,  and  81.  JiicJiaers  ChurtA  t. 
Philadelphia  County^  id.  121.  It  would  seem  to  be  clear  that  in 
order  to  defeat  a  recovery  upon  this  ground,  for  property  destroyed 
by  a  mob,  the  'improper  conduct"  must  have  been  the  proximate 
cause  of  the  destruction.  '^  Was  caused  "  is  the  language  of  the  act 
In  Lavery  v.  Philadelphia  County ,  2  Barr.  233,  it  was  said  by  Mr 
Justice  Sergeant:  ''In  order  to  debar  a  person  from  the  remedv 
provided  by  the  act  of  assembly  of  31st  of  May,  1841,  it  most  be 
made  to  appear,  in  the  words  of  the  act,  that  the  destruction  of  his 
property  was  caused  by  his  illegal  or  improper  conduct."  In  the 
State  of  New  York,  the  statute  reads,  that  "  no  person  shaD  be  en- 
titled to  recover,  if  it  shall  appear  upon  the  trial  thereof  that  such 
destruction  was  occasioned  or  in  any  manner  aid6d»  sanctioned  or 
permitted  by  the  carelessness  ornegKgeDoe  or  saoh  penon.''  J^t. 
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CoufUy  of  Niagara,  36  N.  Y.  297,  was  decided  upon  this  act.  It 
was  an  action  for  the  destruction  of  a  dwelling-house.  The  county; 
in  the  court  below,  offered  to  prove  that  the  house  was  a  notorious 
bawdy-house,  kept  by  the  plaintiff  as  such;  that  it  was  the  resort  of 
prostitutes,  thieves,  and  murderers;  that  prior  to  its  destruction  a 
policeman  of  the  town  was  found  murdered  in  front  of  the  house, 
and  that  he  was  so  murdered  by  some  one  who  made  the  house 'ii( 
resort,  and  during  a  drunken  debauch  therein;  that  when  this  fact 
became  known,  the  citizens  were  so  enraged  that  in  a  body  they 
assembled  and  destroyed  the  house.  The  court  below  rejected  the 
offer,  and  this  ruling  was  affirmed,  both  in  the  Supreme  Court  and 
the  Court  of  Appeals.,  and  it  was  held  that  the  act  of  the  plaintiff, 
which  would  prevent  her  recovery,  must  be  the  proximate  cause, 
and  the  loss  the  natural  and  necessary  consequence.  See,  also, 
BhdgeU  v.  County  of  Syraeuwy  86  Barb.  526.  It  has  never  yet 
been  held  that  the  assertion  of  a  legal  right  in  a  legal  manner,  in 
pursuit  of  a  legal  and  ordinary  business,  was  such  '*  improper  con- 
duct as  woald  prevent  the  owner  of  property  destroyed  by  a  mob, 
from  recovering  its  value,  under  the  act  of  1841,  or  similar  stat- 
utes. It  is  not  pretended  that  the  plaintiffs  did  any  improper  act. 
They  were  hundreds  of  miles  away,  and  knew  nothing  of  the  de- 
struction of  their  property  until  it  was  accomplished.  But  it  is 
said  they  are  responsible  for  the  act  of  the  Pennsylvania  Railroad 
Company,  their  bailees.  Conceding  this  to  be  so  for  the  purposes 
of  this  case,  what  act  of  the  company  was  illegal  or  improper, 
within  the  meaning  of  the  statute?  It  was  said  that  the  mob  was 
fired  upon.  Granted.  But  by  whom?  Not  by  the  Pennsylvania 
Railroad  Company,  but  by  the  military  sent  there  by  the  governor 
of  the  State,  in  resi>onse  to  a  telegram  from  the  sheriff  of  Alle- 
gheny county,  asking  for  troops  to  assist  in  quelling  the  riot. 
Whether  the  firing  was  judicious  under  the  circumstances,  we  are 
not  called  upon  to  say.  It  is  no  part  of  this  case.  It  is  enough 
for  us  to  know,  that  whether  judicious  or  otherwise,  it  was  an  act 
for  which  neither  the  company  nor  the  plaintiffs  are  responsible. 
But  it  is  said  the  company  reduced  the  wages  of  their  employees* 
and  in  the  face  of  the  dissatisfaction  produced  thereby  endeavored 
to  move  their  trains  in  opposition  to  the  will  of  the  mob.  A  more 
untenable  position  than  this  could  not  well  be  imagined.  For 
some  days  oars  loaded  with  freight  from  distant  points  had  been 
accnioulatiiig  in  the  yaida  at  Pittsbaigh,  by  leaacm  of  the  strike 
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and  the  refusal  of  the  strikers  to  allow  them  to  be  moYed  forward 
to  their  destination.  The  result  was  a  blockade,  paralyzing  the 
bnsinesB  of  the  country,  npon  this,  one  of  its  greatest  arteries  of 
commerce.  In  such  a  vast  collection  of  freight  there  must  haTO 
been  much  of  a  perishable  nature.  It  was  the  duty,  inyolving  i 
legal  responsibility  on  the  part  of  the  company,  to  forward  it  In 
doing  so  they  were  but  asserting  a  legal  right  and  performing  a 
legal  duty  which  they  owed  to  shippers  and  consignees.  Their  ao> 
tion  was  neither  illegal  nor  improper  under  the  act  of  1841. 

It  was  further  objected,  that  **  where  an  insurrection  is  by  rea- 
son of  its  nature  and  extent  beyond  the  power  of  the  local  authori- 
ties to  anticipate  or  subdue,  a  county  cannot  be  held  liable  for  the 
loss  of  property  destroyed  during  and  in  consequence  of  if  This 
proposition  is  a  ciystallization  of  the  offers  of  evidence  contained 
in  the  fourth  and  fifth  assignments  of  error.  To  which  may  be 
added  the  point,  pressed  upon  the  argument,  that  after  the  appear- 
ance of  the  military  of  the  State  npon  the  scene,  in  obedience  to 
the  order  of  the  executive  authority,  the  responsibili^  of  the 
county  of  Allegheny  ceased.  The  word  'insurrection''  in  this 
connection,  is  not  applicable.  The  meaning  of  it  is:  ''Arising 
against  civil  or  political  authority;  the  open  and  active  opposition 
of  a  number  of  persons  to  the  execution  of  law  in  a  city  or  State; 
a  rebellion;  a  revolt; "  Worcester.  There  was  nothing  of  the  kind 
here.  It  was  a  mob,  and  nothing  more.  It  has  never  been  held 
that  the  responsibility  of  a  city  or  county  for  the  violence  of  a  mob 
depends  upon  its  size  or  formidable  character,  or  that  the  failure  of 
the  civil  authorities  to  suppress  it,  or  that  their  calling  npon  the 
military  authorities  for  aid  relieved  them  from  liability.  History 
fhmishes  three  notable  instances  which  go  far  to  establish  the  con- 
trary view.  The  first  one  to  which  I  refer  was  the  "No  Popery" 
riots  of  London,  in  Jnne  1780.  This  was  the  most  extensive  riot 
of  which  we  have  any  record.  For  several  days  the  mob,  number- 
ing sixty  thousand  persons,  had  complete  control  of  London.  The 
authorities  were  paralyzed.  The  immediate  cause  of  the  tnmnlt 
was  the  presentation  of  a  petition  by  Lord  Oeorge  Gk>rdon  to  F^* 
liament  for  the  repeal  of  Sir  George  Saville's  act  for  the  relief  of 
Catholics.  The  riot  commenced  on  June  8d,  and  continued  until 
June  8th.  It  was  not  confined  to  the  city  of  London,  but  spretd 
throughout  the  kingdom.  The  whole  city  was  in  a  state  of  anarchy. 
On  the  evening  of  Jnne  6ih,  tiiirtjr-siz  difbrent  fires  were  lagisg^ 
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caused  bj  the  mob.  The  famous  prisons  of  the  Fleet  and  King's 
Bench  were  fired,  and  the  prisoners  released ;  all  the  public  build* 
logs  threatened;  many  private  houses  sacked,  including  that  of 
the  chief  magistrate  of  the  highest  criminal  court  in  the  kingdom. 
Lord  Mansfield,  whose  furniture,  pictures,  books  and  papers  were 
all  burned.  More  than  four  hundred  and  fifty  persons  were  killed. 
It  was  only  by  the  vigorous  use  of  the  military  power  that  the  mob 
was  finally  subdued.  The  courts  of  England  held  that  the  loss 
fell  within  the  statute,  and  the  respective  hundreds  were  liable. 
Another  instance  is  the  Philadelphia  riots  of  1844.  Here,  again,  the 
civil  power  was  wholly  inadequate  to  suppress  the  mob,  and  it  was 
only  put  down  at  last  by  the  stem  use  and  display  of  the  military  arm. 
Said  the  late  Judge  King,  in  his  charge  to  the  grand  juiy :  ^*  Our 
city  during  these  scenes  of  violence  has  exhibited  the  appearance 
of  a  town  of  war,  instead  of  the  pacific  seat  of  science  and  litera- 
ture, of  commerce  and  the  industrial  arts.''  The  amount  of  prop- 
erty destroyed  was  large,  for  all  of  which, the  county  was  held  liable 
under  the  act  of  1841.  Later  still,  we  have  the  draft  riots  of  New 
York  in  1863,  when  an  entire  army  corps  was  withdrawn  from  the 
front,  where  it  was  sorely  needed,  to  hold  in  check  the  rebellious 
elements  of  that  city.  In  numerous  cases  the  Court  of  Errors  and 
Appeals  held  the  city  liable.  Newberry  v.  New  York,  1  Sweeney, 
3G9;  Davidson  v.  Mayor,  2  Bobt  230)  Darlington  v.  Same,  31  N. 
Y.  1G4.  Some  idea  of  the  extent  of  the  damages  caused  by  the 
mob  during  this  riot  may  be  inferred  from  the  fact  that  upon  the 
argument  of  the  case  last  cited,  counsel  representing  the  plaintiffs 
in  nine  hundred  and  fifty  other  cases  were  heard.  It  may  be  that 
the  point  now  under  discussion  was  not  made  in  any  of  the  suits 
growing  out  of  the  three  great  riots  above  referred  to.  I  do  not 
find  any  trace  that  it  was.  In  view  of  the  hundreds  of  cases,  of 
the  large  interests  involved,  of  the  number  of  eminent  counsel  em- 
ployed, not  only  in  England,  but  in  New  York,  and  in  this  State, 
the  fact  that  no  such  point  has  ever  before  been  made,  is  persua- 
sive evidence  that  there  is  nothing  in  it.  This,  however,  is  not 
conclusive,  and  in  view  of  the  gravity  of  the  issue  involved,  we 
will  consider  it  as  a  new  question. 

The  act  of  1841  is  both  a  remedial  and  penal  statute.  It  is  re- 
medial, so  far  as  it  provides  for  compensation  to  the  person  whose 
property  has  been  destroyed,  and  penal,  so  far  as  it  throws  the  bur« 
den  of   that  compensation  upon  the  municipality  within  whose 
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borders  the  destrdction  took  place.  It  is  bat  an  extension  of  the 
ancient  English  law,  which  made  the  inhabitants  of  the  respective 
h a ndreds  responsible  for  robberies  committed  therein.  Formerly, 
as  we  have  seen,  a  person  robbed  had  his  remedy  against  any  in- 
habitant of  the  hundred;  that  is  to  say,  the  inhabitants  were 
jointly  and  severally  liable.  Then  the  law  was  so  changed,  that 
damages  recovered  against  an  individual  conld  be  assessed  against 
all  the  inhabitants,  so  as  to  compel  contribution.  Afterward  it  was 
still  further  modified  so  as  to  give  the  right  of  action  against  the 
hundred.  The  principle  upon  which  this  legislation  rested  was 
that  every  political  subdivision  of  the  State  should  be  responsible 
for  the  public  peace  and  the  preservation  of  private  property;  and 
that  this  end  could  be  best  subserved  by  making  each  individnal 
member  of  the  community  surety  for  the  good  behavior  of  his  neigh* 
bor  and  forthatof  each  stranger  temporarily  sojoumingamongthem. 
The  effect  was  to  make  each  citizen  a  detective,  and  on  the  alert  to 
prevent  as  well  as  to  detect  and  punish  crime.  There  was  no  excep- 
tion in  favor  of  robberies  committed  by  overwhelming  numbers, 
and  by  such  a  show  of  force  as  to  overawe  and  overpower  the 
limited  constabulary  of  the  hundred,  or  such  as  were  committed  bj 
strangers.  In  either  case  the  hundred  was  liable  to  the  person 
robbed,  however  diflScult  or  impossible  it  might  be  for  the  inhabit* 
ants  to  anticipate  or  prevent  it.  It  was  evidently  a  police  regala- 
tion,  based  upon  grounds  of  public  policy,  and  enforced  without  re- 
gard to  the  hardships  of  particular  cases.  Our  act  of  1841  is  also 
a  police  regulation,  and  rests  upon  like  grounds  of  policy.  Under 
our  political  system  the  State  grants  a  portion  of  its  sovereignty  to 
certain  municipalities.  It  clothes  them  with  certain  of  its  powers, 
and  exacts  from  them  in  return  the  performance  of  certain  duties. 
Among  the  powers  granted  is  that  of  maintaining  a  police  force. 
Among  the  duties  exacted  is  that  of  preserving  the  public  peace. 
There  is  an  implied  contract  between  the  State  and  every  munici* 
pality,  upon  which  it  bestows  a  portion  of  its  sovereignty,  that  such 
municipality  shall  preserve  the  public  peace,  and  maintain  good 
order  within  its  borders.  The  State  lends  its  aid  when  the  lot-d 
authorities  are  overborne,  and  a  call  for  assistance  is  made  in  ilte 
manner  pointed  out  by  law.  But  it  is  entirely  within  the  powerof 
the  sovereign  to  make  such  communities  responsible  for  thepreser* 
vation  of  order.  The  privileges  conferred  must  be  taken  with  sock 
burdens  as  the  law-making  power  chooeea  to  annex  thereto,  and 
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where  liability  for  mob  violence  is  imposed  without  qualification,  it 
is  not  within  the  scope  of  judicial  power  to  write  exceptions  into 
the  law  which  the  le;^datnre,  in  its  wisdom,  has  not  seen  proper  to 
pla^  th^pe.  It  n^ay  seem  a  harsh  rule  to  hold  a  community  re- 
spoosible  for  the  effects  of  mob  yiolenccy  which  apparently,  at  least, 
they  had  no  power  to  preyent;  yet  not  more  so  than  to  hold  every 
inhabitant  of  the  English- hundred  liable  for  a  robbery  of  which  he 
kiiew  nothing,  and  had  no  means  of  arresting. 

In  both  cases  it  is  a  i)olice  regulation.  It  is  based  upon  the 
theory,  that  with  proper  vigilance,  the  act  might  and  ought  to  have 
been  preyented.  That  this  is  true  with  mobs,  as  a  general  rule,  is 
wellv  known..  A  mob  is  always  cowardly,  and  usually  of  slow 
growth.  It  increases  in  size  and  courage  just  in  proportion  as  the 
mthorities  evince  hesitation  or  timidity.  That  this  hesitation  is 
often  the  result  of  indifference,  if  not  of  open  sympathy,  is  unfor- 
tunately too  true.  It  is  rare  that  a  mob  is  without  a  large  body  of 
sympathizers  at  its  commencement*  This  is  because  its  fury  is 
generally  directed  against  an  unpopular  object.  In  populous  com- 
munities, especially  in  large  cities,  there  are  always  antagonisms  of 
race,  religion,  politics  or  social  condition,  which  enable  the  dema- 
gogue to  fan  the  fires  of  popular  discontent,  and  incite  the  disor- 
derly to  acts  of  violence.  It  is  because  of  this  sympathetic  feeling 
that  mobs  are  often  enabled  to  get  the  mastery,  the  fact  being  over- 
looked that  a  mob,  when  once  aroused  and  maddened  by  success, 
becomes,  like  a  wild  beast,  dangerous  alike  to  friend  and  foe.  There 
is  nothing  upon  the  face  of  this  record  to  show  that  the  Pittsburgh 
riots  of  1877  were  an  exception  to  this  rule.  We  see  no  evidence 
of  any  serious  attempt  upon  the  part  of  the  local  authorities  to  sup- 
press it  at  the  time  of  its  commencement.  A  feeble  attempt  wad 
made  by  the  sheriff,  resulting  in  the  enrollment  of  some  half-dozen 
deputies.  But  there  was  no  proclamation  calling  upon  the  body  of 
the  county  to  come  to  his  assistance,  in  preserving  the  public  peace. 
No  one  doubts  at  this  day  that  if  a  proper  effort  had  been  made  at 
the  proper  time,  the  mob  could  have  been  held  in  check.  No  one 
doubts  that  it  would  have  been,  had  the  citizens  of  the  county 
realized  that  they  were  responsible  for  the  los&  But  this  act  of 
assembly,  folded  away  among  the  pamphlet  laws,  was  probably  for- 
gotten or  overlooked,  even  by  those  who  knew  of  its  existence.  In 
the  end,  the  mob  that  had  defied  the  military  power  was  put  down 
in  the  main  by   the  civil  authorities,  after  the  citizens  had  been 
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aroused  by  a  sense  of  common  danger.  The  law  will  not  tolerate 
the  spectacle  of  a  great  city  looking  on  with  indifference,  while 
property  to  the  value  of  millionB  is  being  destroyed  by  a  mob.  To 
prevent  just  sncli  occurrences  was  one  of  the  objects  of  the  act  of 
1841.  The  fact  that  the  State,  when  called  upon,  rendered  its  as- 
sistance, and  sent  a  portion  of  its  military  to  the  scene,  did  not  ab- 
solve the  connty  from  its  implied  obligation  to  preserve  the  peace, 
nor  from  its  responsibility  for  a  neglect  of  that  duty.  Were  it  oth- 
erwise, it  might  be  to  the  interest  of  a  mnnicipality  to  increase  the 
size  of  the  mob. 

The  right  of  the  plaintiffs  to  recover  is  farther  resisted  npon  the 
ground,  1.  That  being  non-residents,  they  are  not  entitled  to  the 
benefit  of  the  act  of  1841;  and  2,  That  the  property  having  been 
shipped  at  Cincinnati  for  Philadelphia,  and  destroyed  on  the  can 
en  route,  was  not  **  situate  '*  in  the  county  defendant,  within  the 
meaning  of  the  act.  The  first  ground  of  objection  appears  to  be 
based  npon  a  mistake  of  fact.  The  "  history  of  the  case,''  fur- 
nished by  the  defendant,  asserts  that  the  plaintiflb  are  citizens  of 
Philadelphia.  I  notice,  howeiier,  that  in  the  case  of  Webb  &  Sod, 
argued  with  this,  the  plaintiffs  are  citizens  of  Baltimore,  Haiy- 
land.  As  therefore  the  point  must  bo  met  in  that  case,  I  will  dis- 
pose of  it  here. 

No  authority  has  been  cited,  nor  has  any  sufficient  reason  beeu 
shown,  why  the  act  should  not  apply  to  the  property  of  non-resi- 
dents. It  is  broad  enough  in  its  terms  to  cover  it  **  In  all  cases," 
is  the  language  of  the  statute.  There  is  nothing  in  the  spirit  or 
reason  of  the  act  to  discriminate  against  non-residents.  The 
stranger  robbed  had  his  remedy  against  the  hundred,  as  well  as  if 
he  had  been  an  inhabitant  thereof.  Our  entire  system  of  law,  for 
the  protection  of  person  and  property,  places  the  citizen  and 
stranger  upon  the  same  plane  of  security.  It  has  never  yet  said  to 
a  mob:  You  must  not  touch  the  property  of  A.«  because  he  is  a 
citizen  of  the  State,  but  you  may  work  your  will  upon  the  property 
of  B.,  because  he  is  a  non-resident.  On  the  contrary,  it  protects 
the  property  of  a  stranger  stopping  for  a  single  night  at  a  hotel,  so 
far  as  he  brings  it  with  him,  precisely  as  it  prelects  that  of  a  life- 
long citizen.  Any  other  rule  would  be  churlish  and  inhospitable, 
and  if  successfully  asserted,  would  very  materially  lessen  the  busi- 
ness of  the  State,  by  diverting  passengers  and  freight  into  ohannds 
where  a  more  liberal  rule  of  law  prevailed. 
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Was  the  property  situated  within  the  coantj?  Strictly  speakings 
personal  property  cannot  be  said  to  hare  a  situs.  It  is  .situated 
whereyer  it  may  happen  to  be  for  the  time  being.  This  is  all  that 
the  word  means  in  the  act  of  assembly  as  applicable  to  personal 
property  of  this  description.  The  act  as  before  stated  is  remedial 
as  to  the  sufferer.  Similar  acts  have  been  invariably  so  regarded, 
and  have  been  construed  liberally.  In  Hyde  v.  Cogan,  2  Doug. 
699,  which  was  one  of  the  cases  growing  out  of  the  Lord  Oeorge 
Clordon  riots  of  1780,  the  statute  was  largely  considered,  and  all  the 
judges  except  Lord  AIaksfield  gave  an  opinion.  Said  Willes,  J.: 
'^The  sixth  clause  I  rather  consider  as  remedial.  It  may  be  said 
to  be  penal  as  to  the  hundred,  but  is  certainly  remedial  as  to  the 
sufferer."  Ashhubst,  J.:  '^The  purpose  of  this  act  is  remedial, 
and  therefore  it  ought  to  receive  a  liberal  construction."  Bullbb, 
J.:  ''The  statute  is  so  penned  that  the  words  might  possibly  admit 
of  two  constructions,  and  therefore  it  is  material  to  consider  whetheif 
it  is  penal  or  remedial,  because  there  is  a  well-known  difference  in 
the  rule  of  construction  as  applied  to  laws  of  the  one  sort  and  of 
the  other.  When  they  are  remedial  tiie  interpretation  is  to  be  lib- 
eral, so  as  best  to  apply  to  the  end.  *  *  *  If  the  clause  upon 
which  this  case  arises  (6)  is  remedial,  which  I  think  it  is,  the  most 
extensive  sense  must  prevail,  and  it  was  so  held  in  both  cases  cited 
at  bar.  Radcliffe  v.  JEden;  Wilmot  v.  ITorion.  But  independent 
of  autliority,  as  the  clause  is  remedial,  it  must  receive  a  liberal 
construction."  It  was  accordingly  held  in  that  case  that  under  the 
statute  of  Oeorge  I,  commonly  called  the  Biot  Act  —  which  made 
it  felony  without  benefit  of  clergy  for  any  persons  unlawfully,  riot- 
ously and  tumultuously  assembled  together,  to  the  disturbance  of 
the  public  peace,  unlawfully  and  with  force  to  demolish  or  pull 
down  any  church  or  chapel,  or  any  building  for  religious  worship, 
etc.  — if  any  persons  riotously  assembled,  in  part  demolish  or  pull 
down  a  dwelling-house,  and  at  the  same  time  destroy  goods  and 
furniture  in  the  house,  although  such  goods  and  furniture  were  not 
destroyed  by  means  of  the  pulling  down  of  the  house,  the  hundred 
is  liable,  under  the  above  statute,  for  the  destruction  of  the  fumi- 
ture,  as  well  as  of  the  house.  And  in  Donoghue  v.  City  of  PhiladeU 
phta,  supra,  an  accidental  destruction  by  fire,  communicated  from 
a  building  fired  by  a  mob,  was  held  to  be  within  the  act.  In  Com^ 
missianers  of  Kensington  v.  County  of  Philadelphia,  1  Harris,  76, 
it  was  held  that  a  municipal  corporation  is  included  within  the 
Vol.  XXXV— 86 
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term  person  or  persons,  anthorized  by  the  act  of  1841,  to  bring  sait 
for  injiirj  to  its  property  by  a  mob.  Of  a  similar  statute  in  Ker 
York  the  Supreme  Court  of  that  State  in  SchieUein  v.  Kings  CoutUfff 
supra,  said:  ^^The  statute  must  receive  a  reasonable  and  libenl 
construction."  And  of  our  own  statute  Justice  Bogers  said  at 
nisi  prius,  in  Hermits  of  Si.  Augttsiine  v.  County  4ff  PhUaddphiOf 
supra:  ^'Tho  act  of  assembly  has  been  carefully  drawn,  and  i» 
wise,  just  and  beneficial  in  its  character.  *  *  *  If  the  act  is 
always  rigidly  enforced  when  violated,  the  effect  will  be  found 
highly  beneficial/'  It  requires  no  strain  to  bring  the  property  in 
question  within  the  letter  and  spirit  of  the  act  of  1841.  On  the 
contrary,  it  would  require  a  wrenching  of  the  law  to  hold  that  the 
act  did  not  apply. 

The  learned  judg6  was  right  in  rejecting  the  offers  of  evidence 
embraced  in  the  second,  third  and  fourth  specifications.  It  is  mani- 
fest that  if  received  they  would  not  have  amounted  to  a  defense. 
The  offers  were  also  vague,  involving  conclusions  rather  than  factai 
An  offer  to  show  that  the  mob  was  bevond  the  control  of  the  cml 
authorities  was  incomplete  in  the  absence  of  any  attempt  to  prove 
its  numbers  or  size,  or  that  an  effort  had  been  made  to  suppress  it 
An  examination  of  the  bill  of  exceptions  shows  that  while  the 
learned  judge  rejected  the  offers  as  a  whole,  he  nevertheless  allowed 
the  witnesses  to  proceed,  with  the  understanding  that  they  were  to 
be  checked  if  necessary.  In  this  way  the  defendants  got  before  the 
jury  a  very  full  history  of  the  riots,  which  was  not  contradicted  in 
its  essential  features. 

Upon  all  the  points  presented  the  law  is  against  the  coonty. 

The  judgment  must  therefore  be  i^rmed. 

Judgment  affirmed. 

NoTB  mr  THE  Rbpobtbr.  —  In  Solomon  ▼.  City  of  JTingstois  M  Hun,  56Bi.  Uie  plaiBtlfl>i 
store  took  flre ,  and  a  crowd .  which  had  assembled  to  see  the  fire,  having  shown  an  indls^ 
tlon  to  break  into  the  store,  the  chief  engineer  turned  a  stream  of  water  upon  Qiem,  whsi^ 
upon  he  was  struck  with  a  brlckf  and  went  away  to  get  a  revolver.  WhOe  he  was  goae — 
some  fifteen  minutes  — the  crowd  kicked  the  door  and  windows  open,  went  Into  the  tton^ 
broke  the  show-cases  therein,  threw  and  left  upon  the  floor  a  portion  of  the  goods,  sad 
carried  other  pordons  of  them  away.  It  was  held  that  the  city  was  liable,  under  the  tM* 
ute,  for  the  loss  and  damage,  as  well  as  for  what  was  carried  off  as  for  what  was  lHarsQr 
**  destroyed,**  and  that  notice  to  the  public  authorities  of  the  danger  waa  unneoeasiy 
under  the  circumstances.  LjtutmBD,  P.  J.,  said :  **  It  is  plain  that  though  theorisliisl  par* 
pose  for  which  the  crowd  assembled  was  lawful,  yet  they  might  unite  in  unlawful  oondscC 
and  thus  become  rioters."  "  It  could  make  no  real  difference  whether  the  rioters  sctniHy 
destroyed  the  personal  property  on  the  premises  of  Solomon,  or  whether  tfaej  took  R  Mt 
of  his  premises  and  then  actually  destroyed  it.  And  whetlier  they  destroyed  the  booti 
and  shoes  by  cutting  them  to  pieces,  or  by  wearing  them  out,  would  matter 
Itoplalntlfl.**   **When  the  crowd  became  a  riotk  there  was  BO  time  to  glf«  1 
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Dted — reaerwOiim  of  timber — limUatUm  €f  tbm  nferUrjf, 

la  A  deed  reserving  the  rfghitocu^and  remove  timber,  **  at  way  uid  all  tiiiie8» 
also  the  right  of  ingreee  and  egress  at  any  and  all  times  tor  the  space  of 
twelve  jears  from  the  date  above  written,  for  the  purpose  so  as  aforesaid,** 
the  right  of  entry  and  of  property  ceases  with  the  twelve  years.* 

EJECTMENT.  The  decision  depended  on  the  eonstrnotion  of 
the  following  olause  in  a  deed  :  ^*  And  also  reserving  unto  the 
parties  of  the  first  part  hereto,  their  heirs  and  assigns,  all  the  pine 
timber  on  the  aforesaid  six  warrants  or  tracts,  together  with  the 
right  and  privilege  to  cat,  remove,  take  and  carry  away  the  same, 
or  any  part  thereof,  at  any  and  all  times,  also  the  right  of  ingress 
and  egress  at  any  and  all  times,  for  the  space  or  term  of  twelye  years 
from  the  date  first  above  written  for  the  purpose  so  as  aforesaid.'' 
The  plaintiff  had  judgment  below. 

O^orge  A.  Baihbun,  for  plaintiffs  in  error. 

John  O.  Hall  and  C,  H.  McCauley,  for  defendant  in  error. 

Paxson,  J.  Whether  we  regard  the  clause  in  controversy,  in 
the  deed  from  Kingsbury  to  Yeazie,  as  a  reservation  or  an  excep- 
tion, the  result  is  the  same,  for  in  either  event  Kingsbury  or  his 
grantee  of  the  timber  was  restricted  to  twelve  years,  in  which  to 
cut  and  remove  it.  The  reservation  of  the  timber  was  not  an  abso- 
lote  severance  of  it  from  the  freehold.  It  was  a  severance  only 
upon  the  condition  of  its  removal  within  twelve  years.  It  is  true 
no  such  express  condition  appears,  and  the  words  proviso^  ita  quod 
and  sub'Condiitoney  so  much  relied  upon  by  Lord  Coke,  are  not  to 
be  found  in  the  reservation.  But  conditions  may  be  implied  as 
well  as  expressed.  There  is  abundance  in  the  reservation  from 
which  such  a  condition  maybe  implied.  ^^If  a  man  grant  all  his 
trees  to  be  taken  within  five  years,  the  grantee  cannot  take  any  after 
the  expiration  of  five  years,  for  this  is  in  the  nature  of  a  condition 
annexed  to  the  grant.''    Bacon's  Abr.,  tit.  Grant     In  BouttnY. 

•  ise  soalro>  irons  v.  ir«65(lSTrooin,S09,S8Am.Bepw]9Bi  aodnote,  jw 
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Mitchell,  3  Harris,  371,  fchere  was  a  sale  of  the  land,  excepting  and 
reserying  therefrom  all  the  timber  that  is  saitable  for  rafting  and 
sawing  of  OYery  description/'  In  that  case  no  time  was  limited 
within  which  the  timber  mast  be  remoyed,  yet  it  was  held  that 
*^  the  grant  was  in  its  yery  nature  determinable;  the  right  to  cut 
timber  was  not  to  continue  foreyer  at  the  pleasure  of  the  grantee 
and  his  assigns;  and  if  from  the  destruction  of  the  trees,  the  subject 
of  it,  or  the  refusal  of  the  party  to  exercise  his  right  after  a  reason- 
able notice  to  do  so,  the  right  itself  is  determined;  the  priyilegeof 
entry  is  gone  with  it,  and  the  owner  of  the  land  may  sue  for  breach 
of  close,  though  he  may  not  recoyer  in  damages  the  yalue  of  treos 
taken*  the  property  of  which  is  not  in  him."  In  the  case  in  hand, 
the  parties  haye  fixed  the  time  during  which  the  trees  may  be  re- 
moyed.  Had  no  time  been  limited,  the  law  would  haye  allowed  i 
reasonable  time  in  order  that  the  grantor  might  not  be  defeated  of 
his  reseryation.  But  he  would  haye  been  compelled  to  remoye  them 
upon  reasonable  notice,  otherwise  the  reseryation  would  haye  been 
a.  perpetual  seryitude,  which  was  not  contemplated  by  the  parties, 
and  is  repugnant  to  the  grant.  Haying  fixed  their  own  time  for 
the  remoYal  of  the  timber,  it  is  too  clear  for  argument,  that  the 
right  of  entry  falls  with  its  expiration.  It  was  contended,  howeyer, 
that  eyen  if  the  right  of  entry  is  gone,  the  right  of  property  in  the 
trees  remains,  and  the  case  stated  was  eyidently  framed  to  meet 
this  possibility.  It  would  certainly  be  a  barren  right  to  own  trees 
upon  another's  land,  with  no  right  of  entry  to  take  them  away. 
The  plaintiffs  haye  no  such  property  in  the  timber.  The  limitation 
upon  the  right  of  entry  was  a  limitation  upon  the  exception  itseli 
It  was  a  reseryation  of  the  timber  for  twelye  years  and  no  longer. 
After  that  time,  the  trees  remaining  passed  with  the  grant  of  the 
soil  to  which  they  were  attached.  This  is  the  construction  placed 
upon  such  agreements  in  the  lumber  regions  where  they  are  fre- 
quent, and  it  accords  with  reason  and  common  sense.  We  made  a 
somewhat  similar  ruling  in  Leconte  y.  Royer^  decided  in  1877. 

It  also  appears  by  the  case  stated,  that  Kingsbury  sold  the  timber 
in  question,  to  one  Joseph  S.  Hyde,  twenty-six  days  before  his  deed 
to  Veazie,  with  the  right  to  take  it  off  for  twelye  years  from  the 
date  of  the  sale.  Whateyer  the  rights  of  the  defendants  may  be^ 
the  plaintiffs  by  their  own  showing  haye  none. 

The  judgment  is  reyersed,  and  judgment  on  the  case  gtaied  tm 
the  defendant  Judgment 
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MfoMbk  inttrumeni — transfer  for  awfeowlwif  dM» 

4  Boto  of  A  third  penon,  transferred  as  secaritj  for  an  anteosdent  debt,  tbt- 
traoaferee  giving  np  nothing  and  incorring  no  fresh  liabUitj,  is  aabjaet  to 
equities  as  between  the  transferree  and  the  maker.    {8e$  noit,  p,  088.) 

ACTION  to  enforce  vendor's  lien.     The  opinion  states  the  casa- 
The  complainant  had  judgment  below. 

K€/il  d  Stehmondf  for  complainant. 
A.  A.  Hffde,  for  defendant 

NioHOLSOK,  0.  J.  Craighead  filed  bis  bill  in  the  Chancery  Court 
at  Jasper^  to  enforce  his  vendor's  hen  against  a  lot  in  Jasper.  He 
claims  the  lien  by  the  transfer  to  him  of  three  notes  of  $138  each, 
by  B.  T.  Redfield  &  Co.,  on  Albert  Wells,  given  for  the  lot,  with  a 
title  bond  to  convey  title  when  the  parobase-money  is  paid.  The 
MB  was  taken  for  ooniessed-as  to  Bedfleld  and  A.  Wells. 
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W.  Byrne,  the  partner  in  the  firm  of  K  T.  Bedfield  &  Go^  an- 
swers and  contests  Craighead's  lien.  He  states  that  E.  T.  Bedfield 
&  Go.  conveyed  the  lot  to  W.  Byrne,  pua  trustee,  to  secure  debts  dae 
to  Christian  Byrne,  and  that  afterward,  with  the  consent  of  Chris- 
tian  Byrne,  he  made  a  priyate  sale  of  the  lot  to  A.  Wells  for  $400, 
and  took  his  three  notes  for  $133.33,  each  payable  toE.  T.  Bedfield 
&  Co.;  that  he  took  and  held  the  notes  for  the  benefit  of  Christian 
Byrne,  and  while  they  were  so  held,  his  partner,  E.  T.  Bedfield,  got 
possession  of  the  n9tes  and.  transferred  them  by  delivery  to  Thoi. 
O.  Craighead  as  collateral  secnrity  for  a  liability  of  Craighead  as 
fltayor  for  D.  T.  Bedfield  &  Co. ;  that  after wm4  the  liability  of 
Craighead  was  released  by  payment  of  the  debt,  bnt  that  the  notes 
were  then  held  as  indemnity  for  other  liabilities  of  Craighead  for 
E.  T.  Bedfield  &  Co.,  and  .that  the  notes  ;were  afterward  indorsed 
to  Craighead  by  R  T.  Bedfield,  and  that  Craighead  took  and  held 
the  notes,  with  full  notice  that  they  were  a  trust  fund  for  the  bene- 
fit of  Christian  Byrne. 

W.  Byrne  filed  his  answer  as  a  cross-bill,  making  Craighead,  E. 
T.  Bedfield,  A.  Wells,  and  Christian  Byrne  defendants. 

Craighead  demurred  to  the  cross-bill  of  W.  Byrne,  but  his  de- 
murrer was  overruled,  and  he  was  allowed  to  answer.  Craighead 
answered  the  cross-bill,  insisting  on  his  lien  as  claimed  in  his  origi- 
nal bill.  Neither  of  the  other  defendants  to  the  cross-bill  an- 
swered, nor  was  process  served  on  them. 

The  chancellor  dismissed  the  cross-bill  on  the  hearing  and  de- 
creed a  sale  of  the  lot  to  satisfy  Craighead's  lien.  It  is  not  denied 
that  the  three  notes  and  the  judgments  rendered  thereon  against 
Wells  in  favor  of  Craighead  are  liens  on  the  lot  in  controrenj. 
But  the  question  is,  whether  Craighead,  the  indorsee  of  the  note% 
or  W.  Byrne,  the  trustee  for  Christian  Byrne,  is  entitled  to  the 
benefit  of  lien.  The  probate  of  the  deed  of  trust  was  not  nfl- 
cient  to  admit  it  to  registration,  the  clerk  failing  to  certify  that  he 
was  personally  acquainted  with  E.  T.  Bedfield,  the  maker  thereof; 
bnt  it  is  shown  by  the  proof  that  Wells  purchased  from  W.  Byrne 
with  knowledge  of  the  trust  deed.  The  registration^  thersfon^ 
was  not  material,  as  between  them. 

It  appears  further  that  the  deed  of  trust,  although  it  purports  to 
be  made  by  E.  T.  Bedfield  &  Co.,  was  in  fact  only  ezecnted  by  £ 
T.  Bedfield;  the  other  party,  W.  Byrne,  not  having  signed  it  Bat 
the  deed  was  made  to  W.  Byrne,  who  already  had  the  titk  as  pari* 
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Her,  and  as  he  consented  to  the  conTejance,  and  held  the  title  ak 
trustee,  and  still  claims  as  trustee,  the  beneficiary.  Christian  Byrne, 
is  entitled  to  its  benefits,  unless  Craighead  has  acquired  a  superioir 
lien  as  an  innocent  purchased  and  holder  of  the  notes. 

In  his  answer  to  Byrne's  cross-bill  Craighead  says:  **  These  notes^ 
as  well  as  respondent  remembers,  were  placed  in  his  hands  by  £L 
T.  Bedfileld  to  secure  respondent  as  stayor  upon  a  judgment  in 
favor  of  Thomas  Wood  against  E.  T.  Bedfield  &  Co.,  and  were 
placed  in  his  hands  before  he  entered  his  name  as  stayor.  This 
judgment  was  afterward  settled  by  said  Bedfield  &  Co.,  as  respond! 
«n t  was  and  is  informed;  and  upon  its  payment  said  Bedfield  directed 
respondent  to  retain  them  as  collateral,  collect  them  if  possible, 
and  apply  the  proceeds  to  the  payment  of  a  debt  due  John  Cum- 
mings  against  said  Byrne  &  Bedfield,  and  on  which  respondent  was 
security,  or  any  others  upon  which  he  was  liable." 

He  stateii  further  that  when  the  notes- WQre  delivered  to  him  bj 
E.  T.  Bedfield  he  had  no  knowledge  of  the  claim  of  Christian 
Byrne  and  others,  but  he  bad  knowledge  of  his  claim  before  he  pro-' 
cured  E.  T.  Bedfield  to  indorse  the  notes  to  )iim  in  the  firm  liani^ 
of  E.  T.  Bedfield  ft  Co. 

Upon  the  principle  decided  in  Kimbro  v.  Lytle^  10  Yerg.  429, 
which  has  been  repeatedly  followed  in  this  court,  when  Craighead 
received  the  note  as  collateral,  and  therefore  incurred  the  liability 
of  a  stayor  to  the  judgment  of  Wood  against  E.  T.  Bedfield  ft  Co., 
he  took  them  in  due  course  of  trade  and  free  from  any  equities 
outstanding  against  them.  But  he  proceeds  to  state  that  the 
Wood  judgment  was  paid  by  Bedfield  &  Co.,  and  then  he  retained 
.  the  notes,  with  Bedfield's  consent,  as  indemnity  against  his  liabil* 
ity  for  Bedfield  ft  Co.  on  a  debt  to  Cummings  and  other  liabilities. 
There  were  pre-existing  liabilities  for  which  the  notes  were  held  as 
indemnity  by  Craighead.  He  gave  up  nothing  and  incurred  no 
liability  upon  receiving  the  notes. 

In  the  case  of  Kimbro  v.  Lytte^  10  Yerg.  423,  this  court  said: 
''  That  due  course  of  trade  is  where  the  holder  has  given  for  the 
note  his  money,  goods  or  credit  at  the  time  of  receiving  it,  or  has, 
on  flocount  of  it,  incurred  some  loss  or  incurred  some  liability.^ 
But  in  Godingttm  v.  Bay,  20  Johns.  637, 11  Am.  Dec.  342,  approved 
by  this  court  in  Kimbro  v.  Lytte^  and  Ntchol  v.  Bate,  10  Yeig.  43%  it 
was  held  that  where  notes  were  fraudulently  passed  by  an  agent  to  se- 
cure the  defendant  against  responsibilities  assumed  by  himasindoiseK 
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of  bis  notes,  they  not  being  received  in  the  dae  coarse  of  trade,  nor 
for  a  present  consideration,  the  defendant  was  not  entitled  to  hold 
them  against  the  true  owner.  This  antbori^  is  conclusiye  against 
the  right  of  Craighead  to  bold  the  three  notes  as  against  Byrne,  the 
real  owner.  The  notes  were  payable  to  K  T.  Bedfield  &  Ca,  but 
really  belonged  to  W.  Byrne  for  the  benefit  of  Christian  Byrne. 
Redfield,  as  partner  of  W.  Byrne,  got  possession  of  the  notes  and 
transferred  them  to  Craighead,  who  was  his  father-in-law,  to 
secure  him  against  existing  liabilities  for  E.  T.  Redfield  &  Go.  If 
these  notes  are  decreed  to  \f.  Byrne,  Craighead  has  lost  nothing. 
He  gave  nothing  for  them,  and  incurred  no  new  liabili^  upon 
receiving  them.  It  follows  that  he  did  not  receive  them  in  due 
course  of  trade,  but  that  he  took  them  subject  to  the  equities  of 
W.  Byrne  as  trustee  for  Christian  Byrne. 

The  decree  of  the  chancellor  dismissing  Byrne's  cross-bill  and 
giving  Craighead  relief  on  his  original  bill  will  be  reversed,  and 
Craighead's  original  bill  will  be  dismissed,  and  a  decree  will  be  ren- 
dered giving  Byrne  relief  on  his  cross-bill.  The  costs  of  this  court 
and  of  the  court  below  will  be  paid  by  Craighead. 

Decree  revereetL 

NoTK  BY  THE  Rbportkr.—  See  contra,  Mix  ▼.  Nat,  Bank  cf  BlaominQUm^  91  UL  tO;  a.  c 
38  Am.  Rep.  44,  and  note,  40.  The  subject  has  been  recently  dtgcuaiied  and  decided  to  the 
contrary  in  BrooHdvn  City  and  Ntwtoum  Railroad  Co.  ▼.  Nat,  Bank  cf  the  Bepukttc,  In 
the  Federal  Supreme  Court,  October  term,  1879.  The  court  there  said,  by  Habl&v,  J.: 
'*The  bank,  we  have  seen,  reoelTed  the  note  before  Its  maturity,  indorsed  In  bUnk,  with- 
out any  express  agreement  to  give  time,  but  without  notice  that  It  was  other  than  orcUaaiy 
business  paper,  or  that  there  was  any  defense  thereto,  and  In  ignorance  of  the  purposes  for 
which  it  had  been  executed  and  delivered  to  Hutchinson  A  Ingersoil.  Did  the  bank, 
imder  these  circumstances,  become  a  holder  for  value,  and  as  sudi  entitled,  acconMiyte 
the  recognized  principles  of  commercial  law,  to  be  protected  against  the  eqfuities  or  d^ 
fenses  which  the  railroad  company  may  have  against  the  other  partiee  to  the  note  r 

*'  This  question  was  carefully  considered,  though  perhaps  it  was  not  abaointely  neoeassiy 
to  be  determined,  in  Swift  v.  Tyson^  16  Pet.  1.  After  stating  that  the  law  reelecting  n«o- 
tiable  instruments  was  not  the  law  of  a  single  country  only,  but  of  the  commercial  worHL 
the  court,  speaking  by  Mr.  Justice  Stobt,  said:  *  And  we  have  no  hesitation  In  aayiag  thil 
a  pre-existing  debt  does  constitute  a  valuable  consideration  in  the  sense  of  the  general  nil» 
already  stated  as  applicable  to  negotiable  instruments.  Assuming  It  to  be  tnie  (wUch, 
however,  may  well  admit  of  some  doubt  from  the  generality  of  the  language)  that  Ike 
holder  of  a  negotiable  instrument  is  unaffected  with  the  equities  between  antecedent  psit> 
ies,  of  which  he  has  no  notice,  only  where  he  receives  It  In  the  usual  coarse  oC  trade  snl 
business  for  a  valuable  consideration,  before  It  becomes  due ;  we  are  prepared  to  say  thai 
receiving  it  in  payment  of,  or  as  security  for  a  pre-exitii9ig  dM,  is  aocordii^  to  the  kBOva 
usual  course  of  trade  and  business.  And  why,  upon  principle,'  continued  the  oouft. 
« should  not  a  pre-existing  debt  be  deemed  such  a  valuable  coosideratioD?  It  is  for  the 
benefit  and  convenience  of  the  commercial  world  to  give  as  wide  an  extent  aa  piacHnsWn 
to  the  credit  and  circulation  of  negotiable  paper,  that  it  may  paas  not  only  aa  aeeuritvffDr 
new  puichasesand  advances,  made  upon  the  transfer  thereof,  but  also  hi  paymentoC  aadai 
•Bcuriry  for  pre-existing  debts.   The  creditor  is  thereby  enabled  to  reaUnur  to 
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debt,  and  thus  may  safely  give  a  prolonged  credit,  or  forbear  from  taking  any  legal  steps 
to  enforce  bis  rights.  The  debtor  also  has  the  advantage  of  making  his  negotiable  securi- 
ties of  equivalent  value  to  cash.  But  establish  the  opposite  conclusion,  that  negotiable 
paper  cannot  be  applied  in  the  payment  of,  or  as  security  for  pre-existing  debts,  without 
letting  in  all  the  equities  between  the  original  and  antecedent  parties,  and  the  value  and 
circulation  of  such  securities  must  be  essentially  diminished,  and  the  debtor  driven  to  the 
embarrsssment  of  making  a  sale  thereof,  often  at  a  ruinous  discount,  to  some  third  person* 
and  then  by  circuity  to  apply  the  proceeds  to  the  payment  of  his  debts.  What,  indeed, 
upon  such  a  doctrine  would  become  of  that  large  class  of  cases,  where  new  notes  are  given 
by  the  same  or  by  other  parties,  by  way  of  renewal  or  security  to  banks,  in  lieu  of  old  secu- 
rtties  discounted  by  them,  which  have  arrived  at  maturity?  Probably  more  than  one-half 
of  all  the  bank  transactions  in  our  country  as  well  as  those  of  other  countries  are  of  this 
nature.  The  doctrine  would  strike  a  fatal  blow  at  all  discounts  of  negotiable  securities  for 
pre-existing  debts.' 

**  After  a  review  of  the  English  cases,  the  court  proceeded :  '  They  directly  establish  that 
a  bona  >lde  holder,  taking  a  negotiable  note  in  payment  of,  or  as  security  for  a  pre-exist- 
ing debt,  is  a  holder  for  a  valuable  consideration,  entitled  to  protection  against  all  the 
equities  between  the  antecedent  parties.  * 

**Tbe  opinion  In  that  case  has  been  the  subject  of  criticism  in  some  courts,  because  It 
seemed  to  go  beyond  the  precise  point  necessary  to  be  decided,  when  declaring  that 
the  bona  JUie  holder  of  a  negotiable  note  taken  as  collateral  security  for  an  antecedent 
debt,  was  protected  against  equities  existing  between  the  original  or  antecedent  parties. 
The  brief  dissent  of  Mr.  Justice  CAntoir  was  solely  upon  that  ground,  which  renders  it  quite 
certain  that  the  whole  court  was  awaro  of  the  extent  to  which  the  opinion  carried  the  doo 
trines  of  the  commercial  law  upon  the  subject  of  negotiable  instruments  transferred  or  de- 
livered as  security  for  antecedent  Indebtedness.  In  the  Judgment  of  this  court,  as  then 
oonstitated  (Mr.  Justice  Catron  alone  excepted),  the  holder  of  a  negotiable  instrument, 
received  before  maturity,  and  without  notice  of  any  defense  thereto,  is  uiiaflPected  by  the 
equities  or  defenses  of  antecedent  parties,  equally  whether  the  note  is  taken  as  collateral 
seenrity  for.  or  in  payment  of,  previous  indebtedness.  And  we  understand  the  case  of  Jfo 
Carty  v.  Root,  21  How.  430,  to  affirm  8io{ft  v.  Tusofi,  upon  the  point  now  under  considera- 
tion. It  was  there  said:  '  Nor  does  the  fact  that* the  bills  were  assigned  to  the  plaintiff  as 
onilateral  security  for  a  pre-existing  debt,  impair  the  plalntifTs  right  to  recover.  *  •  • 
The  delivery  of  the  bills  to  the  plahitUf  as  collateral  security  for  a  preexisting  debt,  undet 
the  decision  of  Swtft  v.  Tywn^  was  legal.* 

**  It  may  be  remarked  In  this  connection  that  the  courts  holding  a  different  rule  have  unl* 
formly  referred  to  an  opinion  of  Chancellor  Kent  in  Bay  v.  Coddington,  6  Johns.  (N*.  Y.)  60, 9 
Am.  Dec.  26S,  reaffirmed  in  Coddington  v.  Bay,  20  id.  tfS7;  11  Am.  Dec.  343.  There  Is,  however, 
some  reason  to  believe  that  the  views  of  that  eminent  Jurist  were  subsequently  modified.  In 
the  0th  edition  of  his  Commentaries,  side  page  81,  note  b,  prepared  by  himself,  reference  is 
made  to  Stalker  r.  McDoTiald,  0  Hill,  98,  in  which  the  principles  asserted  in  Bayy*  Codding^ 
ton  were  re-examined  and  maintained  in  an  elaborate  opinion  by  Chancellor  Walworth, who 
took  occasion  to  say  that  the  opinion  in  Sufift  v.  Tyson  was  not  correct  in  declaring  that  a 
preexisting  debt  was  of  itself,  and  without  other  circumstances,  a  sufficient  consideration  to 
entitle  the  bonaftdehclider,  without  notice,  to  recover  on  the  note,  when  it  might  not,  as 
between  the  original  parties,  be  valid.  But  Chancellor  Kent  adds:  *  Mr.  Justice  Story,  on 
Promissory  Notes,  p.  215,  note  1,  repeats  and  sustains  the  decision  in  Suijt  v.  Tywiiy  and 
I  am  Inclined  to  concur  in  that  decision  as  the  plainer  and  better  doctrine.*  Of  course  It 
did  not  escape  his  attention  that  the  court  in  Ao</T  v.  Tyaon  declared  the  equities  of  prior 
parties  to  be  shut  out  as  well  when  the  note  was  merely  pledged  as  collateral  security  for 
a  pre-existing  debt,  as  when  transferred  In  payment  or  extinguishment  of  such  debt. 

**  Aocording  to  the  very  general  concurrence  of  Judicial  authority  In  this  country  as  well 
as  elsewhere,  it  may  be  regarded  as  settled  In  commercial  Jurisprudence —there  being  no 
statutory  regnlations  to  the  contrary  —  that  where  negotiable  paper  is  received  in  payment 
of  an  antecedent  debt;  or  where  it  is  transferred  by  indorsement,  as  collateral  tocurity  for 
f  debt  created,  or  a  purchase  made  at  the  time  of  transfer;  or  the  transfer  is  to  secure  a 
debt,  not  due ,  under  an  agreement  express  or  to  be  clearly  implied  from  the  circumstances, 
ttat  tjbm  oollectlon  of  the  principal  debt  Is  to  be  postponed  or  delayed  ontil  the  collateral 
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matures;  or  where  time  is  agreed  to  be  given  and  Is  actually  given  upon  a  debt  overdne  ia 
coosideratlon  of  the  transfer  of  negotiable  paper  as  coUatend  security  therefor ;  or  wbeie 
the  transferred  note  takes  the  place  of  other  paper  previously  pledged  as  coQalend  seen, 
rity  for  a  debt,  either  at  the  time  such  debt  was  eontracted  for  or  befofe  It  beosme  due;  Is 
each  oC  these  cases  the  holder  who  takes  the  transferred  paper  bef6re  ita  maturity,  and 
without  notice,  actual  or  otherwise,  of  any  defense  thereto.  Is  held  to  have  received  It  ia 
due  course  of  business,  and  In  the  sense  of  the  oonmierctal  law,  becomes  a  holder  for  valne, 
entitled  to  enforce  payment  vrithout  regard  to  any  equity  or  defense  which  exists  between 
prior  parties  to  sudi  paper. 

'*  Upon  these  propositions  there  seems  at  this  day  to  be  no  substantial  oonfllot  of  author' 
ity .  But  there  is  such  conflict  where  the  note  Is  transferred  as  collateral  security  merdf, 
without  other  circumstances,  for  a  debt  previously  created.  One  of  the  grounds  upon 
which  some  courts  of  high  authority  refuse  in  such  cases  to  apply  the  rule  aanounoed  la 
Swift  V.  Tyson  is,  that  transactions  of  that  kind  are  not  in  the  usual  and  ordinary  coorM  of 
commeroial  dealings.  Bnt  this  objection  is  not  sustained  by  the  reoogniaed  usages  of  the 
commercial  world,  nor,  as  we  think,  by  sound  reason.  The  transfer  of  ncgoCJable  papfr 
as  security  for  antecedent  debts,  nothing  more,  constitutes  a  material  and  an  faerMsIng 
portion  of  tiie  oonunerce  of  the  country.  Such  transactions  have  beoome  very  commoB  hi 
financial  circles.  They  have  grown  out  of  the  necessities  of  business,  and  In  these  dsjs  of 
great  commercial  activity  they  contribute .  largely  to  the  benefit  and  convenienoe  both  of 
debtors  and  creditors.  Mr.  Parsons,  in  his  Treatise  on  the  Law  of  Promissory  Notes  and 
9111s  of  Exchange,  discusses  Uie  general  question  of  the  transfer  of  negotiable  paper  under 
three  aspects— one,  where  the  paper  is  received  as  collateral  security  for  anteeedeat 
debts.  We  concur  with  the  author,  *  that  when  the  principles  of  the  law  mercbaat  hava 
established  more  firmly  and  unreservedly  their  control  and  their  protection  over  the  In- 
struments of  the  merchant,  all  of  these  transfers  (not  affected  by  peculiar  dnsnmstaaoei) 
will  be  held  to  be  regular,  and  to  rest  upon  a  valid  consideration.*  1  Pars,  on  KoCes  and 
Bills,  818  (Sded.) 

"  Another  ground  upon  which  some  courts  have  declined  to  sanction  the  rule  aanoanced 
in  Swift  V.  Ty9on  is,  that  upon  the  transfer  of  negotiable  paper  merely  as  ooOateral  aaca- 
rity  for  an  antecedent  debt,  nothing  is  surrendered  by  the  Indorsee  —  that  to  pennlt  the 
equities  between  prior  parties  to  prevail  deprires  him  of  no  right  or  advantage  enjoyed  at 
the  time  of  transfer;  imposea  upon  him  no  additional  burdens,  and  subjects  him  to  no  ad- 
ditional inconveniences. 

**  This  may  be  true  in  some,  but  It  Is  not  true  in  most  cases,  nor.  In  our  opinion,  is  It  ever 
true  when  the  note,  upon  Its  delivery  to  the  transferee.  Is  In  such  form  as  to  make  him  a 
party  to  the  instrument,  and  to  impose  upon  him  the  duties,  which,  according  to  the  oooi- 
mercial  law,  must  be  discharged  by  the  holder  of  negotiable  paper  In  order  to  fix  liafafl^f 
upon  the  indorser. 

**The  bank  did  not  take  the  note  in  suit  as  a  mere  agent  to  receive  the  amonntdue  vhei 
It  suited  the  convenience  of  the  debtor  to  make  payment.  It  received  the  note  under  aa 
obligation  impoaed  by  the  conunercial  law  to  present  It  for  payment  and  give  notieeof 
non-pasrment  in  the  mode  prescribed  by  the  settled  rules  of  that  law.  We  are  of  opinioa 
that  the  undertaking  of  the  bank  to  fix  the  liability  of  prior  parties  by  due  presentation  for 
payment  and  due  notice  in  case  of  non-payment — an  undertaking  necessarily  implied  hf 
becoming  a  party  to  the  Instrument  —  was  a  sufficient  oonslderatlon  to  protect  it  agalatf 
equities  ezisting  between  the  other  parties,  of  which  It  had  no  notloe.  It  swnmed  the 
duties  and  responsibilities  of  a  holder  for  valae  and  should  have  the  rights  and  privHogH 
pertaining  to  that  position.  The  correctness  of  this  rule  Is  apparent  in  cases  like  tkb  oaa 
now  before  us.  The  note  in  suit  was  negotiable  In  form,  and  was  delivered  by  the  nakar 
for  the  purpose  of  being  negotiated.  Had  it  been  regularly  discounted  by  the  bank  at  aay 
time  before  maturity,  and  the  proceeds  either  placed  to  the  credit  of  Hutchinson  A  lagcr- 
soil,  or  applied  directly  to  <he  discharge,  pro  tonto,  of  any  one  of  the  call  loaos  previonriy 
made  to  them,  it  would  not  be  doubted  that  the  bank  would  be  protected  against  the 
equities  of  prior  parties.  Instead  of  procuring  its  formal  discount  Hutdilaaon  SL  Ingenol 
used  It  to  secure  the  ultimate  payment  of  their  own  debt  to  the  bank.  Atthetlnelha 
written  agreement  of  July  28, 1873,  was  executed,  by  which  this  note,  with  olksf^  «m 
pledged  as  seearltyfor  any  debt  then  or  theraaftar  held  acalnat  tbem,  the  task  hadtti 
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right  to  call  in  the  $10,000  loan,  that  is,  to  require  Immediate  payment.  The  seciuitiea 
upon  which  that  loan  rested  had  beoome  in  part  worthless,  and  it  is  evident  that  bat  for  the 
deposit  of  additional  collateral  securities,  the  bank  would  have  called  in  the  loan,  or  re. 
sorted  to  its  rightful  legal  remedies  for  the  enforcement  of  payment.  It  was,  under  the 
drcumstanoes,  the  duty  of  the  debtors  to  make  such  payment,  or  to  secure  the  debt.  It  was 
important  to  them,  and  was  in  the  usual  course  of  commercial  transactions,  to  furnish 
such  security .  If  the  bank  was  deceived  as  to  the  real  ownership  of  the  paper,  or  as  to  the 
puiposes  of  Its  execution  and  delivery  to  Hutchinson  ft  Ingersoll,  it  was  because  the  rail- 
road compaoy  intrusted  it  to  those  parties  In  a  form  which  indicated  that  the  latter  were 
its  rightful  holders  and  owners,  with  absolute  power  to  dispose  of  it  for  any  purpose  they 
saw  proper.  * 

**  Oar  conclusion,  therefore,  is  that  the  transfer,  before  maturity,  of  negotiable  paper  as 
security  for  an  antecedent  debt  merely,  without  other  circumstances,  if  the  paper  is  so  in- 
dorsed that  the  holder  becomes  a  party  to  the  instrumenti  although  the  transfer  is  without 
express  agreement  by  the  creditor  for  indulgence,  is  not  an  improper  use  of  such  piqper, 
and  is  as  much  in  the  usual  course  of  conunercial  business  as  its  transfer  in  pajnnent  of 
sndidebt.  In  either  case  the  6071a  >ide  holder  is  unaffected  by  equities  or  defenses  be- 
tween prior  parties  of  which  he  had  no  notice.  This  conclusion  is  abundantly  sustained 
by  author!^.  A  different  determination  by  this  court  would,  we  apprehend,  greatly  sur- 
prise both  the  legal  proftasion  and  the  commercial  world.  Bigelow's  Bills  and  Notes,  508 
iC«B9.;  1  Daniel  on  Neg.  Instr.  OBd  ed.)  ch.  25,  H  890  to 888;  Story  on  Prom.. Notes,  K  188, 
195  (17th  ed.)  by  Thomdyke;  1  Pars,  on  Notes  and  Bills,  818  (ftled.),  Kch.  6;  andBedfleld 
ft  Bigelow*s  Lead.  Oas.  on  Bills  of  Bx.  and  Prom.  Notes,  where  the  authoritiea  are  dted 
by  the  anthon.** 


Bakk  of  Louisville  y.  Fibst  National  Bakk  of  Kvoxyilul 

(8  Baxt.  101.) 

Affen^'^bank  reeeinng  drqftfor  eoUectioniU  a  disUmee — action  for  fugUffonoo 

of  tulHigent. 

A  bank  TeeelTing,  for  collection,  a  draft  payable  at  a  distant  place,  and  trans 
mlttlng  the  same  to  a  reputable  agent  at  that  place,  ia  not  liable  for  loee  in* 
enrred  b7  the  negligence  of  the  latter,  and  having  volontarily  paid  the 
claim  of  the  payee,  cannot  maintain  an  action  for  aach  negligence  againgi 
Boch  agent.    (See  note,  p,  005.) 

ACTION  of   negligence.     The  opinion  states  the  OMO.    Tha 
plaintiff  had  judgment  below. 

Codce,  Hmd&rBon  A  TiUman  tor  plaintiltL 

WM  d  Taylor  for  defendant 

Baxter  di  San  for  Brown. 

Dbadbbick,  J.    This  is  an  action  on  the  oaae  toooght  In  tlie 
(Xnmit  Oonrt  of  Knox  connty  by  the  Bank  ot  Vjonisvine  against 
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the  First  National  Bank  of  Enozyille  and  Charles  H.  Brown,  to 
recover  damages  for  the  failure  of  said  National  banks  and  Brown, 
a  notary  public,  to  protest  a  bill  of  exchange  sent  by  pluntiff  to 
defendant,  said  National  bank,  whereby  a  loss  resulted  to  plaintiff. 
The  verdict  and  judgment  were  in  favor  of  Brown  and  against  the 
National  bank,  and  both  banks  have  appealed  in  error  to  thiscoart. 

The  record  shows  that  in  August,  1870,  the  Leather  Manufact- 
urers'  Bank  of  New  York  sent  to  the  plaintiff  for  collection  a  bill 
of  exchange  for  $927,  dated  June  1,  1870,  payable  three  months 
after  date,  drawn  by  E.  Simmerly  in  favor  of  Ilowes,  Hyatt  &  Co., 
and  accepted  by  W.  B.  C.  &  B.  A.  Smith,  payable  at  the  said  First 
National  Bank  in  Knoxville.  The  bill  was  transmitted  by  the 
Louisville  Bank  to  the  First  National  Bank,  and  received  by  it,  on 
the  2d  of  September,  1870,  and  returned,  unpaid,  by  said  National 
bank  on  the  n^xt  day  without  having  been  protested. 

The  cashier  of  the  First  National  Bank  testifies  that  he  deliv- 
ered the  bill  in  question  to  defendant  Brown,  who  was  a  notary 
public  in  good  repute  at  the  time,  and  in  the  absence  of  the  presi- 
dent  temporarily  employed  as  clerk  in  said  bank,  with  two  others, 
stating  to  him  one  was  to  be  answered  and  two  to  be  protested. 
By  inadvertence  the  bill  in  controversy,  which  it  was  intended 
should  be  protested,  was  returned  to  plaintiffs  by  maiL 

Upon  these  facts,  the  plaintiff  being  advised  that  it  was  respon- 
sible for  the  negligence  of  the  First  National  Bank  and  the  notaiy 
public,  and  liable  to  the  bank  in  New  York  for  the  amount  of  the 
bill,  upon  demand  made  by  said  bank,  paid  the  amount  of  the  bill, 
and  brought  this  suit  to  recover  from  defendants  below. 

The  theory  of  the  plaintiff  is  that  tlie  acceptors  were  insolvent, 
and  by  reason  of  the  failure  to  protest  and  give  notice  to  drawer 
a  loss  has  resulted  which  it,  as  agent  of  the  owner  of  the  bill,  was 
liable  to  make  good,  and  did  pay,  and  thereby  became  owner  of  the 
bill,  with  the  right  to  sue  and  recover  of  defendants  for  their  n^- 
ligence,  which  occasioned  the  loss. 

While  for  the  defense  it  is  insisted  that  plaintiff  was  not  liable 
to  the  New  York  bank  for  the  default  or  breach  of  duty  by  the 
First  National  Bank  or  the  defendant  Brown,  and  that  they,  if  li*- 
ble  to  any  one,  are  liable  for  a  tort  to  the  owner  of  the  bill,  and 
that  by  a  voluntary  payment  by  plaintiff  to  the  New  York  bank, 
no  cause  of  action  arises  to  plaintiff,  nor  can  the  canae  of  actiof 
originating  in  a  tort  be  assigned* 
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Plaintiff  cites  and  relies  upon  the  New  York  case  of  Allen  y.  Mer- 
chants'  Bank,  22  Wend.  215,  in  which  it  was  held  by  the  coart  for 
the  correction  of  errors  that  ''a  bank  receiving  for  collection  a  bill 
of  exchange  drawn  here  npon  a  person  residing  in  another  State, 
is  liable  for  any  neglect  of  duty  occurring  in  collection,  whether 
arising  from  the  default  of  its  officers  here,  its  correspondents 
abroad,  or  of  agents  employed  by  such  correspondents." 

This  liability,  it  is  held,  may  be  varied,  however,  either  by  ex- 
press contract  or  by  implication  arising  from  general  usage  in  re- 
spect to  such  paper.  It  was  accordingly  held  in  that  case  by  a 
majority  of  the  court,  where  a  bill  of  exchange  was  drawn  in  New 
York  on  a  resident  of  Philadelphia,  and  was  deposited  in  a  New 
York  bank  for  collection,  and  was  transmitted  by  that  bank  to  a 
Philadelphia  bank,  the  notary  of  which  was  guilty  of  a  neglect 
whereby  loss  accrued,  that  the  New  York  bank  was  liable  to  the 
holder  of  the  bill.  This  liability  is  imposed  upon  the  ground  of 
an  implied  undertaking  by  the  bank  receiving  the  bill  for  collection 
to  take  all  necessary  measures  to  charge  the  parties  to  the  bill,  and 
this  holding  has  ever  since  been  adhered  to  by  the  courts  of  New 
York,  and  has  also  been  adopted  in  the  State  of  Ohio. 

On  the  other  hand,  the  cases  are  numerous  where  the  contrary  doc- 
trine has  been  held  by  the  Supreme  Courts  of  Massachusetts,  Oon- 
necticut,  Louisiana,  Illinois,  Wisconsin,  Mississippi,  Maryland, 
Pennsylvania,  and  other  States.  In  these  States,  in  reported  cases, 
in  some  of  which  the  doctrine  established  in  New  York  by  the  case 
in  22  Wendell,  is  reviewed  and  disapproved,  it  is  held  that  the  more 
reasonable  and  just  construction  of  the  nature  of  the  undertaking 
of  the  bank  in  which  the  bill  is  deposited  for  collection  is,  that 
where  the  bill  is  payable  at  another  and  distant  place,  the  bank  so 
receiving  the  bill  discharges  itself  of  liability  by  transmitting  the 
same  in  due  time  to  a  suitable  and  reputable  bank  or  other  agent  at 
the  place  of  payment,  and  in  such  a  case  it  is  manifest  that  a  sub- 
agent  must  be  employed,  and  the  assent  of  the  principal  is  implied, 
as  it  cannot  be  said  that  the  receiving  bank  was  expected  or  bound 
to  send  one  of  its  own  officers  to  the  distant  point  of  payment,  for 
the  purpose  of  personally  attending  to  the  collection,  for  the  very 
inadequate  compensation  usually  paid  to  banks  for  such  service. 
And  this,  we  think,  is  the  more  equitable  rule,  and  all  that  is  re* 
quired  is,  that  the  bank  receiving  such  bill  in  the  first  place  should 
act  in  good  faith  in  the  selection  of  a  proper  agent  to  protect  the 
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interests  of  the  holder  of  the  bill.  Dorchester  A  Jf.  Bh.  ▼•  N.  & 
Bank^  1  Cush.  186;  Lawrence  ▼.  Bank,  G  GoniL  521;  Baei  Auf- 
dam  Bank  y.  Seovil,  12  Conn.  303  ;  jXina  Ins.  Co,  t.  AUon  Bank, 
25  HI.  243  ;  Ckiizene'  Bank  of  BdUimore  t.  HoweU,  8  Md.  530 ; 
Pars.  Mer.  L.   145,  and  note  2. 

These  and  other  cases,  including  the  New  York  and  Ohio  casefl^ 
contra,  are  reviewed  in  Mr.  Morse's  Treatise  on  Banks  and  Bank* 
ing,  pp.  347  to  356,  in  which  he  conclndes  that  the  weight  of  an* 
thority  is  overwhelmingly  in  favor  of  the  proposition  that  where  a 
bank  receives  a  bill  for  collection,  payable  at  a  distant  point,  it  is 
so  received  with  the  knowledge  and  implied  assent  of  the  depositor 
that  it  is  to  be  sent  to  the  point  of  payment,  and  when  this  is  done 
in  good  faith  to  a  bank  in  good  standing,  and  according  to  general 
nsage,  the  transmitting  bank  is  not  liable  for  the  default  of  the 
bank  or  agents  to  which  the  bill  is  sent 

If  the  bill  were  sent  to  a  bank  or  other  agent  known  to  the  trans- 
mitting bank  to  be  unworthy  of  confidence,  that  would  be  an  act 
of  negligence  and  carelessness  of  the  interests  of  the  holder,  for 
which  it  would  be  held  liable.  In  this  case  the  bill  on  its  face 
showed  that  it  was  payable  at  the  First  National  Bank  at  Knox- 
viUe,  and  the  holder  know  when  it  was  transmitted  to  the  Lonis- 
ville  Bank  that  it  must  of  necessity  be  sent  to  the  bank  at  which  it 
was  payable,  and  authority  to  so  send  it  must  be  implied. 

The  Circuit  judge  instructed  the  jury  in  accordance  with  the  doc- 
trine laid  down  in  the  New  York  case  of  AUon  v.  MerchanU 
Bank,  22  Wend.,  215,  that  a  bank  receiving  a  bill  for  collection 
and  transmitting  it  to  the  point  of  payment  is  liable  to  the  owner, 
and  that  the  bank  at  the  point  of  payment  receiving  such  bill  ia 
liable  to  the  bank  transmitting  to  it,  and  that  upon  this  principle 
the  action  was  maintainable  against  the  First  National  Bank  by  the 
Louisville  Bank,  and  not  maintainable  by  the  Louisville  Bank 
against  Brown,  who  was  liable,  if  at  all,  to  tiie  First  National  Bank 
of  Knoxville,  for  negligence  in  the  discharge  of  a  duty  intrusted  to 
him  by  said  last  named  bank. 

From  the  principles  announced  in  this  opinion,  it  follows  that 
the  instructions  given  were  erroneous.  The  First  National  Bank  at 
Knoxville  and  Brown  were  the  agents  of  the  Leather  Manufactnr- 
era'  Bank,  the  hoider,  and  liable  only  to  them  for  their  defanltand 
negligence. 

This  is  an  action  on  the  case  for  negligence,  not  a  suit  upon  the 
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bill  of  exchange,  and  in  such  case  the  liability  arises  from  some 
breach  of  duty  or  negligence  toward  the  payee  or  holder  of  the  bill, 
and  he  only  can  maintain  the  action,  and  a  voluntary  payment  by 
one  under  no  legal  liability  to  pay  can  give  him  no  right  to  main- 
tain an  action  against  the  negligent  or  defaulting  agent  Story  on 
B.  Ex.,  §  450;  Farmers"  Bank  v.  Owen,  5  Cr.  Ch.  505. 

The  defendant.  First  National  Bank,  asked  the  court  to  instruct 
the  jury,  that  if  they  found  from  the  evidence  that  the  plaintiff 
was  not  the  owner  of  the  bill  of  exchange,  but  only  an  agent' for 
collection  of  the  same,  and  transmission,  the  plaintiff  could  not  re- 
cover. And  further,  that  where  the  bill  is  transmitted  successively 
to  several  banks,  and  into  the  hands  of  a  notary,  each  party  is  liable 
to  the  owner  for  its  own  negligence  or  want  of  diligence,  and  is  not 
liable  to  any  agent  in  the  chain  of  transmission  except  by  special 
contract. 

Without  noticing  other  instructions  requested,  and  which,  with 
the  foregoing,  were  refused,  it  is  sufficient  to  say  that  the  instruc- 
tions asked  and  above  cited  are  in  substance  such  as  in  the  forego- 
ing opinion  we  have  indicated  would  have  been  proper. 

The  result  is  that  the  judgment  in  favor  of  Brown  is  affirmed, 
and  against  the  First  National  Bank  at  Knoxville  is  reversed,  and 
the  cause  as  to  it  will  be  remanded  for  a  new  trial. 

Reversed  and  remanded, 

NOTB  BT  THB  RcpoKTBR.— In  QwHUH  ▼.  Nolionol  state  Bank  of  BurUngton,  Iowa  Sii* 
preme  Court,  June  18»  1881, 9  N.  W.  Bep.  338,  a  foreign  bill  of  exchange,  payable  in  New 
York,  was  deposited  with  defendant,  a  National  bank  at  Burlington,  Iowa,  for  colleo> 
tlon.  In  the  usual  course  of  business  it  was  sent  to  the  correspondent  of  the  bank  In 
New  York.  Proper  protest  and  demand  for  payment  was  not  made  by  the  New  York 
bank,  and  by  reason  thereof  the  drawers  and  indorsers  were  discharged.  The 
regular  course  of  business,  in  such  cases,  was  for  the  bank  receiving  the  paper  to  for* 
ward  It  to  its  correspondent  at  the  place  of  payment  for  collection,  which  course  of 
business  was  well  known  to  the  owner  of  the  paper.  Held,  that  the  bank  in  New  York 
was  a  sub-agent  employed  by  consent  of  the  principal,  and  that  the  superior  agent,  the 
bank  In  Burlington,  was  not  responsible  for  its  acts,  but  the  remedy  of  the  owner  of 
the  paper  was  direttly  sgainst  the  New  York  bank.  The  court  said :  **  But  there  is  con- 
flict in  the  adjudged  cases  upon  the  question  of  the  direct  liability  of  the  bank,  em-> 
ployed  aa  a  sub-agent,  to  the  holder  of  the  paper,  for  negligence  or  default  In  Its  col- 
lection. The  preponderance  of  the  authorities  strongly  supports  the  conclusion  we 
hsTe  Just  reached  in  this  case.  The  following  cases  are  to  this  effect :  DorehesUr  an& 
MQUm  Bank  t.  New  England  Ban/c,  1  Cush.  177 :  Fabens  v.  MereantOe  Bonlc,  SS  Pick.  88(h. 
Laurence  v.  Stontngton  Bank, «  Conn!  8S1;  East  Haddam  Bank  v.  iSeood,  IS  Id.  808 ;  Hude- 
T.  Plafiters*  Bank,  17  La.  680 ;  Baldwin  ▼.  Bank  of  LouistoTus,  1  La.  Ann.  18 ;  JBtnia  In^ 
O).  ▼.  AVUm  CUy  Bank,  25  m.  248 ;  Stacy  v.  Dane  Co.  Bank,  IS  Wis.  620:  Fierman  ▼. 
Commercial  Bank,  7  How.  (Kiss.)  648;  Agricfidtural  Bank  ▼.  Commereidl  Bank,  7  Sm.  A 
X.  882 ;  Bousing  t.  Arthur,  84  Miss.  41 ;  Jackson  ▼.  Union  Bank,  6  Ifttrr.  4  J.  146 ;  Oftt- 
asM*  Bank  ▼.  HoweO,  8  Md.  680 ;  Banic  of  WaaMngtrm  ▼.  TVfptett,  1  Pet.  25 ;  MeehanleB 
BmOtw.  EarjHlBMLwlB^  9dii  BeOmirt  ▼.  Z7.  &  Bank^l  Mites.  173 ;& C 4  Wbart.1054 
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Daly  ▼.  Butehcn  and  Drovers*  Banlc,  56  Mo.  83 ;  Smeda  v.  BavUtaf  Uliea,  20  Johns. 311. 
The  following  oases  bold  that  the  ttank  to  whom  a  bill  or  uote  Is  seot  for  eolleetlon  bf 
another  bank  Is  not  the  agent  of  the  owner  of  the  paper:  AUen  ▼.  MenkaMU^  Boat, 
fSl  Wend.  215 ;  Downer  t.  MadUrni  Co,  Bank,  6  Hill,  649;  MojUgomery  Go.  Bank  r.AUfOMt 
OUy  Bank,  8  Seld.  460  ;  Commercial  Bank  v.  Union  Batiks  1  Kem.  203;  8.  o.,  9  Bsib. 
801;  AyraiUt  v.  PadJIc  Bank^  47  N.  T.  670;  s.  a,  7  Am.  Bap.  480;  /tuUg  ▼.  BrooUym Otty 
Bank,  16  Hun,  800;  8.  a, 60 N.  Y.  100;  Reeves  w.StaU  Bank  t^  CMo^SOMo 9^  m.'*T\m 
court  distinguished  Bradgtreet  v.  Eversnn,  78  Penn.  8t.  191;  8.  0.«  18  Am.  Rap.  OM; 
LeiuHe  ▼.  Peek,  10 Ala.  148;  and  Pollard  t.  Aoiotond,  8 Blaokf .  28. 
See  also  Ftrat  Zfot  Bk.  of  ChaHotU  ▼.  lAneberoer,  anU,  668. 


Hall  v.  Cabxichabl. 

(8  Baxt.  81L) 

^aud  —  wdurUarjf  eaneeifanee  bjf  tooman  pending  marriagB  trmlg. 

A  secret  conyeyance  bj  a  woman  of  her  property  to  an  inaolTent  for  an  inadn^ 
qnate  consideration,  pending  negotiations  for  ber  marriage  and  thrae  dajn 
before  marriage,  is  fraadnlent  as  to  the  husband.* 

ACTION  to  set  aside  conyeyanoe.    The  opinion  states  the  am. 
The  complainant  had  judgment  below. 

Rogers  <&  Welcker,  for  plaintiff. 

Sneed,  J.  The  bill  charges  that  the  complainant  became  the 
hnsband  of  the  defendant,  Louisa  O.  Garmichaely  on  the  3d  day  of 
September,  IS?!,  after  a  contract  of  engagement  of  ten  months 
previous,  and  that  on  the  second  day  of  the  same  month  and  year 
the  said  Louisa  sold  and  conveyed  a  considerable  estate,  of  which 
she  was  the  sole  owner,  to  the  defendant,  J.  F.  Carmichael,  by  titk 
bond,  without  notice  to  complainant,  which  the  bill  charges  wis  a 
fraud  upon  the  marital  right  of  the  complainant,  and  therelon 
void.  The  bill  prays  that  the  sale  be  set  aside,  and  that  the  eom* 
plainant  be  put  into  possession  of  the  property  in  right  of  the  msr- 
riage.  The  chancellor  granted  the  relief,  and  the  defendant 
Oarmichael  has  appealed.  The  theory  of  the  complainant's  case  is 
that  the  defeudant  Carmichael,  being  the  brother-in-law  of  the 
defendant  Louisa,  and  having  at  the  time  her  implicit  confidence, 
by  undue  influence  and  importunity  induced  her  to  sell  her  e8tete 
to  him,  to  conceal  the  fact  from  the  complainant,  and  thosget  pot- 

^See  Butter  Y.  BuOer  oa  Kans.  081), 80  Am.  Sep.  441. 
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session  of  the  estate.  It  appears  that  at  the  time  of  the  transaction 
Garmichael  was  living  with  the  defendant  Louisa,  who  had  for  sev- 
eral years  been  the  widow  of  his  brother;  that  he  had  the  supreme 
control  of  her  farm  and  stock,  superintending  the  cultivation  of 
said  farm  and  the  raising  and  sale  of  the  stock,  thereby  supporting 
himself  and  family  as  well  as  the  said  Louisa  and  her  children,  and 
that  in  all  things  touching  the  management  of  her  affairs  she  was 
guided  and  governed  by  his  advice.  The  complainant  and  the  said 
Loolsay  on  the  said  second  day  of  September,  had  been  under  con- 
tract of  marriage  for  about  ten  months,  and  the  fact  of  betrothal 
was  well  known  to  defendant  Garmichael.  The  defendants,  Gar- 
michael and  Louisa,  resided  on  the  farm  of  the  said  Loaisa  in  the 
county  of  Loudon,  and  in  the  neighborhood  of  the  complainant 
The  defendant  Garmichael  had  gone  into  bankruptcy,  and  the  pro- 
ceedings for  his  discharge  were  pending  at  the  time  of  the  sale,  and 
were  consummated  by  his  discharge  some  time  afterward.  A  few 
days  before  the  marriage  the  contract  of  sale  was  agreed  upon 
between  the  parties,  and  on  said  2d  of  September,  1871,  the  two 
defendants  came  to  the  city  of  Knozville,  where  the  terms  were 
reduced  to  writing  and  signed  by  the  defendant  Louisa.  On  the 
1st  of  February,  1872,  several  months  after  the  marriage,  the 
defendant  Garmichael  caused  the  title  bond  to  be  registered. 
The  complainant  was  kept  in  ignorance  of  all  these  transactions 
until  some  time  after  the  marriage.  The  land  thus  sold  was  worth, 
as  we  estimate  it  from  the  weight  of  the  proof,  between  fifteen 
and  twenty  thousand  dollars,  and  the  personalty  about  three  or  four 
thousand  dollars.  The  conditions  of  the  sale  on  the  part  of  defend- 
ant Garmichael  were  that  he  was  to  assume  and  pay  the  debts  of 
the  said  Louisa,  estimated  by  him  to  be  about  (8,000,  but  the 
amount  not  ascertained,  and  pay  the  defendant  Louisa  (8,000  in 
money,  13,000  of  which  to  be  paid  to  her,  and  evidenced  by  a  noto 

due day  of  ,  1876,  and  the  other  $6,000  to  be  paid  in 

equal  amounts  to  the  two  children  of  the  said  Louisa,  and  to  be 
secured  by  his  promissory  notes,  to  be  made  to  the  guardian  of 
said  children  whenever  a  guardian  should  be  appointed.  The  arti- 
cle of  agreement  or  title  bond  is  only  signed  by  the  defendant 
Louisa,  and  the  only  paper  by  which  the  defendant  Garmichael  is 
charged  is  the  said  promissory  note  of  $3,000,  so  executed  and  pay- 
able as  aforesaid  on  the day  of ,  1876.    The  answer  of 

defendant  Louisa  admits  the  facts  as  charged  in  the  bill,  and  &h% 
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files  a  cross-bill  in  the  canse,  in  which  she  also  seeks  an  aToidanoe 
of  the  contract  for  the  same  reasons  alleged  in  the  bOL  The 
answer  of  defendant  Oarmichael  admits  the  matters  of  fact  as 
stated  in  the  bill,  bat  denies  and  disclaims  the  fraadnlent  purpose 
imputed,  and  asserts  its  perfect  good  faith.  Without  entering  into 
a  careful  analysis  of  the  proof,  it  is  sufficient  to  say  that  in  our 
opinion  the  theory  of  the  bill  is  abundantly  sustained  by  the  undis- 
puted facts  of  the  case,  without  reference  to  the  deposition  of  the 
defendant  Louisa,  whose  competency  as  a  witness  it  is,  in  our  (pin- 
ion, not  necessary  to  determine.  The  facts  of  the  known  exist- 
ence of  the  contract  of  marriage,  the  secrecy  of  the  sale,  its 
purposed  concealment  from  the  complainant,  the  insolTencj 
of  the  purchaser,  and  the  suspicious  artifice  and  contrivance  of 
the  whole  transaction,  sufficiently  appear  from  the  other  proof 
and  surroundings  of  the  case,  and  the  equities  of  the  parties  are 
clearly  developed  without  the  aid  of  the  deposition  referred  ta  Do 
the  facts  sustain  the  ruling  of  the  Chancellor?  We  are  of  opinion 
that  they  do.  An  argument  of  much  ability  is  predicated  upon  the 
fact  that  under  the  contract  an  ample  provision  is  made  for  the 
children  of  the  defendant  Louisa,  and  that  her  betrothed  husbandt 
himself  a  man  of  good  estate,  while  he  takes  her  unincumbered 
with  property,  takes  her  also  unincumbered  with  her  debts.  This 
argument  might  be  of  more  force  if  the  children  were  made  abso- 
lutely secure  of  the  alleged  provision,  and  if  the  complainant  was 
absolutely  indemnified  against  liability  for  the  debts  of  the  wife  for 
which  his  liability  began  with  the  marriage,  and  will  continue  until 
discoverture.  The  creditors  of  the  defendant  Louisa  were  not 
consulted  touching  the  arrangement,  nor  is  there  the  slightest  pri- 
vity of  obligation  as  between  them  and  the  defendant.  On  the 
other  hand,  the  defendant  Carmichacl,  a  bankrupt,  has  got  pos- 
session of  this  large  estate  upon  an  indefinite  parol  promise  to  pay 
five  thousand  dollars  at  some  indefinite  time  to  the  children,  and  a 
parol  promise  to  pay  vendor's  debts  at  a  period  of  time  equaDy  in- 
definite, and  a  written  promise  to  pay  the  defendant  Louisa  three 
thousand  dollars  in  1876,  and  has  thus  put  himself  in  a  oondition 
not  only  to  use  the  rents  and  profits  of  the  estate  for  his  own  ad- 
vantage, and  for  a  paltry  consideration  for  an  indefinite  time^  bat 
to  defy  the  creditors,  and  to  throw  the  burden  of  satisfying  their 
demands  upon  the  complainant  by  the  quick  remedial  energies  <i 
the  law,  to  which  the  oreditors  have  a  right  to  naort  opon  tiieir 
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8tant  of  the  marriage,  rather  than  the  slow  and  dubious  process  of 
a  court  of  equity  to  enforce  a  doubtful  trust. 

It  seems  to  be  settled  by  the  adjudged  cases  in  this  State  that 
eveiy  such  transaction  by  a  woman  pending  a  treaty  of  marriage- 
is  not  necessarily  fraudulent  and  void  because  the  intended  husband 
was  not  a  party  or  priry  thereto,  but  that  each  case  must  be  judged 
by  its  own  circumstances.    Thus  if  a  conveyance  be  made  by  a 
woman  in  the  discharge  of  the  moral  duty  of  providing  for  the 
children  of  a  former  marriage,  it  will  not  be  considered  as  a  fraud 
upon  the  intended  husband^  though  it  had  been  concealed  from 
him.     1  CoL  409.    And  in  Jordan  v.  Black,  it  was  said  that  tho 
meritorious  object  of  the  conveyance,  or  the  situation  of  the  in- 
tended husband  in  point  of  pecuniary  means,  would  form  excep- 
tions to  the  rule.    Whether  there  is  fraud  or  not  upon  the  marital 
rights  must  depend  upon  the  circumstances  of  each  case,  the  con« 
veyance  of  a  married  woman,  though  made  immediately  before 
marriage,  being  prima  facie  good.    Lawden  v.  Harris,!  Head,  203. 
In  the  case  of  Logan  v.  Simmons,  3  Bed.  Eq.,  487,  Kuffin,  C.  J., 
discusses  this  question  with  his  wonted  ability,  tracing  the  doctrine 
down  from  the  fountains  of  the  English  common  law.     The  exact 
point  adjudged  in  that  case  was  that  when  a  woman,  who  was 
about  to  be  married,  made  a  voluntary  conveyance  of  all  her  valu- 
ble  property,  on  the  day  before  the  marriage,  without  the  assent  or 
knowledge  of  her  intended  husband  to  her  son  by  a  former  mar- 
riage, and  it  was  agreed  that  this  conveyance  should  be  kept  secret^ 
it  was  held  that  a  court  of  equity  would  consider  it  a  fraud  upon 
the  rights  of  the  intended  husband,  and  declare  it  void  as  to  him. 
But  the  question,  says  Mr.   Tapping  Reeve,  in  all  these  cases  is 
was  the  husband  deceived  and  disappointed  ?    It  seems  to  me,  he 
adds,  that  such  deception  may  be  practiced  by  concealment.  Reeve 
Dom.  Bel.  284.    The  idea  seems  to  pervade  all  the  authorities  that 
such  a  conveyance,  though  prima  facie  good,  must  be  judged  by 
its  own  particular  surroundings,  and  that  a  purposed  concealment 
is  evidence  of  a  purposed  fraud.    Thus  said  Lord  Thurlow  in  the 
leading  case  of  the  courtship  of  Strathmore  v.  Bowes,!  Yes.  Jr. 
22,  *'  a  conveyance  by  a  wife,  whatsoever  be  the  circumstances,  and 
even  the  moment  before  the  marriage,  \%  prima  facte  good,  and  be* 
comes  bad  only  on  the  imputation  of  fraud.     If  a  woman,  during 
the  course  of  a  treaty  of  marriage  with  her,  makes,  without  notice 
to  her  intended  husband,  a  conveyance  of  any  part  of  her  property. 
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I  should/'  said  Lord  Thurlow^  '^set  it  aside,  thoagh  good  prima 
faciBj  because  affected  by  fraud/'  The  case  in  judgmenty  in  our 
opinion,  presents  a  stronger  case  for  the  application  of  the  princi- 
ple than  either  of  those  cited.  And  the  principle  itself  is  founded 
in  the  most  enlightened  sense  of  justice  and  right 

The  complainant  in  this  case  was  a  man  of  substance,  not  shown 
to  be  an  unsafe  depository  of  the  interests  of  his  intended  wife  and 
her  children.  He  was  bound  for  his  wife's  debts  from  the  moment 
of  the  marriage,  and  so  continued  during  the  co?ertuie.  She 
might,  by  a  debt  contracted  a  moment  before  the  marriage,  haTe 
absorbed  his  whole  estate.  She  is  possessed  of  a  good  estate  which 
three  days  before  the  marriage  she  has  alienated  to  the  defendant 
upon  a  consideration  which  seems  to  us  shadowy  and  doubtful,  and 
the  fact  is  studiously  concealed  from  him.  Certainly  such  a 
appeals  strongly  and  eloquently  to  a  court  of  equity. 

Decree  affirmmL 


Ward  v.  Mayor  akd  Aldermbk  of  ORBXinsFiLUU 

Muntdpal  corporaUan  '^unreatonabU  erdinanee  —  «al0  ^  epirUmema  Ufetn. 

A  town  ordinance  prohibiting  lioenaed  retailenof  spirltnoiui  llquon  fraoi  wQ' 
ing  BucU  liqnora  between  6  o'clock  P.  M.  and  6  o'doek  A.  ic,  is 

and  invalid.    (See  note,  p,  703.) 


T 


he  opinion  states  the  case. 


Nicholson,  G.  J.  The  question  in  this  case  is,  whether  an  oidiii- 
ance  of  the  town  of  Oreeneville,  forbidding  licensed  retailers  of 
spirituous  liquors  to  sell  between  the  hours  of  6  o'clock  P.  x.  and 
6  o'clock  A.  M.  is  valid,  as  a  reasonable  exercise  of  the  polioe  powen 
of  the  municipal  corporation  ? 

It  was  decided  in  Smith  y.  Knoxvilhy  that  an  ordinance  of  Knoi- 
ville,  forbidding  the  sale  of  liquors  by  retailers  after  9  o'dock  P.  IL 
was  valid,  and  in  Maxwell  y.  Jonesboro,  MS.,  that  an  oidinsaoi 
restraining  retailers  from  selling  after  dark,  was  yalid. 
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In  both  of  these  cases  it  was  held  that  it  must  be  left  to  the  cor- 
porate  authorities  to  determine  what  restrictions  are  required  upon 
the  trade  of  retailers  of  liquors  for  the  general  good^  and  unless  they 
are  unreasonable  and  oppressiye,  they  are  valid  and  will  be  main« 
tained. 

The  only  question,  therefore,  open  in  this  case  is,  whether  the 
ordinance  prohibiting  the  sale  of  liquors  between  the  hours  of  6 
o'clock  P.  M.  and  6  o'clock  a.  x.  is  invalid  because  oppressive  ? 

The  State  recognized  the  retail  trade  in  liquors  as  legal,  on  con* 
dition  that  the  retailer  pays  for  the  privilege  and  procures  a  license. 
This  license  confers  upon  him  the  right  to  sell  for  one  year,  subject 
of  coarse  to  the  general  laws  of  the  State,  declaring  it  unlawful  to 
sell  on  specified  days  and  at  specified  places.  With  these  exceptiong 
the  retailer  has  the  authority  of  the  State  to  follow  his  trade,  day 
or  night,  for  a  year.  How  much  of  this  time  can  he  be  forbidden 
to  devote  to  his  trade  by  the  exercise  of  the  police  powers  of  a 
municipal  corporation,  without  an  unreasonable  or  oppressive  in- 
fringement of  his  right?  We  have  seen  that  it  has  been  held  that 
a  limitation  of  the  exercise  of  his  right  to  daylight  is  not  unrea- 
sonable or  oppressive.  In  view  of  the  peculiar  nature  of  the  trade, 
there  is  sound  reason  in  prohibiting  its  exercise  during  the  night 
time.  But  what  is  there  in  the  trade  which  makes  it  necessary,  for 
the  preservation  of  good  order  and  quiet,  that  it  should  not  be  car- 
ried on  for  two  hours  before  dark  and  for  two  hours  after  daylight? 
It  must  be  borne  in  mind  that  a  municipal  corporation  has  no  power, 
under  the  pretext  of  a  public  regulation,  to  prohibit  the  exercise  of 
a  right  conferred  by  the  State.  Whenever  this  is  done,  and  to 
whatever  extent,  the  prohibition,  merely  as  a  prohibition,  is  unrea- 
sonable, oppressive  and  invalid.  The  only  reason  which  we  can  see 
for  restraining  the  trade  for  two  hours  before  dark,  and  for  two 
hours  after  daylight,  is  simply  for  the  purpose  of  prohibition  to 
that  extent  The  reason  may  be  a  sound  one  when  viewed  simply 
as  a  prohibitory  measure  ;  it  might  be  equally  sound  if  the  prohi- 
bition was  total  and  absolute.  But  the  State  has  virtually  forbidden 
a  municipal  corporation  to  exercise  its  police  powers  for  purposes  of 
prohibition  merely.  To  be  legitimate,  the  prohibition  must  be  so 
restricted  as  not  to  interfere  unreasonably  or  oppressively  with  the 
rights  conferred  by  the  State.  We  are  of  opinion  that  a  prohibi- 
iioii  which  deprives  a  party  of  several  hoon  of  daylight,  in  whiob 
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he  is  forbidden  to  exercise  a  right  conferred  by  the  State,  is  nniea* 
iBonable  and  oppressive. 

It  follows  that  the  judgment  of  the  Oircuit  Court  was  enoneous 
And  must  be  reversed. 

Judgffieni  revened. 


NoTBBrTBBBspOB!TSB.^In<?riB«T.  Jfoi^,  efo.,8Baxt.  M7,  the  same  was hddbjaa 
ordinance  prohibiting  such  dealers  from  selling  on  conrt  days,  or  on  days  when  sny  telr 
or  public  show  is  held,  or  on  the  days  of  coQege  commencement. 

The  following  ordinances  have  been  held  unreasonable  and  fuTaUd:    To  require  a  nil- 
road  company  to  keep  a  flagman  by  day  and  a  red  lantern  by  night,  at  an  ordinary  mm 
•crossing;    Toledo^  etc,  B.  Co.  v.  City  of  JackaoMiXU^  67  Bl.  87;   s.  a,  18  Am.  Bq^  8U. 
Prohibiting  the  sale,  without  Uoenae,  of  lemonade  at  a  temporary  stand ;    BafUng  y.  Wat, 
89  Wis.  807;  a.  c,  9  Am.  Bep.  678.    Requiring  druggists  to  furnish  quarterly  statamenli 
showing  kinds  and  quantities  of  alcoholic  liquors  sold,  and  to  whom;    dtp  qf  CUnixm  r. 
JPhiUipt,  56  m.  108 ;  s.  c,  11  Am.  Bep.  58.     Exacting  a  fee  of  five  cents  for  ereiy  side  of 
hay  or  other  produce  within  the  city;    Kip  ▼.  CUy  of  Batenon,  86  K.  J.L .,  296.    PrQhibifc> 
ing  a  gas  company  from  opening  a  paved  street  for  the  purpose  of  connecting  houses  vltk 
their  main;  Common  v.  Oaa  Co.,  18  Penn  Bt.  818.  Requiring  owners  of  theatres  to  pay  the 
city  constable  two  dollars  for  every  night  of  his  attendance  at  public  perfannanceathenln; 
Water*  v.  Leech,  8  Ark.  110.    For  the  arrest  and  confinement  in  the  caboose  over  nlghtof 
all  free  negroes  found  out  after  10  o'clock;    Mayor  v.  Winfield^  8  Humph.  707.    Beqnlrlsg 
a  licenee  fee  from  hucksters  ;  Dunham  v.  TVtuCeec,  5  Oow.  462.  Prohibiting  anotfoneecs 
to  sell  after  sundown ;    Hayeey.  Ottyo/ulppleton,  84  Wis.  548.    Forbidding  the  nle,  with- 
out a  license,  at  temporaiy  stands,  of  lemonade,  ice  creara,  cakes,  pies,  cheese,  nnti  or 
fruits ;    Batiing  v.  Wettt  89  id.  807.    Subjecting  non-resident  owners  of  estnys  to  a  pen- 
alty :    Town  of  Marietta  v .  Fearing,  4  Ohio,  427.    Forbidding  cattle,  swine  and  horns  firoan 
running  at  laige  in  streets,  unless  such  ordinance  is  specially  authorised  by  <diarter ;   Co<- 
lUwY.  Hatch,  18  Ohio,  628.    Prohibiting  sale  of  beer,  ale  or  other  intoxicating  Uquori^  in 
■tk  less  quantity  than  twenty-eight  gallons  at  one  time,  unless  specially  authorised  by  it*t- 
ute.    Com.  v.  Turnery  1  Gush.  488.     Inflicting  a  penalty  for  selling  pressed  hay  witboot 
Inspection,  such  sale  being  tolerated  by  statute;    Mayor  v.  NiehoUf  4  Hill,  909.    AathoriS' 
Ing  police  officers  to  make  arrests,  without  warrant,  for  breaches  of  ordinances  not  com- 
mitted in  their  presence;    Pesierfleid  v.  Mayor,  etc,  8  Cold.  806.      ETacting  that  all 
«laughtering  shall  be  done  for  a  certain  period  at  a  certain  building,  the  owners  of  whiA 
shall  be  paid  a  fixed  price  for  the  prlvflege  by  those  sbingfatering;    CUy  of  Chieago  v. 
Bumpff,  46  Dl.  00.    Forbidding  porters,  runners,  hackmen,  draymen,  expressmen,  onal- 
bus  agents  and  drivers,  from  approaching  within  90  feet  of  any  wharf  or  depot  oa  ths 
arrival  of  any  steamboat  or  train,  unless  requested  by  a  passenger;  it  being  shown  that 
such  approach  was  arranged  for  by  agreement  between  a  railroad  and  an  omnibus  oosa- 
pany ;    Nafman  v.  People,  19  Mich .  8S8.    Forbidding  any  but  Inhabitants  of  the  city  to  tsks 
fish  in  a  navigable  river  within  the  city  limits;    Hayden  v.  Noyea,  6  Conn.  801.  ForbiddiSK 
sale  of  goods  on  Sunday,  but  allowing  It  by  Jews;    City  (\f  Shrevepont  v.  Levy,  86  la.  An. 
671;  8.  o. ,  21  Am.  Rep.  658.    Punishing  the  wanton  injury  of  private  shade  trees ;  OoAm 
V.  Crary,  66  Ind.  268.     Granting  a  franchise  to  build  and  maintain  a  toll-bridge  aerosi  a 
river  fiowlng  through  a  dty ;    WUliame  v.  Iktvidwn,  48  Tex.  1.    Requiring  mfik-dealents 
pay  a  license  fee  for  each  cart  run  by  them ;    Chieago  v.  Bartree,  Dl.  App.  Ct.  Jan.  UBI, 
Prohibiting  farmers,  gardeners,  etc.,  from  selling  vegetables  grown  by  them.  In  thestmla 
without  license;    City  of  8t,  Paul  v.  T^fwger,  26  Xlnn.  848;  s.  o.,  88  Am.  Rep.  489: 

The  following  ordinances  have  been  held  reasonable  and  valid:  Fixing  the  pries  st 
which  private  dtizens  may  tap  public  sewers ;  Flaher  v.  HarriOmrg,  8  Grant,  991.  Fhefeib- 
tting  carriages  from  standing  in  a  street  more  than  fifteen  minutes,  in  connection  with  a 
polloe  regulatton  that  a  space  of  thirty-five  feet  about  the  door  of  a  partJoolar  plsssof 
INiblio  entertainment  most  be  kept  clear;  Com.  V.  itobereaon,  6  Cosh.  488.  SnhJeeliBgeMif 
dog*gwmertoaflne  of  $100  for  the  biting  of  any  person  lyhie  dgg  immde  the 
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ludosure ;  Com,  v.  SUffee^  7  Bush,  161 .  Levying  a  tax  of  $150  on  every  retailer  of  splrltu- 
«a8  Uqnora;  Jfayor  ▼.  Beady,  1  Humph.  88S.  Prohibiting  restaurants  to  be  kept  opeo 
after  10  o*clook  at  night;  Stole  t.  Freeman^  88  N.  H.  486.  Prohibiting  awnings  before 
doors,  unless  authorised  by  mayor  and  aldermen;  Pedridc  v.  Bailey,  18  Gray,  16L  Pro- 
hibiting tile  removal  of  sand,  stone  or  earth  from  the  lake  shore  within  100  feet  of  high 
wster  mark;  Ckuon  v.  City  of  Milwaukee,  80  Wis.  316.  Forbidding  the  driving  of 
hoTMS  on  a  trot  or  gallop  In  the  streets;  Com.  v.  Worcester,  8  Pick,  468.  Compelling  boats 
with  danoaged  com  or  putrid  substances  on  board,  or  coming  from  any  place  infected  with 
msUgnant  or  contagious  disease,  to  anchor  in  the  middle  of  the  river,  and  not  to  land 
ontn  examined  by  the  city  physician;  Dutaoie  v.  CUy  OjuncU  of  Auguata,  ]>ud.  80.  For^ 
bidding  keeping  more  than  66  pounds  of  gunpowder,  and  requiring  it  to  be  kept  In  tin  or 
copper,  under  penalty  of  $60  to  $800;  WUUame  v.  City  CouneU  of  Augiuta,  4  Ga.  608. 
Making  it  a  penal  offense  to  sell  spirits  in  quantities  of  a  quart  or  more  to  be  drunk  on  tlie 
premises  where  sold,  when  inconsistent  with  the  State  law;  Adame  v.  Mayor  of  Albany,  88 
Ga.  66.  Fixing  a  retailer's  Uquor  license  fee  at  $500;  Perdue  v.  EUie,  18  id.  686.  Forbid- 
ding keeping  open  a  confectionery  on  Sunday  after  8  o'clock  ▲.  M.;  City  of  St,  Louie  v. 
Oafferata,  24  Mo.  94.  For  punishing  vagrants;  City  of  St.  Louie  t.  Bentz,  11  id.  61.  Com- 
pelUng  dosing  of  dram  shops  at  0  o*clQck  p.  M.;  Smith  v.  Mayor,  8  Head.  845.  Making  it 
penal  to  sell  goods  on  Sunday;  CUy  Council  v.  Benjamin,  8  Strobh.  L.  608.  Making  It 
penal  for  unlicensed  retail  grocers  to  have  spirituous  liquors  on  their  premises;  City  Council 
▼.  Ahrttte,  4  id.  841;  Heiaenbritile  v.  City  Council,  8  McMull.  288.  Authorising  commis- 
sioners to  vacate  leases  of  market  stalls;  City  Council  v.  CMldemtth,  8  Speer,  488.  To  dose 
dram  shops  from  10.80  p.  M.  to  6  a.  m.;  State  v.  Welch,  86  Conn.  216.  Prohibiting  swine 
running  at  large;  Com.  v.  Patch,  97  Mass.  881 ;  Com.  v.  Bean,  14  Gray,  68.  Prescribing  cer> 
tain  streets  as  route  for  travel  of  onmibuses  and  hacks,  and  exduding  such  vehicles  from 
other  streets;  C9m.  v.  Stodder,  8  Gush.  662.  Prohibiting  the  employment  of  any  but  a 
licensed  person  in  removing  ottaX  and  house  dirt  from  a  dty:  V<mdine,  Petitioner,  6  Pick. 
187.  Beqoirlng  license  in  order  to  sell  certain  conunoditiea  In  certain  streets;  Nightingale^ 
PeVr,  11  id.  168.  Forbidding  new  burial  grounds  within  a  city;  City  CcuncH  of  CharUtion 
V.  Bapffst  Church,  4  Strobh.  L.  806.  Requiring  butchers  to  be  licensed  and  to  pay  $800 
therefor;  St  Paul  v.  Coutter,  18  Minn.  41.  Forbidding  obstruction  of  street  cars  by  other 
vehicles;  Siaie  v.  F6Uy,  31  Iowa,  687;  s.  c,  7  Am.  Bep.  166.  Taxing  vehides  hauling  into 
and  out  of  a  dty,  under  a  statutory  authority  to  tax  vehicles  used  within  the  dty;  City  of 
St.  Charles  v.  Noble,  51  Mo.  128;  s.  a,  11  Am.  Bep.  440.  Permitting  the  dosing  of  a  draw 
bridge  across  a  navigable  river  In  a  dty  every  ten  minutes  for  the  passage  of  persons  and 
vehicles,  and  forbidding  any  attempt  by  navigators  to  pass  the  draw  when  so  dosed ; 
Chicago  V.  McOuin,  51  HI.  966;  s.  o.,  895.  Forbidding  wagons  loaded  with  perishable  pro- 
duce to  remain  in  streets  within  limits  of  a  market  more  than  twenty  minutes  between  11 
A.  M.  and  4  p.  m.,  unless  permitted  by  superintendent  of  market;  Com.  v.  Brooke,  109  Mass. 
856.  Oompelling  hackmen,  etc . ,  to  observe  the  orders  of  the  police  as  to  the  stands  which 
they  and  their  vehicles  may  take  while  waiting  for  employment  near  aigr  railway  station ; 
City  of  St-  Paul  v.  Smith,  Minn.  Sup.  Ct.,  Dec.  1880.  Imposing  a  license  tax  on  vehiclea 
using  the  streets,  and  a  fine  for  disobedience.  City  of  Si.  Louie  v.  Qreen,  70  Mo.  568.  An 
ordinance  authorising  the  mayor  to  grant  licenses  *'  to  such  persons  as  In  his  judgment 
shall  appear  proper  and  best  calculated  to  secure  to  the  inhabitants  of  the  dty  pure  and 
vliolesome  milk,*  and  prohibiting  the  sale  of  milk  by  others  In  the  dty,  and  making  mii> 
•atboctaed  sale  a  misdemeanor.    PeopleaercL  v.  JA4ZAoaafid,88N.  Y.  88L 
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CooPBA  y.  Statb. 

CBBftKt.8M.) 

€hi$ninai  latg — osmuH — tMpping  minor  eanwiif. 

A  master  has  no  implied  aathorltf  to  whip  a  minor  senrant  hived  to  him  bf 

hie  father. 

CONVICTION  of  asaault  and  battery.    The  opinion  statai  the 
case. 

Deadbbiok,  J.  Oooper  and  Knox  hired  a  negro  boy,  aged 
aeventeen,  from  his  father  to  work  in  a  brickyard.  He  neglected 
his  worky  and  Oooper  chastised  him  with  a  stick,  and  the  defend- 
ants. Lit.  Howard  and  William  Howard,  held  the  boy  while  Oooper 
was  chastising  him. 

They  were  indicted  and  convicted  of  an  assault  and  battery  in 
the  Circuit  Court  of  Boane  county,  and  have  appealed  in  error  to 
this  court.  Exceptions  are  taken  to  the  charge  of  the  court  in  the 
instruction  to  the  jury,  as  well  as  in  his  refusal  to  instruct  as  re- 
quested by  defendants'  counsel.  The  instructions  given  were,  in 
substance,  that  the  master  might  moderately  and  reasonably  correct^ 
by  corporal  chastisement,  his  apprentice,  the  school-master  bis 
scholar,  or  minors  to  whom  he  stood  in  loco  parentis  ;  or  when  a 
minor  was  hired  by  his  father,  he,  the  father,  might  del^ate  his 
authority  thus  to  punish  his  minor  child,  to  the  hirer. 

But  the  court  refused  to  charge  that  the  hirer  might  inflict  cor- 
poral punishment  upon  a  minor  hired  to  him  by  his  father,  for  dis- 
obedience or  neglect  of  his  work,  or  insolent  behavior,  unless  be 
had  received  permission  or  authority  to  do  so  by  his  parent  Wa 
are  of  opinion  that  there  was  no  error  in  the  charge  as  given,  and 
none  in  refusing  to  charge  as  requested. 

JudgmeiU  afirwui 
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Nashville  akd  Chattahtooga  Railroad  Go.  v.  Spraybbrry. 

(8Bazt.  UU 
Carrier —  of  ptuaengen —  connecting  Une  —  aetienfir  personal  ir^furjf, 

A  paoBanger  hy  railway,  purchasing  a  ticket  over  the  line  of  the  seller  and 
ocmnecting  lines,  and  injaiced  by  the  negligence  of  one  of  such  connecting 
lines,  cannot  maintain  an  action  therefor  against  the  seller.    {See  note,  p.  706.) 

ACTION  of  damages  for  death  of  plaiutiff^s  wife  and  children. 
The  opinion  states  the  case.    The  plaintiff  had  jadgment 
below. 

E.  N.  Dodton,  for  defendant. 

McFarland,  J.  Sprayberry  purchased  from  an  agent  of  th,e 
NashTille  &  Chattanooga  R.  R.  Co.,  at  Chattanooga,  tickets  for 
himself,  wife  and  two  children  from  that  place  to  Shreyeport,  La. 
The  tickets  are  what  are  known  as  coupon  tickets,  and  indicated 
the  route  to  be  by  the  Nashville  &  Chattanooga  road  to  Nashville, 
and  by  other  connecting  roads  to  Memphis,  and  from  that  point  to 
Shreveport  by  steamboat.  After  passing  over  the  railroads  to  Mem- 
phis the  party  took  the  steamboat  called  the  Nick  Wall,  to  which 
they  were  directed,  and  while  on  the  route  on  the  Mississippi  river 
an  accident  occurred  in  which  the  wife  of  Sprayberry  and  his  two 
children  were  drowned.  This  action  was  brought  by  Sprayberry 
against  the  Nashville  &  Chattanooga  R.  R.  Co.  The  drowning  is 
averred  to  have  been  the  result  of  the  misconduct  and  want  of 
skill  of  the  officers  and  servants  of  the  boat. 

[Omitting  a  minor  point] 

The  next  question,  and  one  of  importance,  is  as  to  the  liability 
of  the  Nashville  &  Chattanooga  Railroad  Company  for  injuries  to 
the  passengers  caused  by  the  wrongful  acts,  negligence,  or  want  of 
skill  in  the  officers  and  servants  of  the  steamboat  after  the  passen- 
gers had  passed  beyond  their  line.  The  declaration  avers  that  the 
defendant  was  in  partnership  with  the  company  or  line  of  carriers 
owning  the  boat  This  was  put  in  issue.  The  judge,  in  his  charge, 
instructed  the  jury  in  substance  that  it  was  not  necessary  for  tho 
plaintiff  to  prove  this  to  entitle  him  to  a  recovery,  but  if  the  plaint- 
iff purchased  the  tickets  from  an  authorized  agent  of  the  defend- 
Vol.  XXXV— 89 
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ant^  the  defendant  thereby  became  bound  for  the  transportation  of 
the  passengers  over  the  entire  line  for  which  .the  tickets  were  8old» 
although  beyond  the  terminus  of  its  road ;  that  the  company  sell, 
ing  the  tickets  incurs  a  responsibility  as  though  the  entire  roate 
was  its  own,  unless  it  stipulated  at  the  time  for  a  less  responsibility. 
This  we  understand  to  be  the  substance  of  the  instructions  to  the 
jury  on  this  question.  This  doctrine  rests  upon  the  theory  that  the 
contract  is  alone  with  the  company  from  whom  the  tickets  vers 
purchased  for  the  entire  route,  and  that  the  connecting  lines  are 
but  agents  of  the  first  in  carrying  out  this  contract,  and  as  aconse- 
quence  the  acts  or  negligence  of  the  servants  causing  the  injury  are 
the  acts  of  the  joint  company.  This  is  laid  down  as  the  true  doc- 
trine in  Shearman  &  Bedfield  on  Negligence,  §  272,  though  it  is 
conceded  that  the  American  cases  do  not  always  support  it  The 
cases  referred  to  in  support  of  the  position  we  have  not  had  an  op- 
portunity to  examine. 

In  the  case  of  Carter  v.  Peek,  4-  Sneed,  208,  the  language  of  die 
judge  delivering  the  opinion  of  the  court  seems  to  favor  this  view. 
In  that  case,  however,  it  appeared  that  the  plaintiff  purchased  from 
the  defendants,  the  proprietors  of  a  stage  line,  through  tickets 
from  Nashville  to  Memphis;  the  defendants  did  not  own  the  entire 
line,  but  had  an  arrangement  with  another  company  owning  s 
stage  line  to  receive  the  passengers  at  Waynesboro  on  the  route  aod 
carry  them  to  LaGrange  for  their  share  of  the  fare,  from  which 
point  they  were  to  be  taken  to  Memphis  by  railway,  but  this 
arrangement  was  not  known  to  the  plaintiff!  The  connecting  line 
at  Waynesboro  failed  and  refused  to  carry  the  plaintiff,  and  he  was 
compelled  to  pay  his  fare  upon  another  route.  It  was  held  that 
the  plaintiff  was  entitled  to  hold  the  first  company  liable  for  this 
failure  upon  the  ground  that  his  contract  was  alone  with  them. 

The  case  of  Fustenheim  v.  Memphis  d  Ohio  R.  Co.,  decided  st 
Jackson  by  this  court  in  April,  1872,  was  this :  The  plaintiff  pur- 
chased a  through  ticket  from  New  York  to  Memphis  from  the 
Pennsylvania  Central  Railroad  Company,  and  received  a  check  for 
his  baggage,  to  be  delivered  at  Memphis.  It  was  held  that  upon 
this  the  plaintiff  could  not  recover  from  the  last  company  mnniog 
into  Memphis  for  an  injury  to  his  baggage,  which  occurred  whik 
on  the  Pennsylvania  Central  road ;  for  this  injury  he  must  look  to 
that  company.  We  are  also  referred  to  several  oases,  and  one  d 
them  our  own  holding,  that  a  carrier  reoeiving  frdght  to  be  eairied 
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beyond  the  terminad  of  its  own  road  is  responsible  for  its  deliYeiy 
at  that  point  unless  a  different  liability  is  stipulated  for,  and  these 
are  as  stated  aathorities  holding  that  the  same  rule  applies  to  pas' 
sengers. 

On  the  other  hand,  there  are  authorities  holding  that  a  different 
role  applies  to  passengers  from  the  rule  applicable  to  freight  and 
baggage.  That  where  tickets  of  this  character  are  sold  they  are  to 
be  regarded  as  distinct  tickets  for  each  road  sold  by  the  first  com- 
pany as  agent  of  the  others,  so  far  as  passengers  are  concerned. 
This  is  the  doctrine  maintained  by  Judge  Bedfield  in  his  work  on 
Carriers.  He  refers,  among  others,  to  the  case  of  Bllsworih  y. 
Ibfit,  26  Ala.  733,  in  which  he  says  the  question  was  a  good  deal 
examined,  and  the  rule  laid  down  to  be,  ''If  the  proprietors  of 
different  portions  of  a  public  line  of  travel,  by  an  agreement  among 
themselves,  appoint  a  common  agent  at  each  end  of  the  route  to 
receive  the  fare  and  give  through  tickets,  this  does  not  of  itself 
constitute  them  partners  as  to  passengers,  so  as  to  render  each  one 
liable  for  losses  occurring  upon  any  portion  of  the  line.''  He  re- 
fers also  to  other  authorities.  See  Bedf.  on  Carriers,  §  444.  And 
the  same  author  maintains  the  same  doctrine  in  his  work  on  the 
Law  of  Bailways,  vol.  2,  §  201. 

In  this  conflict  of  authority  we  are  left  to  adopt  the  rule  which 
to  Q8  seems,  supported  by  the  soundest  reason. 

The  extent  and  iewiini  of  great  railway  lines,  owned  and  oper- 
ated by  companies  incorporated  by  public  laws^  may  be  supposed  to 
be  known,  at  least  in  general,  to  persons  of  ordinary  intelligence 
when  they  purchase  tickets  to  travel  over  them,  especially  when 
this  is  shown  by  the  tickets  themselves.  The  system  of  selling 
through  tickets  is  one  of  great  importance  and  convenience  to 
travelers,  as  it  avoids  trouble,  besides  securing  in  some  instances 
lower  rate&  The  theory  that  the  company  selling  the  ticket  shall 
be  held  from  this  alone  to  have  actually  contracted  to  carry  the 
passengers  over  roads  besides  its  own,  and  that  the  owners  of  the 
other  roads  are  but  the  agents  of  the  first  to  carry  out  the  contract, 
seems  to  us  to  be  an  arbitrary  assumption,  a  sort  of  legal  fiction^ 
and  contrary  in  some  cases,  at  least,  to  the  truth  of  the  case.  As- 
•ummg  that  in  fact  the  different  lines  of  road  are  separate  and  dis« 
tisct,  and  owned  and  controlled  by  different  companies,  with  differ- 
ent agents  and  officers,  and  that  there  is  no  contract  or  privity 
betiPBeD  them  in  regard  to  oanying  passengers,  except  the  arrange* 


708  TENNESSEE, 


Nashville  and  Chattanooga  Railroad  Oo.  ▼.  Sprayberry. 

ment  to  soil  through  tickets,  and  that  these  facts  appear  in  proof, 
shall  the  fact  that  the  first  company,  with  the  authority  of  the 
others,  issues  and  sells  the  tickets,  be  held  of  itself  to  establish  ex- 
actly contrary  to  the  truth,  that  the  other  companies  are  but  the 
agents  and  servants  of  the  first?  There  is  nothing  in  this  record 
to  indicate  that  the  oflScers  and  agents  of  the  steamboat^  whose 
wrongful  acts  or  negligence  are  said  to  have  caused  (he  death  of 
the  plaintiffs  wife  and  children,  were  the  servants  of  this  defendant 
or  in  any  manner  under  its  control,  except  the  simple  fact  that  the 
defendant  sold  the  tickets.  To  allow  this  of  itself  to  establish  this 
arbitrary  conclusion  against  the  truth,  would  be  to  attach  unjust 
responsibility  upon  the  company  selling  the  tickets.  We  are  of 
opinion  that  in  such  cases  the  company  selling  the  ticket  shall  be 
regarded  as  the  agent  of  the  other  lines  when  the  tickets  them- 
selves impart  this  and  nothing  else  appears,  and  the  pfurchasermaj 
well  understand  with  whom  the  contract  is  made,  and  who  is  bound 
for  its  performance. 

Of  course  the  company  selling  the  tickets  may,  by  contract^ 
'either  expressed  or  to  be  fairly  implied  from  its  acts,  bind  itself  to 
be  responsible  for  the  entire  route;  but  this  should  not  be  held  con- 
clusively established  from  the  sale  of  the  tickets  aloiie,  nor  should 
it  be  held  to  throw  upon  the  defendant  the  onus  of  proving  that  it 
expressly  limited  its  liability.  If  a  partnership  in  fact  appear,  the 
case  would  be  different 

For  this  error  the  judgment  must  be  reversed,  and  a  new  trial 
awarded. 

Judgment  rmMrmd. 


Non  BT  TBS  RBvoaraa.  —The  doetrlDe  of  the  principal  ease  was  neidi  rvp  Jodc"*  ^^ 
■enting,  in  Hood  ▼.  New  York  and  New  Hacen  BaUmad  Company.  S  Ocmui.  t  la 
this  case  the  railroad  company  adyertised  that  at  certain  points  on  tbelr  Mas,  ffsf 
would  leave  for  certain  other  points.  But  a  single  ticket  was  issued.  vUca  vss 
inscribed,  **  N.  H.  to  C.  by  stage  from  F.**  The  court  remarked :  '*  Kor  does  tha  Csetthsi 
separate  tickets  may  be  taken  at  first,  as  is  sometimes  done,  for  each  portton  tlUmtam* 
or  one  entire  one,  specifically  embracing  a  ticke^<  fot  each  portion,  sUt  iq>f«>r  that ; 
so  that  the  attachment  is  veiy  slight,  make  any  difference.  We  am  coofldent  that  *l 
different  modes  of  doing  the  same  thing  do  not  prove  different  cootncts  belweea  thpfs^ 
ties.  In  all,  the  single  or  sepcmite  payments  are  only  paymenU,  and  nothing  etas."  IIm 
court  distinguish  between  the  case  of  fMight  and  that  of  passengers,  saying,  **  psbs^bkt* 
take  care  of  themselves.  '*  "  The  public  are  interested  in  holding  each  Indiridiis!  taimk 
out  the  route  to  be  prindxiaUtt  liable  as  common-carriers  on  their  respectivB  totM  ^> 
Is  It  true,  nor  has  it  ever  been  understood  to  be  so,  that  paying  the  nsocey  at  once*.  Af  s^ 
oessity  proves  an  Intention  to  chanj^  the  cbaraeter  of  the  lutwineillata  csnmpaaisi,  €f  ^ 
axempt  them  traoi  their  usual  liabflities.  One  pays  his  fare  before  taking  Ids  Maaft:  tfoAtf 
whan  oaUed  upon;  another  pays  each  company  as  he  travala  on;  awHlwr  pays  aaJ  mM 
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wo  ticket.  Axe  not  all  to  be  treated  alike  ?  Do  not  all  enjoy  the  same  priyfleges  and  tm- 
mnnities  1  And  is  not  each  company  liable  for  the  negligence  of  its  agents  7  Between 
Montreal  and  New  York  there  are  some  six  railroad  companies  and  one  or  more  steamboat 
companies  on  Lake  Champlain.  Does  any  one  dream  that  the  persons  just  alluded  to, 
paying  at  diif erent  places,  pass  on  these  roads  and  on  the  lake  under  difTerent  securities  V* 

The  same  «ras  held  in  EUaworth  v.  Tartt,  26  Ala.  i33,  as  to  loss  of  baggage.  The  court 
distinguished  Dostwick  t.  Champion^  11  Wend.  573. 18  Id.  i;5,  on  the  ground  that  there 
was  in  that  case  of  community  of  interest  in  the  entire  fare.  They  obaerve,  **  Suppose 
the  different  proprietors  along  the  route  came  to  the  understanding  to  appoint  a  conunon 
agent  at  each  end,  to  receive  the  fare  of  each,  from  passengers  going  through,  and  to  give 
a  receipt  or  through  ticket;  it  is  Tery  dear  that  such  agreement  would  not  constitute  a 
partnenhip inler  je.  or  as  to  third  persons,  and  yet  each  proprietor  would  have  the  right 
to  receive  his  proportion  of  the  fare.** 

In  SproQue  v.  Smith,  29  Vt.  421,  the  court,  by  RKortKLD,  J.,  said:  **  But  in  regard  to  caiw 
rylng  passengers  the  rule  is  different,  we  apprehend.  These  through  tickets,  in  the  form 
of  coupons  for  each  successive  company,  which  are  purchased  of  the  first  companyt 
import  no  contract  ordinarily  to  carry  the  passenger  beyond  the  line  of  the  first  company, 
so  far  at  least  as  they  are  concerned.  The  baggage  of  passengers  may  come  under  the 
same  rule  in  regard  to  conveying  beyond  the  first  company*s  line  which  freight  does,  aa 
the  same  general  liability  exists.  But  through  passenger  tickets  are  to  be  regarded  aa 
disUnct  tickets  for  each  road,  and  unless  the  road  check  baggage  through  It  Is  question- 
able, perhaps,  how  far  they  are  liable  for  losses  beyond  their  own  limits.  And  the  con- 
tract between  the  companies  which  commonly  exists  in  regard  to  the  division  of  the  price 
of  the  through  ticket  constitutes  no  such  partnership,  probably,  as  will  render  each  com- 
pany liable  for  the  whole  route.  The  first  company  is  In  such  case  looked  upon  as  the 
agent  of  the  other  companies  for  selling  their  tickets,  and  the  contract  requires  no  differ- 
ent construction  from  one  where  the  tickets  of  one  company  are  sold  at  the  stations  of 
other  companies. "  Citing  S3  Conn,  and  28  Ala.,  supra:  "  We  do  not  perceive  that  this  rale 
of  liability  could  make  the  carrier  of  passengers  liable  for  the  act  of  a  party  over  whom  he 
has  no  control  .**  *^  He  cannot  be  regarded  as  liable,  we  think,  for  all  the  acts  of  all  the 
operatires  of  the  companies  over  whose  lines  he  carries  the  plaintiff,  unless  some  conneo* 
Uon  between  the  roads  of  a  character  similar  to  that  of  general  partnership,  or  the  consott- 
daftion  of  their  Interests  in  the  carrying  business,  is  shown.** 

The  same  was  held  in  StfXiUon  v.  N.  T.  d:  K.  H.  R.  Co.^  2  KD.  Smith,  184,  as  to  the  loss 
of  baggage,  retained  by  plaintiff  in  his  own  custody  imtll  he  arrived  at  the  defendant's 
terminus.  The  court  said:  **  There  Is  nothing  In  an  arrangement  like  this  to  constitute 
the  different  companies  partners  for  the  transportation  of  passengers  or  baggage  so  as  to 
render  the  defendant  liable  in  common  with  the  others  for  the  loss  of  this  valise.  The 
arrangement  may  be  beneficial  to  them  as  well  as  to  the  public,  inasmuch  as  by  facilitat- 
ing travel  It  may  tend  to  increase  it;  but  that  would  not  create  that  joint  interest,  that 
community  In  profit  and  loss  which  is  essentiid  to  the  existence  of  a  partnership.**  Dla* 
tlnguishin^  Champion  v.  Boatwick^  18  Wend.  175. 

In  Knight  v.  Portland,  etc.^  R.  Co.^  56  Me.  234,  it  was  held,  inithout  discussion,  but  citing 
the  cases  in  9  Cush. .  29  Vt.  and  22  Conn .,  that  such  through  tickets  are  to  be  regarded,  aa 
to  passengers,  *^a8  distinct  tickets  for  each  road,  sold  by  the  first  company  as  agent  for 
the  other  companies.  *'  The  question  was  not  involved,  however.  In  the  case  In  9  Cush.  24 
(Sdinpman  v.  BoBt4tn  A  Warceater  R.  Co.),  for  that  was  an  action  against  the  last  carrier, 
and  on  whoee  road  the  injury  occurred,  and  the  court  expressly  declined  to  pass  on  the  ques- 
tion of  the  liability  of  the  carrier  selling  the  through  ticket.  It  was  also  held  that  the  fact 
ttiat  the  passenger  was  on  a  through  car  made  no  difTerence.  The  doctrine  of  the  principal 
ease  was  held  In  Hartaa  v.  Eastern  R,  Co,,  114  Mass.  44. 

The  same  doctrine  was  held  In  Brlgga  v.  Vanderbilt,  19  Barb.  222.  The  court  said: 
**  There  is  a  general  understanding  between  the  different  railroads  In  the  country  which 
connect  together,  as  to  their  times  of  arrival  and  departure,  and  the  routes  are  frequently 
advertised  as  forming  one  line ;  but  so  long  as  they  continue  disconnected  as  to  the  profits 
and  losses  of  transportation,  and  each  has  or  bears  its  own,  there  Is  no  partnership,  and 
aetther  is  rssponalble  for  the  engagements  of  the  other.'*  '*  They  had,  ft  la  tnie,  the  i 
agent,  but  he  aeted  in  his  vicarious  capacity  separately  for  each .  ** 
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MUnor  v.  N.  T,  db  N.  H.  R.  O).,  M  N.  Y.  968.  was  an  action  for  lo«  oT  brnggagb.  Th» 
baggage  was  checked  by  defendant  with  a  check  of  the  connecting  company,  and  a  con* 
pon  ticket  was  issued.  The  baggage  was  destroyed  while  in  posMOion  of  the  aeoood  oom- 
pany.  It  was  held  that  defendant  was  not  liable.  In  Ketsttr  v.  N.  Y.tX^H.EL  £L  Co, 
61 N.  T.  538,  the  action  was  for  lo«  of  baggage,  the  defendant  being  the  last  of  the  oon- 
nectlQg  roads.  In  the  absence  of  proof  that  the  baggage  came  into  its  posiPiion  tt  was 
held  not  liable.    Here  the  check  was  stamped  in  the  name  of  all  the  roads. 

In  Croft  V.  B.  <t  C.  R,  Co.^  1  MacA.  40S,  the  first  carrier,  receiving  throng^  fare  and 
checking  baggage  tlirough,  was  held  liable  for  the  loss  of  the  baggage  on  any  of  the  con- 
necting lines.  The  like  was  held  in  lUiiwia  Central  R.  Co  v.  Copeland,  24  DL  832.  Tills 
te  founded  on  the  English  doctrine  relative  to  goods.  The  tickets  in  this  were  tjuee,  sU 
headed  in  defendant's  name,  the  first  from  Chicago  to  St.  Louis,  and  the  aeoondfhia 
Chicago  to  Mattoon ;  all  recited  the  payment  of  fare  to  the  defendant,  and  the  onty  indlo 
cation  of  the  intervention  of  any  other  company  was  the  use  of  the  words  '*  vta  the  Terre 
Haute  and  Alton  Railroad,**  on  the  third  ticket  from  Xattoon.  The  cbedc  was  stamped 
"  Chicago  to  St.  Louis.  '*  The  court  say  this  implies  a  special  undertaking  of  tfas  defflod- 
ant  to  carry  from  Chicago  to  St.  Lous.  This  seems  to  come  within  the  rule  of  the  Ea^ 
llsh  cases  of  through  tickets  hereafter  cited,  and  of  Quimby  ▼.  Vandertnit^  fi^/Wi* 

The  court  said  that  the  guaranty  evidenced  by  the  tickets  and  check  was  one  of  mt» 
carriage  of  person  and  baggage  by  defendant  from  Chicago  to  St.  Louis,  the  latter  plsos 
*'  by  means  of  our  connection  with  the  TSrre  Haute  and  Alton  Railroad,**  being  **ti>s 
terminus  of  our  road."  **  Tou  having  no  farther  care  or  cuncem  about  tt  wheUier  we  nm 
our  own  cars  through,  or  take  those  of  the  other  road  at  the  point  of  iDteneotlon.**  In 
ChUago  it  Rock  Island  R.  Co.  v.  FoAey,  58  III.  81;  s.  c,  4  Am.  Rep.  S87,  It  was  held 
such  an  action  as  the  last  could  be  maintained  against  any  company  of  the 
line  on  whose  line  the  baggage  is  shown  to  have  been  lost. 

In  Quimby  v.  VanderbUt,  17  N.  Y.  306,  the  defendant  owned  steamships  plyiag  I 
New  York  and  Kicaragua,  but  he  advertised  **  Vanderbilt's  line  between  New  YofksaS 
San  Francisco,'*  the  advertisements  being  signed  by  his  agent,  and  this  agent  soldthns 
tickets,  one  from  New  York  to  Nicaragua,  one  thence  across  tiie  isthmus,  and  onetimes 
on  a  particular  vessel  to  San  Francisco,  for  agross  sum,  delivering  with  them  aoaidilKBsd 
by  him  and  describing  the  route,  and  stating  that  passengers  were  speedily  ooavafsJ 
across  the  Isthmus  by  the  Nicaragua  transit.  Held,  that  this  authorised  a  flndiagofs 
contract  by  defendant,  as  principal,  for  through  transportation.  This  waa  founded  on 
Snglish  cases. 

In  Champion  v.  BoHwiek,  18  Wend.  175»  three  persons  ran  a  line  of  coaches  from  Utlea 
to  Rochester,  the  route  being  divided  between  them  into  three  sectiottH,  Uie  ocoupast  of 
each  section  furnishing  his  own  vehicles  and  horses,  furnishing  drivers,  and  payiagihs 
expenses  of  his  section,  but  fares  for  passage  were  divided  between  them  in  proponioa 
to  the  number  of  miles  run  by  each.  Held,  that  they  were  jointly  liable  for  an  injur  ^ 
a  passenger  by  the  negligence  of  one.  The  chancellor  distinguished  sudi  a  csseatlliS 
principal  case 

In  Baltimore  &  Ohio  R.  Co.  v.  CampbeO^  Ohio  Supreme  Court,  April,  1881.  tt  was  beM 
that  where  it  is  necessary  for  a  traveller  in  going  tnan  one  place  to  another  to  paasow 
the  connecting  lines  of  several  railroad  companies,  It  is  competent  for  either  oompssy  to 
contract  with  him  for  i  j  transportation  of  himself  and  baggage  the  whole  distances  or 
that  its  liability  shall  be  confined  to  loss  or  damage  occurring  on  Ita  own  road:  bat  tke 
collection  by  such  contracting  carrier  of  fare  in  advance  for  the  entire  journey*  withoai 
agreement  as  to  risks,  renders  it  liable,  on  receipt  of  such  traveller's  bsggage,  to  traaspoit 
it  safely  to  the  end  of  the  route,  and  there  deliver  it,  on  demand,  to  such  owner.  Tliit 
was  held,  without  extended  consideration,  upon  the  authority  of  the  text^-book  vritenb 
Schouler,  Thompson,  Lawson  and  Hutchinson. 

In  Great  Wegtem  Ry.  Co.  v.  Btofce,  7  H.  ft  M.  987  (Bxch.),  the  defendsnt  snU  the 
plaintifT  one  ticket  for  one  fare  from  P.  to  M.  I>efendant*s  line  terminated  at  G-.  and 
thence  to  M.  the  line  was  owned  by  the  S.W.Ry.  Oa  By  aiTangeaoent  the  ttass  ver« 
wolfed  and  the  fare  apportioned  between  the  two  companies.  The  platntlir  waseoa*^ 
taithesamecarfromP.  ontotheUneof  theS.  W.l^.  Co..and  there  came  Into  soKrios 
withalooomotlveleftonthetrackby  the  servants  of  the  latter  company.  TherssaiM 


DECEMBER  TERM,  1874.  711 

Collier  ▼.  Lattimer. 

BegUgence  on  the  part  of  thedrirer  (if  .the  train.  Held,  that  the  defendant  was  liable. 
CocKBuaa;  C*  J.,  thought  the  English  rule  as  to  goods  prevailed  as  to  passengers,  and  said: 
**If  a  railway  company  choosee  to  contract  to  carry  passengers,  not  only  over  their  own 
line,  but  also  over  the  line  of  another  oompany,  either  in  whole  or  in  paii,  the  company  so 
contracting  incurs  all  the  liability  which  would  attach  to  them  if  they  had  contracted 
solely  fo  carry  over  their  own  line/*  The  defendant  '*  became  responsible  for  the  safety 
of  every  passenger  throughout  the  distance  for  which  they  gUr'^  him  a  ticket,  Just  es  if 
they  had  conveyed  him  on  their  own  line.**  This  was  followed  in  Thomaa  t.  Bhi/mtiey  R9* 
Co.,  L.  IL.  6  Q.  B.  SMk  The  cases  were  alike,  except  that  in  the  latter  the  defendant  paid 
tolla  to  the-siscoad  company.  Hillob,  J.,  thought  **that  the  defendants  ought  not  to  be 
liable,  and  thitt  a  railway  company  ci^i  oidy  be  held  responsible  for  the  nesUgenoa  of  those 
over  whom,  they  have  control.'*  Ldsh,  J.,  thoufdit  the  distincti<Ai  between  the  twocassa 
material.  But  the  court  y  iblded  to  the  author^  of  the  Exchequer  decision,  aiid  to  that  of 
Buxton  V.  Jf,  E.  R.  Co,^  L.  R.,  S  Q.  R  640,  which  was  like  the  ff4lc6  cape^  the  fhomm 
case  was  affirmed  by  the  Bxc|iequer  chamber,  L.  B.,  6  Q.  B.  966.  Tbcpe  Epe^iab  cases 
are  of  coarse  distinguishable  on  the  ground  x>t  a  single  and  complete  contract  fbr  the 
whole  route  by  the  first  company.  They  are  not  the  case  of  aeparsita  contracts  for  the 
several  divisions  of  the  route,  made  by  the  common  agent.  In  the  Jast  case  the  oooit 
said,  by  Kxllt,  C.  B.  :  **The  contract  with  the  passenger  Is  for  the  reasonably  safe  con- 
veyance of  the  passenger  from  one  end  of  the  journey  to  the  otber.**  **They  perform 
some  part  of  the  contract  by  means  of  contracts  or  arrangements  with  other  persons.** 
See,  also, .^buOcoi  V.  Hefropolitan  J2]/.  Cb.,  6CL  P.  I>>  157;  Hiioptrv,  London ^N,  W*Bif» 
Cb..48L.T.(y.B.)8m. 
flea  Bowit]f  v.  ScnvtUf  omIib^  p.  ]S6> 


Collier  v.  LATTiniL 

(9Baxt.490.) 

EbtrnpHan  —  head  offamUp — iHdaw^  ^skm 

A  widow  Temained  npoii  her  hiuiband'B  fann  and  carried  It  on  for  eleven  yean 
after  his  death,  as  her  only  means  of  sapport.  Her  children  were  married 
and  had  left  her.  She  rented  the  farm  and  stock,  reserving  and  occupying 
for  herself  one  room  in  the  hooae.  MM^  that  she  was  entitled  to  the  hen»« 
lit  of  the  exemption  law,  as  the  head  of  a  &mi]y  engaged  in  agriculture.* 

REPLEVIN.    The  opinion  states  the  case.    The  plaintiff  had 
judgment  below. 

MeAdoo  A  Lamer  for  plaintiff. 
AUen  A  Shackelford  for  defendant. 

DBADKBiCKy  J.  OoUier,  a  constable  of  Hnmphreys  oonnty,  ler* 
led  an  execution  upon  and  took  in  his  possession  a  horse,  and  cow 
and  calf,  as  the  property  of  defendaot    She  replevied  the  animals^ 

CMftMNt  ▼.  inWoMS  CR  Qfatt  ]9«  M  Am.  Bep.  7B0. 
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and  upon  an  agreed  state  of  factSy  submitted  to  the  jadge  of  the 
Circuit  Court  of  Hamphrejs  county,  he  decided  in  favor  of  said 
Naomiy  and  Oollier  appealed  to  this  conrt 

The  facts  agreed  are,  in  substance,  that  the  levy  was  valid  and 
the  seizure  lawful,  unless  the  property  was  exempt  from  execatioD, 
as  being  the  only  property  of  the  kind  owned  by  said  NaomL  It 
was  also  agreed  that  defendant  was  a  widow,  whose  husband  had 
been  dead  eleven  years ;  that  she  had  children,  but  they  were,  at 
the  time  of  the  levy,  all  of  full  age,  and  had  married  and  left  their 
mother,  leaving  her  living  on  the  place  or  farm  where  she  had  re- 
sided at  the  time  of  and  ever  since  her  husband's  death,  he  being 
the  owner  of  the  farm  at  the  time  of  his  death,  and  that  she  had 
cultivated  the  &rm  every  year  since  her  husband's  death  up  to  the 
time  of  the  levy;  and  that  she  is  still  living  on  the  place,  occnpy* 
ing  one  room  for  herself,  which  is  rented  out  for  the  present,  and 
the  horse  seized  was,  by  her  contract,  to  be  used  in  making  the 
crop;  that  the  farm  was  her  only  means  of  subsistence,  and  the 
contract  for  renting  was  made  when  the  property  was  seized;  that 
none  of  her  children  lived  with  her,  and  fifteen  days  before  the  levy 
her  brother,  who  had  lived  with  her  a  few  months,  left  her,  and 
she  had  no  family  at  the  time  of  the  levy  but  herself.  Upon  the 
death  of  the  husband  the  exempt  property  belonging  to  him  is  like- 
wise exempt  in  the  hands  of  the  widow  for  her  own  benefit  if  there 
be  no  children,  or  for  their  joint  benefit  if  there  are  children. 
Code,  §  2288.  By  §  2112  the  same  provision  is  made  in  favor  of 
the  wife  whose  husband  absconds.  It  is  next  shown  that  any  of 
the  property  in  controversy  belonged  to  the  husband  of  defendant 
at  the  time  of  his  death. 

But  these  provisions  are  cited  as  showing  the  policy  of  the  stat- 
utes upon  the  subject  of  exemption  to  give  the  widow  its  benefits, 
even  if  there  be  no  children ;  and  all  these  exemption  laws,  it  has 
been  often  held  by  this  court,  are  to  be  construed  together  as  differ- 
ent  parts  of  one  act,  and  are  to  receive  at  the  hands  of  the  courts 
a  broad  and  liberal  construction,  so  as  to  favor  the  remedy  intended 
by  the  legislature.  Accordingly,  it  has  been  held  that  a  widowed 
daughter,  residing  with  her  father,  and  eating  at  the  same  table, 
whose  children  also  lived  with  her  at  her  father's,  and  cultivated 
part  of  his  farm,  was  the  head  of  a  family  within  the  meaning  of 
the  exemption  laws.     Bachman  v.  Crawford,  3  Humph.  213. 

Upon  like  reasons,  and  for  similar  purposes,  it  has  also  been  heU 
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by  this  conrty  in  a  recent  case,  that  a  jackass  is  a  horse  within  the 
meaning  of  said  acts*     Vincent  v.  Vvwenty  1  Heisk.  333. 

In  the  case  cited  in  3  Humph,  referring  to  a  New  York  case 
upon  a  statute  similar  to  ours,  this  court  said  that  a  man  thirty-fire 
or  forty  years  old,  residing  with  his  step-mother,  haying  no  wife  nor 
childrRD,  was  not  a  householder,  because  he  had  no  family,  had  no 
control  of  the  house,  and  consequently  could  not  be  a  householder. 
But  in  this  case,  although  defendant  had  no  children  living  with 
her  at  the  time  of  the  levy,  she  had  control  of  the  house,  as  she 
had  had  ever  since  the  death  of  her  husband,  and  as  before  the 
children  grew  up  and  left  her,  and  was  a  housekeeper,  and  the  head 
of  her  establishment,  engaged  in  agriculture  for  her  support,  and 
falls  within  the  spirit  and  meaning  of  the  acts  exempting  certain 
articles  of  personalty  from  execution  in  hands  of  heads  of  families 
engaged  in  agriculture,  and  we  think  the  judgment  of  the  Circuit 
Court  was  correct,  and  affirm  it. 

Judgment  affirmed, 


JOJSnBSBOROy  ETC.,  TURNTIKE  Oo.  T.  BbOWIT. 

(8  Baxt.  400.) 

MandamtM  -^  governor, 

Mandamas  will  not  lie  against  the  goyemor.* 

APPLICATION  for  mandamus.     The  opinion  states  the  case. 
The  writ  was  denied  below. 

McFabland,  J.  This  was  an  application  to  the  judge  of  the 
Circuit  Court  of  Davidson  county  for  a  mandamus  to  compel  the 
then  governor,  John  C.  Brown,  to  issue  certain  bonds  of  the  State, 
which  it  is  claimed  the  legislature,  by  certain  acts,  had  directed  to 
be  issued  to  the  Jonesboro,  Fall  Branch  &  Blair's  Gap  Turnpike 
Company. 

We  refer  to  and  adopt  the  opinion  of  the  Circuit  judge,  Baxter, 

*See  references,  S7  Am.  Rep.  607,  and  State  ▼.  Warmouth  (84 La.  Ann.  861),  18  Am.  Bepk 
196,  and  note,  128;  People  v.  Governor  (29  Mich.  880),  18  Am.  Bep.  89,  and  note.  98.  To  i 
effect,  Western  B,  Go.«d/  Minnesota  t.  DeGrafft  Minn.  Sup.  (X  July  12, 1880. 
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which  sets  forth  the  substance  of  the  yarions  acts  of  the  legisla* 
tare,  with  perhaps  one  exception,  that  does  not  materially  affect 
the  question,  f  In  that  opinion  the  cpnclusion  is  reached  that  u{>on 
a  proper  construction  of  these  acts,  the  petitioner  is  not  entitled  to 
any  of  the  several  series  of  bonds  claimed.  Without  further  notic- 
ing those  matters,  we  refer  to  another  question  of  interest  that  bw 
been  very  forcibly  presented  in  argument;  that  is,  whether  the 
courts  of  this  State  haTc  any  jurisdiction,  by  mandamus,  to  com- 
pel the  gOYernor  to  perform  any  duty  deyolved  upon  him  as  gover- 
nor by  the  Constitution  and  laws. 

As  to  purely  ex;ecutiYe  or  political  functions  devolving  upon  the 
chief  executive  officer  of  a  State,  or  as  to  duties  necessarily  involv- 
ing the  exercise  of  official  judgment  and  discretion,  we  think  it 
may  be  safely  assumed  that  mandamus  will  not  lie.  This  necessa- 
rily results  from  the  ixature  of  a  government  having  three  indepen- 
dent departments — executive,  legislative  and  judicial.  Such  it 
the  doctriit^e  ^ell  settled  by  authority.  See  High  on  Ex.  Bern.,  § 
118. 

The  author  further  says:  ''  As  to  duties  of  a  ministerial  nature, 
and  involving  no  element  of  discretion,  which  have  been  imposed 
by  law  upon  the  governor  of  a  State,^the  authorities  are  exceed- 
ingly conflicting,  and  indeed  utterly  irreconcilable,  tjjpon  the  one 
hand  it  is  contended,  and  with .  much  show  of  reason,  that  as  to 
duties  of  this  character  the  general  principle  allowing  relief  by 
mandamus  against  ministerial  officers  should  apply,  and  the  mere 
fact  of  ministerial  duties  having  been  required  of  an  executive  offi- 
cer, should  not  deter  the  courts  from  the  exercise  of  their  jurisdic- 
tion. Upon  the  other  hand  it  is  held,  that  under  our  structure  of 
government,  with  its  thi*ee  distinct  departments  —  executive,  legis- 
lative and  judicial  —  each  department  being  entirely  independent 
of  the  other,  neither  branch  can  properly  interfere  with  the  duties 
of  the  other,  and  as  to  the  nature  of  the  duties  required  of  the 
executive  department  by  law,  and  as  to  its  obligations  to  perform  these 
duties,  it  is  entirely  independent  of  any  control  by  the  judiciaiy. 
While  the  former  theory  has  the  support  of  many  respectable  Au- 
thorities, and  is  certainly  in  harmony  with  the  general  principles 
underlying  the  jurisdiction  as  applied  to  purely  ministerial  officen* 
the  latter  has  the  clear  weight  of  authority  in  its  favor,  and  maj 
be  regarded  as  the  established  doctrine  upon  this  subject" 

The  author  then  proceeds  to  review  the  various  .cases  upon  the 
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subject,  the  substance  of  most  of  the  cases  being  seit  forth  in  the 
notes. 

The  Supreme  Courts  of  Ohio,  Alabama,  California,  Maryland 
and  North  Carolina^  have  decided  in  favor  of  the  jurisdiction,  in 
cases  where  it  was  claimed  the  duties  were  ministerial,  the  cases 
presenting  the  question  in  different  aspects;  while  opposed  to  the 
jurisdiction  are  the  Supreme  Courts  of  Arkansas,: Georgia,  Illinois, 
Louisiana,  Maine,  Minnesota,  New  Jersey,  Rhode  Island  and 
Missouri. 

Wp  will  not  nndertake^  to  review  the  several  cases,  or  to  distin- 
guish them.  We  have,  however,  examined  the  reasoning  in  thf» 
several  cases,  and  our  own  convictions  are  decidedly  agftiost  the  ex- 
ercise of  the  jurisdiction,  and  we  are  of  opinion  that  there  can;  as 
to  its  exercisCi  be  no  sound  distinction  in  respect  to  the  character 
of  the  act  to  be  performed  by  the  governor  as  chief  executive. 

In  the  very  nature  of  such  a  government  each  department  within 
its  sphere  must  be  independent  of  the  other^.and  neither  can  right- 
fully interfere  with  the  others  in  the  discharge  of  their  appropriate 
duties.  And  whatever  duty  or  function  is  devolved  upon  either 
department  becomes  a  part  of  its  appropriate  or  exclusive  duties. 
And  in  the  case  of  the  governor  it  does  not  change  the  result  that 
the  duty  might  have  been  imposed  upon  a  ministerial  officer,  and 
if  imposed  upon  a  ministerial  officer,  he  might  have  been  compelled 
to  perform  it.  It  does  not  follow  that  when  the  duty  is  imposed 
upon  the  governor,  the  courts  have  jurisdiction  to  control  his  acts. 

The  governor  holds  but  one  office,  that  is  the  office  of  chief 
executive.  Any  duty  which  he  performs  under  authority  of  law  is 
an  executive  duty,  otherwise  we  would  have  him  acting  in  separate 
and  distinct  capacities.  In  some  respects  he  would  be  the  chief 
executive,  an  independent  department  of  the  government ;  as  to 
other  duties  he  would  be  a  mere  ministerial  officer,  subject  to  the 
mandate  of  any  judge  of  the  State,  and  we  must  assume  also  that 
the  judge  would  have  the  power  to  imprison  the  governor  if  he  re- 
fused to  obey  his  order,  for  if  the  court  has  this  jurisdiction  the 
power  to  enforce  the  judgment  must  follow. 

It  is  said  if  this  jurisdiction  be  not  granted  there  is  no  remedy 
in  cases  where  the  governor  refuses  to  perform  his  duty  with  re« 
spect  to  the  rights  of  the  citizens.  If  the  duty  of  performing  a 
certain  act  is  by  law  devolved  upon  the  governor,  and  in  the  exer- 
cise of  his  judgment  and  discretion — and  it  is  difficult  to  imagine 
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any  act  to  be  performed  by  a  gOTemor  where  some  degree  of  jadg- 
ment  and  discretion  is  not  involved  —  he  decides  against  the  claim 
of  the  citizen^  the  citizen  has  bad  his  remedy.  If  the  govemoi 
corruptly  act  in  violation  of  law  and  right,  he  may  be  impeached. 
It  does  not  follow,  because  the  right  claimed  depends  upon  a  con- 
struction of  our  laws,  that  the  court  must  therefore  decide  it  The 
courts  can  only  decide  in  those  cases  where  by  law  they  have  juris- 
diction. 

Without  a  further  discussion  of  the  question,  we  refer  to  thecaasi 
upon  the  subject  referred  to  in  the  notes  to  High  on  Ex.  fiem.,  §  118 
€t  seq. 

The  judgment  dismissing  the  petition  will  be  affirmed. 

Another  case  of  the  same  character  will  also  be  dismissed. 

Judgment  affirmitL 


OaOILL  y.  WOOLDBIDGB. 

(8  Bazt.  580.) 

Comity — inUr-State  —  rteeiner. 

A  reoeiTer,  duly  appointed  in  another  State,  may  maintain  replevin  hers  for 
property  sent  here  by  him  for  sale,  as  against  an  attaching  creditor.* 

REPLEVIN.    The  opinion  states  the  case.     The  defendants  had 
judgment  below. 

G.  W.  Winchester^  for  plaintiff. 

Qantt,  Patterson  d  Lowe  and  Brown  dk  LyleSy  for  defendant 

McFabland,  J.  Toof,  Philips  &  Go.  caused  fourteen  bales  of 
cotton  to  be  attached  as  the  property  of  B.  E.  Treviathen,  by  pro- 
cess from  the  Second  Circuit  Court  of  Shelby  county.  Shane,  Ear* 
ris  &  Co.  brought  an  action  of  replevin  to  recover  the  property  from 
the  sheriff.  Afterward  W.  J.  Cagill  was  substituted  as  plaintiff 
and  Toof,  Philips  &  Co.  as  defendants  in  the  action,  and  the  cause 
was  subsequently  revived  against  Wooldridge  &  Oliver,  assignees  of 
Toof,  Philips  &  Co.     The  trial  resulted  in  a  verdict  and  judgment 

for  the  defendants.     The  plaintiff  has  appealed  in  error. 

— ■ 

•To  same  effect  Pond  v.  Cocke  (45  Oonn.  ISQi  W  Am.  Bep.  ML 
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The  case  which  the  plaintiff  insists  was  made  by  the  proof  is,  in 
brief,  that  in  certain  litigation  in  the  State  of  Arkansas,  in  which 
said  Treviathen  was  a  party  defendant,  the  details  of  which  need 
not  be  set  out,  the  plaintiff,  Cagill,  was  appointed  receiver  of  cer- 
^tain  property  and  effects,  and  ordered  to  take  the  same  into  his  pos- 
session, among  other  things  the  fourteen  bales  of  cotton  in  con- 
jtrorersy,  and  to  sell  said  cotton,  or  to  ship  the  same  to  Memphis  or 
elsewhere  for  that  purpose,  and  to  hold  the  proceeds  subject  to  the 
order  of  the  court ;  that  the  appointment  was  made  upon  allega- 
tions in  the  pleadings  giving  the  court  power  and  jurisdiction,  to 
make  the  appointment^  that  the  cotton  was  then  within  the  juris- 
diction of  the  court  in  the  State  of  Arkansas,  and  was  actually  taken 
;in.to  possession  by  tho  plaintiff,  Cagill,  and  shipped  to  Shane,  Har- 
ris &  Ca,  at  Memphis,  for  sale,  where  it  was  attached  as  the  property 
of  Treviathen  by  Toof,  Philips  &  Co.,  as  before  stated. 

The  Circuit  judge  charged  the  jury  that  in  order  to  *'  entitle  the 
plaintiff  to  recover,  it  is  necessary  that  he  shall  have  established 
some  general  or  special  property  in  the  cotton  in  controversy  ;  it 
18  not  sufficient  for  him  merely  to  have  established  the  fact  that  he 
was  appointed  receiver  by  the  Chancery  Court  of  Independence 
county,  Arkansas,  and  came  into  possession  of  the  cotton  by  virtue 
of  such  appointment,  and  if  you  find  from  the  evidence  that  he  has 
shown  no  other  right  tof  the  property  than  as  such  receiver,  and  that 
the  parties  whom  defendants  represent,  Toof,  Philips  &  Co.  were 
creditors  of  Treviathen,  and  attached  the  property  in  Memphis  as 
the  property  of  Treviathen,  you  will  find  for  the  defendant/^ 

This  was  the  entire  charge,  although  further  specific  instructions 
were  asked  by  the  plaintiff's  attorney.  We  think  the  charge  is  erro- 
neous, and  that  the  judgment  must  be  reversed.  It  is  true,  that  if  a 
receiver,  appointed  by  the  courts  of  another  State,  should,  by  vir- 
tue of  such  appointment,  seek  to  recover  in  our  courts  property  to 
which  others  had  acquired  rights  here,  the  claim  would  not  be  en- 
forced. That  is,  our  courts  would  not  in  such  a  case  lend  their  aid 
to  enforce  and  carry  out  the  order  of  the  foreign  court  as  to  prop- 
erty within  our  jurisdiction.  The  right  of  the  receiver  as  such 
could  not  be  recognized  in  our  courts.  But  where  the  court  of  a 
Bister  State,  having  jurisdiction  of  the  parties  and  subject-matter, 
and  having  the  property  within  its  actual  control,  appoints  a  re- 
ceiver to  take  possession  of  and  sell  the  property,  and  this  order  is 
executed  by  the  property  being  actually  taken  faito  possession  by 
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the  receiver,  we  think  beyond  doubt  this  would  give  to  the  reoeiver 
against  the  parties  to  the  litigation,  and  those  claiming  throagh 
them,  a  special  property  and  right  of  possession  that  would  enable 
him  to  maintain  an  action  of  replevin,  and  that  this  right  woald 
not  be  lost  by  sending  the  property  to  this  State  for  sale.  To  tins 
extent  we  would  respect  the  orders  and  judgments  of  the  courts  d 
sister  States.  The  receiver  can,  in  such  case,  maintain  the  action 
in  his  individual  capacity.  See  Chraydon  v.  ChurAf  3  Mich.  36.  Ve 
do  not  think  the  authorities  referred  to  by  the  counsel  for  the  de- 
fendants establish  a  contrary  doctrine.  Of  course  we  decide  noth- 
ing as  to  the  other  questions  argued,  or  as  to  whether  the  proof  wa^ 
tains  the  plaintiff's  case. 

The  charge  being  erroneous  npon  the  material  qneelioii,  thi 
judgment  must  be  reversed. 

Judgmmt  r$vermi. 
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flumol  bo  tried  for  felony  without  oooiimI  to  aariil  him* 
expieedy  wmlTes  that  right 

AONYIOTION  of  iheft    The  opmion  states  the  oaMi 

W.  B.  Dunham,  for  State. 

WnrKLBBy  J.  The  appellaat,  defendant  beloir,  haying  been 
eonTicted  of  theft  of  hones  belonging  to  one  William  Adams,  and 
hie  punishment  assessed  at  fiye  years^  confinement  in  the  peniten* 
tiary,  filed  under  oath  a  motion  for  a  new  trial,  which  was  over- 
ruled,  and  the  action  of  the  court  below  on  the  motion  for  a  new 
trial  is  assigned  as  error. 

It  is  set  out  in  the  motion  for  a  new  trial  that  the  defendant  is  a 
poor,  ignorant  Mexican,  who  did  not  understand  the  proceedings 
€f  the  courts  except  through  an  inteipreter ;  that  the  indictment 
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against  him  was  filed  on  April  13, 1880,  and  was  senred  the  same 
day,  at  five  o'clock,  p.  ic.;  that  he  was  brought  oat  of  jail  on  the 
next  day,  April  14,  1880,  at  two  o'clock,  P.  M.,  when  his  case  was 
called,  and  he  was  then  asked  if  he  had  any  counsel,  to  which  he 
replied  that  his  brother  had  gone  to  the  Nueces  to  obtain  money  to 
procure  the  same  ;  that  he  was  then  asked  if  he  was  ready  for  trial 
to  which  he  answered,  '*  Yes,'^  not  knowing  of  his  right  to  two 
days'  serrice  of  a  copy  of  the  indictment  in  which  to  prepare  and 
fix  his  pleading^ ;  that  he  would  certainly  not  haye  announced  ready 
for  trial  had  he  been  aware  of  this  right,  because  before  theexpira* 
tion  of  the  two  days  he  would  haye  been  able  to  procure  connael, 
as  he  did  ;  and  that  he  did  not  know  of  his  right  to  address  the 
jury  in  his  own  behalf,  belieying,  in  his  ignorance,  that  without 
counsel  he  had  no  right  to  do  so,  and  that  haying  no  counsel,  and 
not  being  informed  by  the  court,  he  had  no  means  of  knowing  what 
his  rights  were  in  the  premises.  The  motion  also  states  that  the 
yerdict  was  contrary  to  the  eyidence,  there  being  no  evidence  to 
show  any  criminal  intent  on  the  part  of  the  defendant  in  taking 
the  horses,  and  that  the  finding  of  the  jury  is  contrary  to  law. 

The  ignorance  of  the  defendant's  rights  under  the  law.  as  set 
forth  in  the  motion  for  a  new  trial,  where  the  subject  appean  for 
the  first  time,  is  the  principal  question  presented  by  the  record  for 
consideration  here.  This  is  to  some  extent  a  noyel  one,  and  one 
which  has  not,  that  we  are  aware  of,  been  precisely  adjudicated  by 
the  courts  of  last  resort  in  Texas.  It  tWrefore  becomes  necessary 
that  we  take  into  consideration  the  seyeral  proyisions  of  our  Codes, 
and  also  the  proyisions  of  the  Gonstitution,  which  bear  upon  the 
subject,  as  well  as  the  lights  afforded  by  the  general  principles  of 
law  and  adjudications  of  the  courts,  which  are  deemed  sufficient  to 
afford  a  safe  rule  for  our  guidance  in  determining  the  merits  of  the 
present  appeal  and  the  right  of  the  defendant  to  a  new  trial  on  the 
grounds  set  out  in  the  record,  and  as  therein  stated,  and  under  snch 
rules  as  will  apply  as  well  to  this  as  to  other  similar  cases  which 
may  arise  hereafter.  In  the  performance  of  this  duty,  we  regret, 
as  is  often  the  case,  that  we  haye.  not  the  aid  of  counsel,  or  any 
reference  to  authorities,  to  guide  our  inyestigations,  there  being  no 
appearance  here  of  counsel  or  brief  for  the  appellant. 

Some  of  the  facts  stated  in  the  motion  for  a  new  trial  are  bone 
out  by  the  record,  —  as,  for  instance,  that  the  indictment  was  re* 
turned  into  court  on  April  13,  1880,  and  that  the  defendant  wn 
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brought  to  trial  oa  the  next  day,  — and  perhaps  negatively,  that 
an  interpreter  was  appointed  for  him,  anjd  that  he  was  tried  without 
counsel  to  represent  him.     By  the  Constitution  of  the  State,  certain 
rights  are  guaranteed   to  one  accused  of  crime,  in  all  criminal 
prosecutions  ;  among  other  things,  he  is  entitled  to  a^  speedy  public 
trial  by  an  impartial  jury.     He  shall  have  the  right  to  demand  the 
nature  and  cause  of  the  action  against  him,  and  to  have  a  copy 
thereof,  and  he  shall  also  have  the  right  of  being  heard  by  himself 
or  counsel,  or  both.     And  no  person  shall  be  held  to  answer  for  a 
criminal  offense  unless  on  indictment  of  a  grand  jury,  except  in 
cases  in  which  the  punishment  is  by  fine,  or  imprisonment  other- 
wise than  in  the  penitentiary,  in  cases  of  impeachment,  and  in 
cases  arising  in  the  army  or  navy,  or  in  the  militia  when  in  actual 
service,   in   time  of  war  or  public  danger.     Bill  of  Bights,  §  10. 
These  constitutional  guarantees,  being  excepted  out  of  the  general 
powers  of  government  (id.  §  29),  arc  beyond  legislative  control,  and 
any  law  contrary  thereto  would  be  absolutely  void.    Art.  1,  §  29. 
Now^  whilst  these  rights  aro  guaranteed  by  the  Constitution,  and 
are  placed  beyond  the  control  of  the  law-making  power  of  the  State, 
and  are  binding  as  well  upon  the  executive  and  judicial  depart- 
ments of  the  government,  that  instiniment  is  silent  as  to^how  these 
rights  are  to   be  asserted ;  and   in  the  absence  of  constitutional 
direction,  the  subject  is  of  necessity  remitted  to  the  law-making 
power  as  to  the  manner  of  enforcing  these  rights;  but  neither  the 
legislative,   nor  the  executive,  nor  the  judiciary  has  any  power 
whatever  to  deprive  one  accused  of  crime  of  the  guarantees  pro* 
vided  in  the  Bill  of  Rights.     Still,  the  legislature  may  provide  by 
law  for  the  manner  of  asserting  those  rights,  and  it  is  believed  can 
punish  the  person  entitled  to  them,  or  any  of  them;  and  hence, 
by  the  law  in   force  both   before   and  after  the  adoption  of  the 
Constitution,  the  laws  enacted  by  the  legislature  provided  for  the 
manner  of  organizing  juries  for  the  trial  of  those  accused  of 
crime,   re<rulating  the   manner  of  apprising  the   accused  of  the 
nature   of    the    accusation,    and    furnishing    him    with  a  copy 
thereof,   and   the   like;  and  it  has  been  expressly  provided   that 
''the   defendant  to  a  criminal  prosecution   for  any  offense    may 
waive    any    right    secured  to  him  by  law,   except   the  right    of 
trial  by  jury,  in  a  felony  case."    Code  Cr.  Proc,  art  23  (Orig. 
Code  Cr.  Proc.,  art  26).     The  right  of  a  trial  by    jury    cannot 
oe  waived  in  a  felony  case,  and  being  guaranteed  by  the  Constitu- 
VoL.  XXXV— 91 
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tioD,  has  not  been  impaired  by  the  legislatuie.  The  same  may  be 
said  as  to  an  indictment  The  Constitution  having  required  this 
as  the  only  mode  of  charging  felonies,  the  legislature  oonld  not  de- 
prive one  accused  of  crime  of  that  mode  of  prosecuting  ihe  accusa- 
tion against  him,  and  this  has  not  been  attempted.  The  Constita- 
tiou  not  only  requires  that  felonies  shall  be  prosecuted  by  indict- 
ment, but  also  requires  that  the  indictment  shall  have  a  certaio 
special  form  of  commencement  and  conclusion.  This  requirement 
has  not  been  interfered  with,  but  has  been  observed  by  the  legisla- 
ture in  prescribing  the  essential  requisites  of  an  indictment.  Code 
Or.  Proc.,  art.  420,  subd.  1,  8.  This  constitutional  requiremeat» 
and  particularly  the  conclusion,  it  was  held  by  our  Supreme  Court, 
and  by  this  court,  the  courts  are  bound  to  respect  and  observe,  and 
could  not  disregard  it,  for  the  reason  that  an  Indictment  was  and 
is  required  by  the  Constitution  to  commence  in  a  certain  way  and 
to  conclude  in  a  certain  way  set  out  in  the  Constitution.  In  the 
cases  of  Cox,  Ryan  and  Sitterlie^  decided  by  this  court  at  the  last 
Galveston  term,  all  accessible  authorities  were  carefully  examined, 
and  the  former  rulings  of  both  the  Supreme  Court  and  of  this  court 
were  supported,  and  it  was  there  reaffirmed  that  the  courts  could 
not  disregard  a  plain  constitutional  provision,  no  matter  at  what 
stage  of  the  proceedings  the  attention  of  the  court  was  called  to  the 
fact  that  it  had  been  disregarded,  and  that  it  could  not  be  deemed 
as  having  been  waived  or  cured  by  the  verdict  So  far  as  we  are 
advised,  notwithstanding  the  article  of  the  Code  set  out  above,  the 
disregard  of  a  plain  provision  of  the  Constitution,  and  particularly 
of  a  right  guaranteed  to  one  accused  of  crime  by  the  bill  of  rights^ 
has  not  been  held  to  have  been  cured  by  verdict  Our  remarks, 
however,  must  be  understood  as  applying  to  the  question  presented 
by  the  motion  for  a  new  trial  in  the  present  case,  rather  than  to  a 
case  not  before  the  court. 

The  causes  for  which  new  trials  may  be  granted,  as  well  as  the 
mode  of  procedure  in  relation  to  new  trials,  are  carefully  enumer- 
ated and  set  out  in  the  Code  of  Criminal  Procedure^  arts.  775  to 
784,  inclusive. 

One  of  the  grounds  upon  which  a  new  trial  may  be  granted  in  a 
felony  case  is  set  out  in  subd.,  1  of  art  777,  as  follows:  '^  Where  the 
defendant  has  been  tried  in  his  absence,  or  has  been  denied  oooii- 
ael."  And  where  the  court  has  committed  any  material  error  cal* 
oulated  to  injure  the  rights  of  the  defendant    Clause  2«  art  ?77* 
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Wheo  a  motiou  for  a  new  trial  is  offered^  the  law  has  provided  that 
the  State  may  take  issue  with  the  defendant  upon  the  truth  of  the 
causes  set  forth  in  the  motion.  Art  781.  It  does  not  appear  that 
the  State  made  any  attempt  to  controvert  the  truth  of  the  causes 
set  out  in  the  motion;  hence  we  may  regard  it  that  the  grounds 
set  out  in  the  motion  were  conceded  by  court  and  counsel  to  be  true* 
Now,  inasmuch  as  the  Constitution  guarantees  the  right  of  a  de- 
fendant, when  accused  of  crime,  to  be  heard,  by  himself  or  counsel, 
or  both,  are  wo  to  conclude  that  the  defendant  had  waived  the  right 
of  being  heard  by  counsel  ?  We  are  of  opinion,  that  under  art.  23 
of  the  Code,  the  ri^ht  of  the  defendant  to  be  heard  by  counsel  could 
have  been  waived  by  the  defendant;  but  this  is  not  the  question. 
The  question  is.  Did  he  waive  that  right  ?  It  will  not  be  con- 
tended that  the  record  shows  affirmatively  that  he  did  so.  He  says 
in  the  motion  that  he  was  ignorant  of  the  language  in  which  the 
proceedings  against  him  were  being  conducted,  and  was  not  in* 
formed  as  to  what  his  rights  really  were. 

As  we  have  already  seen,  in  all  criminal  prosecutions  the  accused 
''shall  have  the  right  of  being  heard  by  himself  or  counsel,  or  both," 
this  being  one  of  the  rights  guaranteed  by  the  bill  of  rights.  That 
it  is  an  important  right  will  hardly  be  denied.  If  there  be  any  who 
would  question  its  importance,  if  they  would  look  into  the  his- 
tory of  the  progress  of  this  right  from  the  time  when,  in  England, 
the  judge  was  counsel  for  the  accused,  and  consider  the  outrages 
sometimes  perpetrated  against  life  and  liberty  during  those  times, 
their  objections  would  vanish.  It  was  said  with  reference  to  a  cap- 
ital case  in  a  note  by  Mr.  Gooley  (Const  Lim.  331):  ''When  an 
ignorant  person,  unaccustomed  to  public  assemblies,  and  perhaps 
feeble  in  body  or  intellect,  was  put  upon  trial  on  a  charge  which, 
whether  true  or  false,  might  speedily  consign  him  to  an  ignomin- 
ious death,  with  able  counsel  arrayed  against  him,  and  all  the 
machinery  of  the  law  ready  to  be  employed  in  bringing  forward 
the  evidence  of  circumstances  indicating  guilt,  it  is  painful  to 
contemplate  the  barbarity  which  could  deny  him  professional  aid.** 
This  argument,  it  seems,  would  apply,  with  force  abated,  it  is  true, 
to  the  case  at  bar,  where  it  is  shown  by  the  testimony  that  the 
accused  was  but  the  hireling  of  the  prosecuting  witness,  the  owner 
of  the  horses  alleged  to  have  been  stolen,  and  for  the  theft  of 
which  he  had  been  put  through  the  forms  of  a  trial  and  convicted, 
without  having  been  informed  as  to  what  his  constitutional  rights 
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were,  and  being  nnacqnainted  with  the  language  in  which  the  pro- 
ceedings against  him  were  being  condacted.  Says  Mr.  Coolej: 
'^  Perhaps  the  privilege  most  important  to  a  person  accused  of  a 
crime  connected  with  his  trial  is  that  to  be  defended  by  counsel. 
From  very  early  days,"  he  says, '^  a  class  of  men  who  have  made 
the  laws  of  their  country  their  special  study,  and  who  have  been 
accepted  for  the  confidence  of  the  court  in  their  learning  and  integ- 
rity, have  been  set  apart  as  officers  of  the  court,  whose  special  duty 
it  should  be  to  render  aid  to  parties  and  the  court  in  the  application 
of  the  law  to  legal  controversies."  Illustrative  of  the  importance  at- 
tached elsewhere  to  this  right  of  counsel,  in  CommonweeUfh  v.  Knapp^ 
9  Pick.  49G ;  20  Am.  Dec.  534,  which  was  a  trial  for  murder,  we  find  it 
stated  that  on  the  arraignment  of  J.  Francis  Knapp  he  desired 
that  R.  Rantoul,  who  had  recently  been  admitted  an  attorney  of 
the  Court  of  Common  Pleas,  might  be  assigned  as  one  of  his  coun- 
sel; but  the  court  refused  his  request,  observing  that  they  had  no 
control  over  Rantoul  as  an  officer  of  that  court,  and  adding  that  it 
was  proper  that  a  person  of  more  legal  experience  should  be 
assigned,  who  might  render  aid  to  the  court  as  well  as  Xo  the 
prisoner. 

It  seems  that  whilst  in  England  it  was  not  until  after  the  revo- 
lution of  1688  that  a  full  defense  was  allowed  on  trials  for  treason, 
and  not  until  1836  that  the  same  privilege  was  extended  to  persons 
accused  of  other  felonies,  still,  with  us,  says  Mr.  Cooley,  it  is  a 
universal  principle  of  constitutional  law  that  the  prisoner  shall  be 
allowed  a  defense  by  counsel.  And  generally,  he  says,  it  will  be 
found  that  the  humanity  of  the  law  has  provided  that  if  the  pris- 
oner is  unable  to  employ  counsel  the  court  may  designate  some  one 
to  defend  him,  who  shall  be  paid  by  the  government;  but  where  no 
such  provision  is  made  it  is  a  duty  which  counsel  so  designated 
owes  to  his  profession,  to  the  court  engaged  in  the  trial,  and  to  the 
cause  of  humanity  and  justice,  not  to  withhold  his  assistance  nor 
spare  his  best  exertions  in  the  defense  of  one  who  has  the  double 
misfortune  to  be  stricken  by  poverty  and  accused  of  crime.  No 
one,  he  says,  is  at  liberty  to  decline  such  an  appointment,  and  few, 
it  is  to  be  hoped,  would  be  disposed  to  do  so.  Const  Lim.  334.  It 
has  been  said  that  a  court  has  a  right  to  require  the  eervicei^ 
whether  compensation  is  made  or  not,  and  that  counsel  who  should 
decline  to  perform  it  for  no  other  reason  than  that  the  law  does 
not   provide    pecuniary  compensation  is  unworthy  to  hold  his 


^        "  » 
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responsible  office  in  the  administration  of  justice.  Chief  Justice 
Halb,  in  Oampbeirs  Lives  of  the  Chief  Justices,  vol.  2.  With  us 
the  law,  in  addition  to  the  constitutional  provisions  above  referred 
tOy  has  provided  that  in  capital  cases,  when  the  defendant  is  brought 
into  court  for  the  purpose  of  being  arraigned^  if  it  appears  that  he 
has  no  counsel,  and  is  too  poor  to  employ  counsel,  the  court  shall 
appoint  one  or  more  practicing  attorneys  to  defend  him,  and  the 
counsel  so  appointed  shall  have  at  least  one  day  to  prepare  for  trial. 
Code  Cr.  Proc,  art.  511.  And  on  an  inquiry  as  to  the  sanity  of  a 
defendant  after  conviction,  if  the  defendant  has  no  counsel  the 
court  shall  appoint  counsel  to  conduct  the  trial  for  him.  And  in 
criminal  trials  before  a  justice  of  the  peace  the  defendant  has  aright 
to  appear  by  counsel,  as  in  all  other  cases.  Code  Cr.  Proc.,  art. 
726.  While  the  provisions  of  the  Code  do  not  seem  to  require  of 
the  court  the  appointment  of  counsel  for  a  defendant  except  in 
capital  cases,  yet  the  practice  has  been  general,  so  far  as  our  ob* 
servation  has  extended,  for  the  courts  to  appoint  counsel  in  all 
cases  of  felony,  when  it  shall  be  made  to  appear  that  the  defendant 
is  unable  to  employ  xtounsel. 

But  we  need  not  pursue  at  present  this  investigation  further. 
The  law,  in  its  magnanimity,  does  not  assume  that  every  one  ac- 
cused of  crime  is  guilty  of  crime ;  on  the  contrary,  though  solemnly 
charged  by  indictment  of  the  grand  jury  of  having  violated  the 
law,  even  then  he  enters  upon  his  trial  before  the  petit  jury 
shielded  by  the  presumption  of  innocence,  which  protects  him 
against  conviction  until  he  is  proved  guilty  beyond  a  reasonable 
doubt.  The  importance  of  the  right  of  having  the  aid  of  counsel 
in  conducting  his  defense  must  be  apparent  to  all  who  have  even 
given  the  slightest  thought  to  the  subject. 

It  is  not  our  purpose  at  this  time,  nor  is  it  material  to  a  deter^ 
mination  of  the  present  case,  that  we  should  attempt  to  lay  down 
any  definite  rules,  or  make  a  practical  application  of  the  several 
provisions  of  the  statutes  on  the  subject  of  appointing  counsel  to 
represent  those  who  are  unable,  by  reason  of  their  poverty,  to  em- 
ploy counsel  to  represent  them  in  trial  courts  when  accused  of 
crime.  The  authorities  cited  are  intended  to  show,  in  some  degree, 
the  importance  which  the  law  attaches  to  the  right  of  being  heard 
by  counsel  on  the  trial,  in  order  to  have  some  well-defined  idea  of 
their  bearing  upon  the  motion  for  a  new  trial  on  the  grounds  set 
out  in  the  motion. 
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In  Tiew  of  the  facts  which  appear  in  the  motion,  and  notconfcro- 
Terted  by  the  State,  we  are  not  prepared  to  say  that  the  coortdid 
not  err  to  the  prejudice  of  the  defendant,  by  depriying,  or  rather 
failing  to  appoint  him  counsel  to  represent  him  on  the  trial,  under 
the  peculiar  circumstances  under  which  the  defendant  was  placed 
at  the  time  of  the  trial ;  nor  are  we  prepared  to  say,  from  the  rec- 
ord before  us,  that  the  defendant  waived  his  constitutional  rightto 
the  aid  of  counsel ;  nor  is  there  any  thing  set  out  in  the  record 
which  calls  upon  us  to  infer  any  thing  further  on  the  subject  than 
that  he  had  sent  his  brother  for  means  to  enable  him  to  employ 
counsel.  It  is  true  that  it  does  not  appear  that  the  defendant  asked 
the  court  to  assign  him  connsel;  but  it  does  appear,  with  reasona- 
ble certainty,  that  he  did  not  understand  the  English  language,  and 
that  whatever  intercouse  he  had  with  the  court  was  through  the 
aid  of  an  interpreter.  Whether  an  interpreter  was  appointed  for 
the  defendant  at  his  request,  or  whether  he  was  acting  nnder  oath, 
does  not  appear.  The  inference  is  strong  that  after  the  trial  he 
procured  the  aid  of  connsel  in  preparing  the  motion  for  a  new  trial, 
and  under  the  circnmstances  we  are  of  opinion  that  the  court  erred 
in  permitting  the  trial  to  proceed  against  the  defendant  withoat 
giving  him  the  aid  of  counsel,  and  without  having  informed  him 
as  to  his  legal  rights ;  and  when  the  motion  for  a  new  trial  was  pre- 
sented, setting  up  the  facts  in  detail,  and  these  facts  were  verified 
by  the  affidavit  of  the  defendant,  and  not  controverted  by  the 
State,  we  are  of  opinion  the  court  should  have  awarded  the  defend* 
ant  a  new  trial. 

Because  the  District  Oourt  erred  in  refusing  to  grant  the  defend* 

ant  a  new  trial,  the  judgment  will  be  reversed  and  the  cause  re* 

manded. 

Bw&rsed  and  renuuuUL 


HoOakpbbll  y.  SUlTB. 

(9Tex.  Ct.  App.  IM^ 

(hmtUvHonallaW'—Jwrornot  underwUM/ndbig BnpUtk* 

AJnior,  not  understanding  and  speaking  Bnglish,  cannot  be  fomd  ipoas 
piifloner,  althoogh  his  peremptoiy  challenges  maj  have  been 
(tefutfa,  p.  798.) 
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r^OirVlOTION  of  theft    The  opinion  states  the  case. 

W.  B.  DunAmm,  for  State. 

Gi«AJLC^  J.  There  are  several  errors  patent  upon  the  record  in 
thin  fwne,  either  of  which  must  be  deemed  fatal  to  the  conviction. 

1.  As  appears  from  a  bill  of  exceptions  duly  saved  and  certified; 
before  the  process  of  impanelling  the  jury  was  begun,  the  defend- 
ant  objected  in  ZiWntf  to  any  person  beings  sworn  and  impanelled 
as  a  jnrorwho  did  not  understand  and  speak  the  English  language  ; 
which  objection  was  overruled  by  the  court.  Thereupon  the  jurors, 
lis  stinimonedy  were  called,  and  the  defendant  exercised  his  right  of 
peremptory  challenges  until  they  were  exhausted ;  after  which  eight 
jurors,  whoso  names  are  set  out,  were  called,  and  upon  their  voir 
dire  e^tated  that  they  did  not  speak  or  understand  the  English  Ian* 
gnage.  The  defendant  then  challenged  each  of  these  jurors  for 
cause  on  that  account,  which  challenges  were  disallowed,  and  the 
}u  rors  accepted  over  his  objection.  When  the  argument  was  reached, 
counsel  for  defendant  asked  the  privilege  of  addressing  the  jury  in 
the  Spanish  language,  that  being  the  only  language  understood  by 
i.%  majority  of  the  jury.  This  was  refused,  although  no  objection 
WHS  interposed  by  the  State. 

The  right  of  a  defendant  charged  with  felony  to  be  tried  by  jurors 
who  understand  the  English  language  is  not  an  open  question  in 
this  State.  In  Lyl^s  case,  41  Tex.  172;  8.  c,  19  Am.  Rep.  38,  the 
question  was  maturely  considered,  and  determined  affirmatively, 
and  no  subsequent  legislation,  organic  or  statutory,  has  qualified 
the  ruling  in  that  case.  Our  Godo  of  Criminal  Procedure,  embody* 
ing  the  jury  law  of  1876,  provides  that  an  inability  to  read  and 
write  is  a  cause  for  challenge,  except  when  it  appears  that  the  re- 
quisite number  of  jurors  who  are  able  to  read  and  write  cannot  be 
found  in  the  county.  Art  636,  §  14  But  this  cannot  affect  the 
coDstitutional  qualification  as  determined  in  Lylifs  case,  nor  force 
a  citizen  to  trial  in  any  locality,  before  a  jury,  or  any  portion  of  a 
jury,  who  are  unable  to  understand  the  language  in  which  the  pro* 
ceedings  are  required  by  law  to  be  conducted.  A  trial  would  be 
equally  fair  and  impartial,  within  the  meaning  of  the  Oonstitution, 
before  a  jury  of  deaf  mutes,  who,  by  reason  of  their  misfortune. 
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could  not  hear  a  word  of  the  testimony  or  argument  of  coanflel ;  abd 
a  trial  before  either  could  be  nothing  less  than  a  mockery. 

[Omitting  minor  questious.J 

The  judgment  is  reveraed  and  the  cause  remanded. 

Reversed  and  remanded. 


NoTBBY  THB  RaposisR. —In  J^ToltfiiT.  fiState,  OTox.  Ct.  App.  419,  tlie  csouit 
without  decidlii^,  the  question  whether  it  is  cause  for  challenge  that  a  Juror  is  unaMe  to  nad 
and  write  English,  he  being  able  to  speak  and  understand  it  when  apokeUf  and  to  re^J  ind 
write  Qerm&n.    The  court  observed: 

"  In  determining  this  question  it  will  be  neoooosry  to  notice  the  provisions  of  law,  botk 
constitutional  and  statutory,  and  construe  the  legidatlve  enactments  with  reference  to  tke 
provisions  of  the  Constitution.  The  Coustltution  declares  that  '  in  all  criminal  proseco* 
tions  the  accused  shall  have  a  speedy  public  trial  by  an  impartial  Jury/  Bill  of  Bigfafei.  I 
10  The  Code  of  CHminal  Procedure,  art.  638,  declares  that  a  challenge  for  cause  is  sn  ob- 
jection made  to  a  particular  juror,  alleging  some  fact  which  renders  him  iDcapable  ornaflt 
to  serve  on  the  juiy,  and  it  may  be  for  either  of  the  following  causes :  *  *  *  *  14.  Thai 
he  cannot  read  and  write. '  But  it  is  also  provided  that  this  cause  of  challenge  shstt  not 
be  sustained  where  it  appears  to  the  court  that  the  requisite  number  of  Jurors  whoare  sUe 
to  read  and  write  cannot  be  found  in  the  county.  The  naked  question  here  pwf  ntfd  is 
this :  What  is  the  scope  and  extent  of  the  meaning  of  the  words  *that  he  cannot  read  sad 
write  1 '  Is  the  expression  to  be  held  to  mean  those  who  have  the  ability  to  read  and  viiie 
any  language  whatever,  whether  known  and  understood  in  this  country  or  not*  or  is  it  to 
be  confined  to  any  particular  language;  and  if  so,  to  what  particular  language  f 

"  In  Lyle  v.  StaU,  41  Tex.  172;  a.  c,  10  Am.  Bep.  88»  it  was  heki  that  those  who  did  not 
understand  the  English  language  were  not  competent  Jurors,  iHpparently  on  the  grovad 
that  they  were  unable  to  comprehend  the  proceedings  in  court,  thi^y  being  conducted  ia 
that  (the  English)  language.  In  Etheridge  v.  SUUe,  8  Tex.  Ct.  App.  188^  it  was  said  that 
*  ignorance  of,  or  inability  to  speak  and  understand  the  English  language,  though  not  men- 
tioned (as  a  disqualification  by  statute),  has  always  been  held  a  disqualification  by  vinve 
of  the  constitutional  guaranties  of  a  fair  and  hnpartial  trial,  and  one  conducted  by  due 
course  of  the  law  of  the  land.*  Mr.  Bishop,  in  his  work  on  Criminal  Procedure,  voL  1,  f 
935  (latest  edition),  lays  down  a  general  rule  on  the  subject  to  this  effect :  An  insane  per 
son  Is  incompetent;  so  is  one  who  is  drunk.  *  Likewise,  one  onacqoalnted  with  our  laa* 
guage  is  more  or  less  disqualified,  according  to  the  extent  of  the  incapacity  and  the  time 
aiidmanner  of  taking  the  objection.*  This  rule  seems  to  have  been  deduced  Aram  JLaple  v. 
State,  and  State  v.  Push,  28  La.  Ann.  14,  as  these  are  the  cases  cited.  We  have  already  re- 
ferred to  the  ruling  in  LyU'8  case.  In  Pu«A*8  case,  as  we  find  it  reported,  the  Supreme 
Court  afllrmed  the  action  of  the  court  below,  where  a  challenge  made  by  the  State  was 
sustained  on  the  ground  that  the  Juror  did  not  understand  the  Bnglinh  language,  but  only 
the  German.  In  WhUe  v.  State,  68  Miss.  216,  it  was  said  there  was  nothing  in  theotifec- 
tion  that  the  Juror  could  neither  read  nor  write.  In  the  case  in  2  Hawl^*s  Am.  Cr.  Rep. 
454,  this  ruling  is  based  on  the  fact  that  the  legislature  has  not  defined  an  educatioasl  or 
intellectual  qualification  in  that  State  for  Jurors.  In  AtUut  Bflning  Company  v.  JcHmmm, 
28  Mich.  S6,  it  was  said, '  Wo  think  the  court  has  a  discreUon  in  this  matter;  •  •  •  sad 
as  to  the  Juror  who  was  excused  becauso  he  did  not  understand  the  language,  we  think  it 
would  have  been  highly  improper  to  have  allowed  him  to  sit  in  the  cause,  though  nacfasl- 
lenged.*  In  the  case  of  Montaaiie  v.  Commonwealth,  10  Gratt.  167,  it  was  held  that,  on  a 
trial  for  felony,  the  court,  of  its  own  motion,  without  suggestion  or  consent  of  elthar  party, 
may  excuse  or  iset  aside  a  Juror  who  is  in  aU  other  respects  competent,  because,  amoag 
other  grounds,  of  his  ignorance  of  the  vernacular  tongue,  whereby  he  Is  rendered  fixpi' 
cally  or  mentally  unfit.    This  is  the  extent  to  which  accessible  autboritieB  go.   • 

"It  must  be  conceded  that  none  of  these  authorities  goes  to  the  extent  of  deddlDgtliS 
Dreoise  question  under  consideration  We  confess  it  is  a  diffionlt  and  embamsaing  4P<^ 
Hon.    To  hold  that  the  legislature  meant  that  those  only  who  are  able  to  nad  and  vift* 
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the  Enstish  language  are  oompetent  to  serve  as  petit  jurors  would  seem  a  hardship  to 
maiijr  intelligent  citizens  of  superior  education,  though  wholly  ignorant  of  the  FngHrfi 
languac^  in  so  far  as  ability  to  read  and  write  it  are  concerned;  whilst  to  hold  that  it  ex- 
tends to  those  who  can  read  and  write  any  language  whatever  would  admit  to  the  per- 
fomuuioe  of  Juiy  duty  those  otherwise  objectionable »  but  who  are  not  otherwise  excluded. 
Wheo  we  consider,  however,  that  the  English  is  the  common  language  of  the  country,and 
that  ft  is  the  language  in  which  our  courts  are  conducted,  and  in  which  all  our  legislative 
prooeedings  have  been  conducted  from  the  date  of  our  Declaration  of  Independence,  in 
U3S.  to  the  present  time,  and  particularly  when  we  consider  that  this  was  the  language  in 
which  were  conducted  tho  proceedings  of  the  legislature  which  passed  the  law  in  question, 
and  in  which  the  laws  were  all  written.  In  connection  with  the  manifest  fact  that  the  legis- 
lature intended  to  place  the  jury  service  in  the  hands  of  those  who  were  fitted  for  its  per- 
formaiice  by  virtue  of  their  interest  in  the  due  administration  of  the  laws,  to  the  exclu- 
sion of  the  rabble,  we  confess  that  the  inclination  of  our  minds  is  to  hold  that  when  the 
legfslatnre  enacted  the  law  that  inabOity  to  read  and  write  Is  a  dlaqualUlcation  of  a  juror, 
they  had  in  their  minds  the  language  they  themselves  made  use  of,  and  the  common  lan- 
guage of  Texas  and  the  other  American  States— the  English  language.  But  inasmuch 
as  the  question  is  important,  and  because  its  solution  Is  not  indispensable  to  a  dedsion 
•of  the  present  case,  we  decline  to  do  more  at  present  than  to  call  attention  generally  to 
the  subject  in  order  that  it  may  be  thoroughly  investigated,  and,  if  need  be,  that  a  legisla- 
tive expression  may  be  elicited.  We  simply  indicate  our  present  impressions,  as  the  result 
of  the  investigations  we  have  had  opportunity  to  make." 

In  Town  of  Trinidad  v.  Simpeony  Colorado  Supreme  Court,  April  term,  1880,  under  a 
statute  prescribing  that  **a]l  male  inhabitants  of  the  State  over  the  age  of  twenty-one 
years  who  are  citizens  of  the  United  States,  etc.,  and  who  have  not  been  convicted  of  fel- 
ony,** shall  be  competent  to  sit  as  jurors,  A«Id,  that  ignorance  of  the  English  language 
wonid  not  disqualify  one  from  sitting  as  a  juror,  but  a  wise  discretion  would  excuse  from 
Jury  duty  persons  ignorant  of  that  language.    The  court  said: 

**■  Is  inability  on  the  part  of  persons  called  as  jurors  to  speak  the  English  language  and 
to  undentand  it  when  spoken,  necessarily  a  disqualifying  fact?  The  question  is  not  with- 
out  difficulty. 

**  The  statute  declares  that  *  all  male  inhabitants  of  the  State,  of  the  age  of  twenty-one 
years,  who  are  citizens  of  the  United  States  or  have  declared  their  intention  to  become 
such  citizens,  and  who  have  not  been  convicted  of  felony,  shall  be  competent  to  serve  as 
grand  and  petit  lurors  in  all  courts  and  judicial  proceedings  in  the  State.* 

**  These  are  the  general  statutory  qualifications  of  a  juror.  One  possessing  them,  how* 
ever,  is  still  subject  to  challenge.  Section  161  of  the  Code  provides  that  either  party  may 
challenge  peremptorily  or  for  cause,  limiting  peremptory  challenges  to  four.  Section  109 
enumerates  seven  several  grounds  upon  which  challenges  for  cause  may  be  taken.  It  is 
unnecessary  to  advert  to  them  further  than  to  say  that  inability  to  speak  or  understand 
the  Tg»g»<ah  language  is  not  enumerated  as  a  ground  of  challenge. 

**  This  is  not  a  case,  however,  where  enumeration  is  to  be  taken  as  excluding  disqualify- 
ing causes  not  enumerated;  otherwise  deafness,  insanity  and  like  physical  and  mental 
disqiuallflcatlons,  absolute  In  their  character,  would  be  unchallengeable.  The  maxim 
€aqpre98io  uniua  est  exdhuio  alieritis  is  not  of  universal  application  In  the  construction  of 
statutes.  The  legislative  intention  is  to  be  taken  according  to  the  necessity  of  the  mat- 
ter and  according  to  that  which  Is  consonant  to  reason  and  sound  discretion.  Broom^s 
Leg.  Max.  664.* 

••In  the  silenoe  of  the  statute,  therefore,  the  grounds  of  challenge  in  this  cause  stand  as 
at  common  law,  to  be  determined  by  a  consideration  of  the  duties  imposed  upon  a  juror 
and  the  qnaliflcacions  thereunto  requisite. 

** Challenges  to  the  poll  are  reduced  by  Sir  Edward  Coke  under  four  different  heads: 
propter  honoris  renpfctuntt  propter  defectum,  propter  affecttunt  and  propter  delictum,  8 
Black.  Cbm.  361,*  86S.» 

**  If  to  either,  the  challenge  in  the  present  case  must  be  referred  to  the  second  head;  it  is 
9  defect  of  education,  but  only  in  a  relative  and  limited  sense.  Knowledge  of  a  language 
other  than  a  person's  vernacular  is  but  an  accomplishment ;  want  of  it  argues  nothing 
csspecting  mental  culture.  In  fact  may  coexist  with  the  highest  intellectual  attaJnmentSi 
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and  the  greatest  aptitude  for  the  daties  of  a  Juror.  While  this  Is  the  oaae.  the  inabilttj  of 
a  Juror  ignorant  of  the  language  in  which  the  proceedings  of  the  court  are  had  todischsige 
the  duties  of  a  Juror  unaided  is  patent. 

"  It  is  his  duty  to  listen  to  the  evidence,  the  arguments  of  counsel  and  the  inatmcdons  of 
the  court.  Ignorance  of  the  language  as  a  matter  of  fact  is  as  conspicuously  a  disqiisiUjr- 
ing  drcuniHtance  as  though  he  was  desf,  unless  the  ocwt  msy  aid  him  In  tbedieehsigeof 
his  duties  through  the  Instrumentality  <rf  an  intmpi^etoi ;  hence  the  I|BBsIIuii  cobms  to 
this:  Hay  the  court  in  such  a  case  interpose  an  iBterpraierr  If  ft  h« 
qualification  is  removable ;  if  not,  it  is  complete  and  atosoiute. 

**  It  is  true  there  is  no  express  authority  of  statute  so  to  do,  but  there  Is  a  \ 
conferred  by  section  400  of  the  Gode  upon  District  Courts  to  make  mlcB  and 
governing  their  practice  and  procedure  in  reference  to  all  matters  not  expresdy  provided 
for  by  law.  Independently  of  statute,  courts  of  original  jurisdiction  have  inherent  poirer 
to  make  and  enforce  rules  for  the  traosactfon  of  their  buedness,  subject  only  to  the  eoodi- 
tion  that  they  do  not  contravene  the  laws  of  the  land.     Oannon  v.  FriU,  79  ftnn.  &L  SOI 

"  It  must  be  borne  in  mind  that  the  territory  embraced  in  quite  a  number  of  the  counties 
in  the  southern  part  of  the  State,  and  among  them  the  county  in  which  this  tttigatioB 
originated,  formerly  belonged  to  the  Republic  of  Mexico ;  that  it  was  acquired  by  tresty 
by  the  United  States,  and  that  the  inhabitaats  thereof  were  hugely,  if  not  ezdosiv^.  a 
Spanish -speaking  i>eop1e.  Of  this  fact  we  take  Judicial  notice.  These  people  are  In  a  1 
respects  citisens,  and  the  association  of  alienage  and  Its  disabilities  with  ignonnoeof  our 
language  is  to  be' dismissed.  Under  like  circumstances  it  was  provided  by  ststute.  in  the 
State  of  Calif  omia,  that  a  Juror  should  have  sufficient  knowledge  of  the  language  in  wUeh 
the  proceedings  of  the  court  were  had ;  but  certain  counties,  where  a  large  portion  of  the 
population  were  Ignorant  of  the  English  language,  were  excepted  by  the  statute  from  the 
operation  of  this  rule.  It  is  a  noticeable  tmst  that  both  under  our  territorial  and  State 
governments,  legislation  touching  the  admini^ration  of  the  law  has  proceeded  without  any 
express  reference  to  or  recognition  of  the  fact,  that  in  the  counties  mentlooed  its  admlB^ 
istration  would  chiefly  concern,  as  for  its  agencies  it  would  be  largely  dependent  upon,  a 
Mexican  ciUsenship.  In  the  early  history  of  the  Territoiy  it  would  %ave  been  perhaps  im- 
possible in  these  counties  to  obtain  an  English-speaking  Jury.  Even  now  the  cxdnaive 
rule  that  is  contended  for,  if  it  did  not  defeat  the  adminlstiation  of  the  law  in  these  com- 
ties,  would  devolve  the  burdens  of  Jury  duty  upon  a  very  limited  number. 

**  We  cannot  conceive  that  Ifigislators  have  been  blind  to  these  tacts  or  negUgeat  of  their 
demands.  In  the  absence  of  express  legialaHon  we  presume  them  to  have  regarded  the 
difficulty  as  amply  provided  for«  either  in  the  psovMons  of  section  dtt;  cited  svpra,  or  la 
the  inherent  powers  of  the  courts  of  original  Juriadletion  which  tbey  had  established  for 
the  administration  of  the  law.  For  these  reasons  we  think  it  was  tvMj  within  the  power 
of  the  court  to  appoint  an  interpreter,  under  the  saactton  of  an  oath,  to  Intetpret  the  tes> 
timony  of  witnesses  and  the  arguments  of  counsel.  This  would  aSeet  the  disdiaige  of 
their  duties  as  Jurors  while  in  the  Jury  box.    Further  than  this  we  do  not  decide. 

''It  does  not  appear  that  an  interpreter  was  appointed ;  but  it  is  to  be  presumed  tint 
the  court  did  whatever  was  necessary  in  this  behalf. 

''As  to  the  discharge  of  their  duties  in  the  Jury  room— the  duties  of  consaHation, 
decision  and  agreement — it  does  not  appear  but  what  the  other  Jurore  of  the  pand  were 
Mexicans,  and  spoke  the  Spanish  as  well  as  the  English  language ;  if  so,  no  J 
necessary  after  their  retirement  from  the  Jury  box. 

*'  We  are  told  that  we  must  presume  that  they  were  En^sb-speaklng  only, 
the  Jurors  in  a  county  where  the  Eni^ish-speaking  class  is  so  limited,  and  tiie 
spealdng  class  is  so  laiigely  in  excess,  such  a  presumption  would  be  wtthont  foondatlon  Is 
fact,  and  inadmissible.  Without  this  presumption  it  does  not  affirmatively  appear  thst 
the  Jurors  named  were  disqualified  for  the  duties  of  the  Jury  room.  We  desire  to  sij, 
however,  that  the  power  of  the  court  to  interpose  an  interpreter  la  the  Jury  room  li 
embarrassed  by  considerations  not  attaching  to  the  appointment  of  an  intetptetsr  to  set 
in  the  presence  of  the  court,  and  if  it  exist  its  exercise  should  be  limited  to  cases  of  iliiot- 
est  necessity. 

**Mucn  stress  is  laid  upon  the  proposition  that  all  Judicial  preceedlBCs  mnstbelatht 
English  language,  and  the  case  of  DunUm  v.  Afonloyn,  1  Col.  90,  is  cited  ^aauCliorlty.  Is 
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tliat  oaae  the  narr,  was  in  the  Sponlflh  language,  and  the  doctrine  of  the  oaae  must  be 
Wmltwd  to  the  declaration  that  all  pleadings  ioOBt  be  in  BngUBh.  The  fallacy  of  the  aiftn- 
meat  on  this  proposition  oonslstB  in  treating  a  general  rule  as  though  it  were  an  ezdualTe 
role.  The  declaration  of  the  Ckxia  ($  40S>  is  that  *  eveor  written  proceeding  in  a  oourt  of 
jQadce  inthis  State,  or  before  a  judicial  ofBcer,  shall  be  in  the  English  language.'  *  * 
This  is  sabstantlaUj  the  statute  of  4  Geo.  S,  aSB,  which  enacts  *  that  both  the  pleadings 
and  the  record  should  thenceforward  be  framed  in  English.'  Stephen's  Headings,  appen- 
dix 84.  Fklor  to  that  time  the  record  and  pleadings  (after  the  introduction  of  written 
plesdingsi)  had  been  framed  in  Latin,  and  the  statute  had  for  its  object  the  abolition  of 
that  practice. 

'*  By  statute  86  Edward  III,  it  was  enacted  that '  for  the  future  all  pleas  should  be  pleaded, 
shown,  defended,  answered,  debated  and  Judged  in  the  English  tongue,  but  be  entered  and 
enrolled  in  Latin.'  8  Black.  Com.  818.  The  arms  of  Edward  had  prevailed  over  those  of 
Trance,  and  the  object  of  the  statute  was  to  banish  from  the  K"gf<«Th  courts  of  justice  the 
use  of  the  Norman  or  law-French  introduced  after  the  Oonqnest.  This  appears  to  be  the 
only  statate  on  the  subject  prior  to  the  fourth  year  of  James  I. 

'  *  How  far  and  with  what  modifications  it  may  be  said  to  prevail  as  part  of  our  common 
law,  need  not  be  discussed.  Undoubtedly  laws  are  to  be  administered  in  the  language  of 
the  people  adopting  them.  The  people  of  this  State,  as  of  the  United  States,  are  an  Eng- 
lish-speaking people,  and  in  the  silence  of  the  statute,  dU  judicial  proceedings  would  be, 
as  of  course,  in  that  language.  It  does  not  follow,  however,  that  thay  would  be  exclu- 
sively so.  lUs  proposition  must  be  taken  subject  to  the  practical  neoessltjes  that  dai]> 
arise  in  the  administration  of  the  law  In  courts  of  justice. 

'*  Contracts  in  a  foreign  tongue  are  to  be  dealt  with,  and  must  be  translated.  Hon- 
Kngiishpspeaking  witnesses  are  put  upon  the  stand  and  must  *bear  witness  *  through  an 
hiterpreter.  Non-English-speaking  prisoners  are  put  upon  their  tria),  and  the  indictment 
and  other  proceedings  of  the  trial  are  made  known  and  manifest  to  them  by  the  same  in^ 
stnimentality.  The  proposition,  therefore,  that  all  judicial  proceedings  must  be  in  the 
Kn8:lfHh  language,  must  be  taken  sub  modo, 

•*  In  this  view,  the  difficulty  made  respecting  the  instructions  of  the  court  also  dlsap^ 
pears.  While  under  the  Code  they  must  be  in  writing,  and  under  section  40S,  in  iCngHaK^ 
we  do  not  conceive  that  their  translation  into  Spanish  for  the  use  and  instruction  of  a  juror 
understanding  that  language  alone,  would  be  inhibited  by  the  spirit  of  the  section.  The' 
otajject  of  the  provision  is  to  secure  a  record  in  English,  and  this  would  in  no  wise  be  de* 


*'  The  hypothetical  case  put  by  counsel  of  a  j«uy  composed  of  persons  of  several  differ- 
eat  nationalittes,  is  met  by  the  suggestion  that  extremes  prove  nothing.  Such  compUca-* 
tioos  are  not  likely  to  arise  where  ample  judicial  discretion  exists. 

"  We  are  not  unmindful  that  there  are  many  serious  objections  to  the  Interposition  of  in- 
terpreters in  Judicial  proceedings,  and  while  we  hold  it  within  the  power  of  the  court  to 
appoint  an  interpreter  under  the  droumstances  of  this  case,  it  was  also  within  its  discre-. 
tion  to  exclude  the  Jurors  named  for  the  cause  assigned.    People  v.  Areeo,  8S  CaL  40; 
Aiias  M,  Co.  ▼.  Johnson,  83  Mich.  87 ;  State  ▼.  MarahdO,  8  Ala.  (N.  B.)  SOB. 

•«  Soch  persons  are  not  disqualified,  but  whenever  it  is  practicable  to  secure  a  full  panel 
of  "Rngllsh-speaklng  jurors,  a  wise  discretion  would  excuse  from  jury  duty  persons  ignorant 
of  that  language. 

*^* The  oases  of  Fls^ker  v.  PMladapMa^  4  Brewst.  89B,  and  Lvte8  ▼.  StaU,  41  Tex.  ITS;  a.' 
C  19  Am.  Rep.  88^  are  cited  against  the  conclusion  arrived  at  in  this  opinion.    The  first 
authority  we  have  been  unable  to  obtain.    With  the  reasoning  of  the  last  we  are  not  sat* 
IsfledL    If  oar  oondnalon  as  to  the  power  of  the  oourt  to  appoint  an,inteipreter  be  coneo^ 
the  foundation  upon  which  the  conclusions  In  that  case  appear  to  rest,  disappears.** 

We  think  there  can  be  no  doubt  of  the  unsoundness  of  this  last  case. 
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Hm>80K  y.  Statb. 

<9  Tez.  Ct.  App.  15U 
Orimihhallaiw — Uvreeny — $e9eral  artidiet  at  <ms  Ume  and plaee^btir. 

Laroenj  of  several  articles,  belonging  to  seTend  owners,  by  one  penon,  •! 
the  same  time  and  place,  conetitutee  bat  one  offense,  and  oonyiction  or  se- 
qaittal  of  larceny  of  any  one  of  them  is  a  bar  to  a  pioeecntion  for  lareeaf 
of  any  of  the  rest.* 

rs  ON  VIGTION  of  theft    The  opinion  states  the  case. 

W.  B.  Dunhamy  for  State. 

Winkler,  J.  The  indictment  upon  which  the  appellant  was  ood« 
yicted  charges  him  with  the  theft  of  one  gold  watch,  the  property 
of  Mrs.  Juliet  M.  Hnmdall,  alleged  to  have  been  committed  in  Oil- 
lespie  connty,  6n  August  13,  1879.  On  the  trials  the  i^^pellant, 
besides  entering  the  plea  of  not  guilty,  pleaded  a  former  conviotioB 
for  the  same  offense^  and  on  another  indiotmenty  and  before  the 
same  tribunal  wherein  it  was  then  sought  to  try  him  again.  The 
indictment  pleaded  in  bar  of  this  prosecution  charges  him  with  the 
theft  of  four  National-bank  notes,  of  the  currency  of  the  United 
States,  of  the  value  of  $10  each  ;  one  National-bank  note,  currency 
of  the  United  States,  of  the  yalue  of  $6,  and  other  artiolee  of  per- 
sonal property  and  apparel  described  in  the  indictment,  andamoiiiit- 
mg  in  the  aggregate  to  the  value  of  197,  averred  to  be  the  proper^ 
of  Herbert  Hurndall.  This  also  is  alleged  to  have  been  committed 
on  August  13, 1879. 

On  the  trial,  Mrs.  Juliet  M.  Hurndall,  the  alleged  owner  of  the 
gold  watch  mentioned  in  the  indictment,  testified  that  Ae  knev 
the  defendant  in  August,  1879 ;  that  he  lived  in  their  house  three 
or  four  months  and  left  there  in  the  night  of  the  13th  of  August, 
1879 ;  that  between  nine  and  ten  o'clock  on  the  14thy  foUovinf^ 
she  says,  ^' we  ascertained  that  myxoid  watch  and  the  aitichi 
named  in  indictment  No.  344  were  missing.  We  got  all  the  artidei 
back  at  the  same  time,  from  John  Walter,  sheriff  of  Gillespie  Ooun^. 
«    *    *    The  watch  was  taken   from  my  trunk  in  my  chamber.'' 

*To  same  effect,  Stale  v.  HenTicsey  (38  Ohio  St.  88B),  IS  Am.  Bep. 
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On  cross-examination,  this  witness  testified  that  she  and  her  two 
sons,  Herbert  Harndall  and  Henry  Humdall;  her  husband,  Mr. . 
Homdall ;  and  the  defendant,  lived  in  the  same  hoase ;  that  the 
articles  mentioned  m  the  indictment  (Na  344)  belonged  to  her  son 
Herbert  Humdall,  and  that  these  articles  and  her  watch  were  all 
missing  on  the  morning  of  the  fourteenth  day  of  August,  1879,  and 
all  taken  from  the  same  house,  but  from  different  rooms  ;  and  that 
the  house  was  under  the  control  of  her  husband. 

The  indictment  No.  344  was  introduced  in  evidence,  and  also  the 
verdict  and  judgment,  by  which  the  defendant  was  convicted  and , 
his  punishment  assessed  at  confinement  in  the  State  penitentiary 
for  a  term  of  ten  years.  Herbert  Humdall  testified  that  the  articles 
mentioned  in  indictment  No.  344  belonged  to  him,  and  were  taken 
from,  his  room  in  the  house  occupied  by  himself,  his  brother,  and 
his  step-father  and  wife  ;  that  the  four  ten-dollar  bills,  currency, 
were  taken  from  his  trank,  in  his  room,  and  that  his  room  is  sepa* 
rate  from  Mrs.  Huradall's,  but  all  in  the  same  house;  and  that  the 
house  was  under  the  control  of  the  witness'  step  father,  Mr.  Humdall* 

The  only  questions  necessary  to  be  considered  arise  on  the  plea  of 
former  conviction,  and  the  correctness  and  sufficiency  of  the  in- 
Rtractions  given  to  the  jury  on  that  subject,  under  the  pleadings 
and  the  evidence. 

In  Wilson  v.  State,  45  Tex.  76,  the  Supreme  Court  had  before  it 
a  case  involving  a  question  quite  similar  to  the  one  here  presented^ 
and  took  occasion  to  examine  authorities  ou  the  subject.  The  con- 
clusion there  reached  is  expressed  in  the  opinion  of  the  court  in  the 
following  language  :  '^  Our  conclusion  is  that  the  stealing  of  differ* 
ent  articles  of  property  belonging  to  different  persons,  at  the  same 
time  and  place,  is  but  one  offense  against  the  State,  and  that  the  ac- 
cused cannot  be  convicted  on  separate  indictments,  charging  differ- 
ent parts  of  one  transaction  as  a  distinct  offense.  A  conviction  on 
one  of  the  indictments  bars  a  prosecution  on  the  other.''  In  TTt'Z* 
9on*8  case  the  court  cite  Jackson  v.  State,  14  Ind.  327,  where  it  was 
said  in  the  indictment  charged  the  defendant  with  stealing  two 
hor8e&  It  appeared,  that  together  with  the  horses,  he  stole  sad- 
dles and  bridles,  though  not  so  charged  in  the  indictment,  and  this 
was  objected  to  as  a  fatal  variance.  The  court  held  that  the  omis- 
sion  to  include  in  the  indictment  the  other  articles  stolen  at  the 
same  time,  and  forming  part  of  a  single  offense,  was  for  the  defend- 
anfs  benefit,  if  it  had  any  bearing  upon  the  case.     ^*  The  State  can- 
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not  split  up  one  crime  and  prosecnteit  in  parte.  A  prosecation  for 
any  part  of  a  single  crime  bars  any  further  prosecution  baaed  upon  the 
whole  or  a  part  of  the  same  crime.''  In  RoberU  y.  SUUe^  14  Ga.  8» 
the  court  said  the  plea  of  former  acquittal  or  oouTiotion  is  BuflBcieni 
whenever  the  proof  shows  the  second  case  to  be  the  same  tnuMaiy 
tion  with  the  first. 

In  Addison  v.  State,  3  Tex.  Ct  App.  40,  the  indictment  chaiged 
the  theft  of  three  different  animals  belonging  to  different  persons, 
but  averred  them  to  have  been  taken  from  the  possession  of  one 
person  holding  the  animals  for  their  respective  owners,  and  it  was 
averred  in  the  indictment  that  the  theft  was  one  and  the  same  act, 
done  at  the  same  time  and  place,  without  the  consent  of  the  person 
holding  the  property.  The  indictment  was  held  to  be  anfficient,  and 
it  was  also  held  that  '^  the  taking  of  several  articles  or  animals  at 
the  same  time  and  place  constitutes  one  offense,  whether  the  sev« 
eral  articles  or  animals  belonged  to  the  same  person  or  to  diibrent 
persons."  This,  we  are  of  opinion,  still  is  the  law  of  theft  in  Texas, 
settled  o!i  authorities  conclusive  in  their  nature. 

In  the  case  under  consideration,  under  the  pleading  and  the  evi- 
dence, do  the  proofs  show  that  the  theft  charged  in  the  two  indict- 
ments constituted  separate  offenses,  or  were  they  but  parts  of  a  single 
transaction,  and  did  the  court  properly  submit  this  question  to  the 
consideration  of  the  jury  ? 

In  the  general  charge  the  jury  were  instructed  to  this  effect:  ^U 
you  are  satisfied  from  the  evidence  adduced  that  the  gold  watch 
mentioned  in  this  indictment  was  taken,  if  taken  at  all,  at  the  same 
time  and  place,  and  from  the  possession  of  the  same  person,  as  the 
articles  enumei*ated  in  the  copy  of  the  indictment  attached  to  de* 
fondant's  special  plea  of  former  conviction,  then  you  will  find  said 
plea  to  be  true,  and  say  by  your  verdict,  *  We,  the  jury,  find  defend* 
ant's  plea  of  former  conviction  to  be  true,  and  find  defendant  not 
guilty.'  If  the  evidence  satisfies  you  that  the  gold  watch  mentioned 
in  this  indictment  was  not  taken  from  the  possession  of  the  same 
person  as  the  articles  mentioned  in  the  indictment  in  case  Na  844, 
or  was  not  taken  at  the  same  time  or  from  the  same  place,  yon  wiB 
find  defendant's  plea  of  former  conviction  to  be  untrue.'' 

On  the  same  subject  the  court  gave,  as  shewn  by  the  bill  of  ex- 
ceptions, at  the  request  of  counsel  for  the  defendant,  the  following 
Instruction :  ^*  When  a  variety  of  articles  are  stolen  at  the  sans 
time,  and  from  the  same  place,  and  from  the  same  or  different  per- 
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8on8y  it  is  only  one  offense."  This  instruction  was  given  with  the 
following  qualification  :  *'  The  proof  must  show,  before  the  jury 
can  consider  a  transaction  to  constitute  only  one  offense,  that  the 
articles  stolen  were  in  possession  of  the  same  party,  and  taken  from 
the  same  place  and  at  the  same  time,  and  if  any  reasonable  space  of 
time  elapses  between  the  taking  of  one  and  the  taking  of  the  other 
articles,  or  they  are  taken  from  different  places,  it  will  be  two  dis- 
tinct offenses."  The  defendant's  counsel  excepted  to  this  qualifi* 
cation  appended  to  the  charge  asked  by  the  counsel  and  given  by 
the  coart.  The  whole  subject  is  thus  narrowed  down  to  this  point: 
Was  there  error  in  the  qualification  made  by  the  judge  to  the 
special  charge  given  at  the  request  of  the  defendant's  counsel  ?  As 
we  have  seen,  the  court,  in  its  general  charge  as  to  the  plea  of  for- 
mer conviction,  required  the  jury  to  find,  in  order  to  support  the 
plea  and  acquit  on  this  ground,  that  the  property  mentioned  in  the 
second  indictment  was  taken  from  the  possession  of  the  same  per* 
son,  or  was  that  mentioned  in  the  first  indictment ;  which  went 
beyond  what  we  deem  the  law  to  be.  In  order  to  correct  this  error, 
connsel  for  the  defendant  requested  the  court  to  give  to  the  jury  a 
charge  evidently  intended  to  correct  that  particular  error,  and  em- 
bracing the  idea  that  it  was  not  necessary  that  the  proof  must 
show  that  the  gold  watch  was  taken  from  the  -possession  of  the 
same  person  as  the  other  property  in  order  to  support  the  plea,  but 
that  '-  when  a  variety  of  articles  are  stolen  at  the  same  time  and 
from  the  same  place,  and  from  the  same  or  different  persons,  it  is 
onlvone  offense." 

The  special  charge  was  a  part  of  the  law  of  the  case,  and  enun- 
ciated the  correct  doctrine  when  considered  in  the  light  of  the 
evidence,  agreeably  to  the  authorities  hereinbefore  cited ;  and  if  it 
had  been  given  as  requested,  without  modification,  it  would  have 
tended  to  correct  the  error  in  the  general  charge.  But  when  the 
qualification  given  by  the  judge  was  added,  its  effect  was  to  neutral- 
ize the  effect  of  the  special  instruction,  and  leave  the  jury  still  at 
liberty  to  find  against  the  plea,  unless  they  believed  that  the  arti- 
cles mentioned  in  the  two  indictments  were  in  the  possession  of 
the  same  party  at  the  time  they  were  stolen.  The  qualification  of 
the  charge  asked  by  the  defendant's  counsel  was  error  to  the  preju- 
dice of  the  defendant,  and  for  this  error,  it  being  excepted  to  at 
the  time,  the  settled  rule  of  practice  in  such  cases  requires  a  reversal 
of  the  judgment*.     Bishop  v.  SiaUy  43  Tex.  390. 
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In  order  to  avoid  mLsapprehensioD,  it  may  be  well  to  say  that 
when  Tarious  articles  are  stolen  at  the  same  time  and  place,  the 
transaction  is  not  divisible,  bat  is  one  transaction,  and  that  a  prose- 
cution for  the  theft  of  a  portion  of  the  articles  so  taken  woald 
bar  a  prosecution  for  the  theft  of  another  portion  of  the  same  arti- 
cles, whether  the  property  belonged  to  or  was  in  the  possession  of 
the  same  person  or  different  persons.  But  we  must  not  be  ander- 
stood  as  holding  that  different  articles  taken  from  different  persoos 
and  from  different  places,  as  from  different,  rooms  of  a  boose  occu- 
pied by  different  persons,  would  necessarily  be  one  transactioD; 
but  on  the  contrary,  that  property  thus  situated  would,  on  proper 
averments  and  proof,  support  different  prosecutions..  For  example, 
if  a  thief  should  enter  the  room  of  one  lodger  at  a  hotel,  and 
should  there  perpetrate  a  theft,  and  should  then  pass  to  >the  room 
of  another  lodger  and  there  commit  another  theft,  these  would  be 
different  thefts,  and  each  might  be  prosecuted  separately,  and  a 
conviction  or  an  acquittal  for  the  one  would  be  no  bar  to  the  pro- 
secution for  the  other.  So,  in  case  of  one  horse  being  taken  from  the 
inclosure  of  A.,  and  another  from  the  enclosure  of  B.,  these  woqU 
be  separate  offenses.  What  the  law  prohibits  is  the  cutting  up  of 
one  transaction  into  different  offenses,  and  holding  one  accused 
liable  for  more  than  one  penalty  when  there  has  been  but  one  vio- 
lation. 

For  error  in  the  charge  of  the  court,  as  above  indicated,  the 
judgment  will  be  reveraed  and  the  cause  remanded. 

Reversed  and  remamUL 


DuKLAP  V.  Statb. 

(9  Tex.  Cc  App.  ITBl) 

JwriadietUm  — eaurt  tUHng  an  heUdag, 

In  the  absence  of  express  prohibition  ooarts  may  sit  on  l^gal  boUdayn 

/^ONVIGTION  of  murder.    The  opinion  states  the  point 
Thomae  Balk  assistant  attorney-general,  for  Sttfte. 
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WiNKLEBy  J.  [Omitting  other  matters.]  With  regard  to  the 
objection  of  the  defendant  to  being  put  on  trial  on  the  first  day 
of  January,  on  the  ground  that  that  day  was  a  legal  holiday,  we  are 
of  opinion  that  ho  was  not  deprived  of  any  legal  or  substantial  right 
by  the  action  of  the  court.  Whilst  it  is  true  that  by  statute  ot 
this  Stale  certain  days,  and  among  them  the  first  day  of  January,  are 
declared  holidays,  on  which  all  the  public  offices  of  the  State  may 
be  closed,  and  shall  be  treated  and  considered  as  Sunday,  or  the 
Christian  Sabbath,  for  all  purposes  regarding  the  presenting  for 
payment  or  the  acceptance,  and  of  protesting  for  and  giving  notice 
of  the  dishonor  of  bills  of  exchange,  bank  checks,  and  promissory 
uotes  placed  by  law  upon  a  footing  of  bills  of  exchange,  and  that 
all  the  exemptions  and  requirements  usual  on  legal  holidays  may  be 
observed  on  the  several  days  named  in  the  statute  as  holidays ;  and 
whilst  provision  is  made  for  the  observance  of  the  holiday,  should 
the  day  named  fall  on  Sunday,  and  for  the  presentation,  etc.,  of 
negotiable  paper  in  such  state  of  case  (Bev.  Stats,  arts.  2835,  3837), 
we  fail  to  find,  that  by  word  or  implication,  our  law-makers  ever 
intended  that  the  courts  of  the  State  should  suspend  proceedings 
on  the  days  named  as  legal  holidays,  except  at  their  own  discretion, 
or  that  those  days  are  assimilated  to  Sunday,  or  the  Christian  Sab- 
bath, except  in  relation  to  civil  matters,  such  as  the  presentation  of 
negotiable  paper  for  acceptance  or  payment,  protest,  and  the  like. 
To  the  extent  that  holidays  have  been  assimilated  to  Sunday  by 
statute  they  must  be  enforced,  but  we  apprehend,  no  further.  They 
are  not  to  be  held  the  same  as  the  Sabbath  day,  or  as  not  a  day  for 
judicial  or  legal  proceedings,  as  the  Sabbath  is  denominated.  Dies 
Dominicus  non  est  juridicus.  Broom's  Leg.  Max.  With  us,  the 
rights,  duties  ^nd  privileges  of  the  citizen,  as  well  as  what  duties 
may  be  performed  by  courts  and  officials,  are  regulated  by  statute 
law ;  but  we  nowhere  find,  that  except  as  above  stated,  the  general 
provisions  of  the  statutes  respecting  the  Sabbath,  or  Sunday,  are 
to  be  applied  to  legal  holidays.  In  the  present  case  it  appears  by 
the  record  that  the  day  of  the  week  on  which  the  trial  commenced 
was  not  Sunday  but  Thursday.  We  are  of  opinion  the  court  did 
not  err  in  refusing  to  further  postpone  the  trial  because  the  day 
was,  under  the  civil  statutes,  a  legal  holiday. 

Judgfneni  affirmed 
Vol.  XXXV— 98 
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HOLBEBT  Y.    StATB. 
(9  Teac.  Ct.  App.  819.) 

BfMenoe — impeachment  of  wUnees  — form  of  quettunui, 

h9eem$  that  in  impeaching  the  character  of  a  witneae  for  trath  bj  proof  of 
general  reputation,  if  the  impeaching  witneae  states  that  his  repntakkn  ii 
bad,  the  proper  inquiry  is  whether  in  view  of  his  reputation  he  is  wortliy 
of  belief  on  oath,  and  not  whether  the  Impeaching  witness  would  believe 
him. 

The  question  cannot  be  raised  for  the  first  time  on  the  argument  or  disige. 

CONVICTION  of  assault  with  intent  to  morder.     The  opinion 
states  the  point. 

W.  K.  Haman,  for  appellant 

Thomas  SM,  assistant  attorney-general,  for  State. 

WiKELEBy  J.  It  is  shown  by  bill  of  exoeptions,  that  ''the 
defendant  haying  introduced  testimony  for  the  purpose  of  impeach- 
ing the  State's  witness,  Barnes  Parker,  the  district  afctorney  in  hit 
closing  argument  to  the  jury  argued  that  they  could  not  regard  the 
said  Parker  as  having  been  impeached,  because  the  impeaching 
witness,  though  testifying  that  the  general  reputation  of  said  Parker 
for  truth  and  veracity  in  the  community  where  he  lives  is  bad,  had 
not  been  asked  whether  from  such  reputation  the  said  Parker  is 
entitled  to  be  believed  on  oath.  Wherefore,  after  the  oondasion 
of  the  argument  to  the  jury,  the  defendant  by  his  counsel  asked 
the  court  to  instruct  the  jury  that  the  regular  mode  of  impeaching 
a  witness  is  to  inquire  of  the  impeaching  witness  whether  he  knows 
the  general  reputation  of  the  person  in  question  among  his  neigh- 
bors, and  what  that  reputation  is,  and  it  is  not  competent  for  the 
impeaching  witness  to  give  his  opinion  as  to  whether  or  not  the 
person  m  question  is  entitled  to  credit  on  his  oath."  The  conn 
declined  to  instruct  the  jury  as  requested,  and  counsel  for  the  de- 
fendant took  a  bill  of  exceptions  to  the  ruling  of  the  oouri 

[Omitting  minor  matters.] 

We  are  of  opinion  that  the  matters  oomplained  of  lehie  to  a 
matter  which  had  but  one  appropriate  place  on  the  tiiaL    If  it  was 
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intended  to  raise  a  question  as  to  the  extent  of  the  evidence  of  the 
imp€»ching  witnesses,  the  proper  time  and  opportunity  was  afforded 
the  parties  whilst  the  witnesses  were  on  «hc  stand.  If  it  had  been 
intended  to  inyoke  a  ruling  of  the  court  as  to  whether  the  examin* 
ation  should  be  confined  to  the  general  character  of  the  witness 
songht  to  be  impeached,  for  truth  and  veracity  among  his  neighbors, 
or  whether  it  should  be  extended  to  the  opinion  of  the  respective 
witnesses  as  to  whether  they  would  consider  his  oath  entitled  to 
credit  or  not,  that  matter  could  have  been  settled  by  propounding 
to  the  witnesses  such  appropriate  questions  as  would  have  elicited 
a  direct  answer.  In  Such  a  case,  an  objection  being  raised  to  the 
question  and  the  answer  sought  to  be  elicited,  the  court  would  have 
been  required  to  rule ;  and  by  a  bill  of  exceptions  which  properly 
presented  the  subject,  signed  by  the  judge,  or  in  the  manner  re- 
quired by  law  for  perpetuating  the  fact  in  case  of  a  refusal  of  the 
judge  to  certify,  the  question  would  have  been  presented  in  a  man- 
ner required  by  law,  and  would  not  oaly  have  invoked  a  ruling  by 
this  court,  but  would  have  so  pre^nted  the  question  as  that  this 
court  could  have  acted  nnderstandingly  in  deciding  the  question. 
In  the  present  case,  agreeably  to  the  bill  of  exceptions,  the  question 
seems  to  have  been  raised  for  the  first  time  by  the  district  attorney 
in  his  concluding  argument,  >vhich  seems  to  have  been  followed  by 
a  charge  asked  by  counsel  for  the  defendant,  and  which  the  court 
refused  to  give  to  the  jury.  The  controversy  seems  to  be  this:  The 
district  attorney  took  the  position  in  argument  that  the  State's 
witness  had  not  been  successfully  impeached,  for  the  reason  that 
the  impeaching  witnesses  had  not  been  asked  whether,  from  the 
gimeral  reputation  of  the  State's  witness,  he  ''  is  entitled  to  be  be- 
lieved on  oath; "  whilst  the  charge  asked  by  the  defendant's  counsel 
assumes  the  law  to  be  that  the  impeaching  witnesses  should  be  con- 
fined to  the  general  reputation  of  the  witness  whose  testimony  is 
songht  to  be  impeached,  and  that  it  is  not  competent  for  the  im- 
peaching witness  to  give  his  opinion  as  to  whether  or  not  the  per- 
son in  question  is  entitled  to  credit  on  his  oath.  It  will  readily  bo 
perceived  that  the  precise  question  involved  is  as  to  the  extent  to 
which  the  examination  of  the  impeaching  witnesses  should  be  ex- 
tended. We  are  of  opinion,  as  already  intimated,  that  this  is  a  ques- 
tion which  could  not  be  legitimately  raised  for  the  first  time  either 
m  argument  or  by  a  charge  to  the  jury ;  that  it  should  have  been 
raised  on  the  examination  of  the  witnesses,  and  not  having  been 
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done  then,  it  was  too  late  to  raise  it  at  some  subsequent  stage  of  the 
proceedings.  We  are  therefore  of  opinion  that  there  is  no  such 
error  presented  by  the  bill  of  exceptions  as  worked  any  injury  to 
the  rights  of  the  defendant 

It  may  not  be  amiss^  lioweYer,  in  view  of  the  argument  of  conu- 
sel  for  the  appellant,  to  say  that,  in  our  view  of  the  authorities,  the 
general  rule  as  laid  down  by  Mr.  Greenleaf  in  his  work  on  EYidenoe 
(vol.  1,  §  461)  is  not  sustained  to  tho  extent  to  which  the  author 
goes.  He  says  that  the  regular  mode  of  examining  into  the  general 
reputation  of  a  witness  whose  testimony  it  is  sought  to  impeach  is 
to  inquire  of  the  witness  whether  he  knows  the  general  reputotion  of 
the  person  in  question  among  his  neighbors,  and  what  that  reputation 
is.  He  then  says  that  in  tho  English  courts  tho  course  is  further  to 
inquire  whether,  from  such  knowledge,  the  witness  would  beliere  the 
prisoner  ui>on  his  oath.  The  authorities,  so  far  as  examined,  seem 
to  support  this  statement  as  to  the  course  pursued  in  the  English 
courts.  Phil.  &  Am.  on  Ey.  925;  Manson  v.  ffarisink,  4  Esp.  104 ; 
1  Stark,  on  Ev.  182;  Carlos  v.  Brook,  10  Ves.  50.  To  this  extent 
there  seems  to  be  but  little  controversy.  The  learned  author,  how- 
ever, makes  this  further  statement,  following  in  immediate  connec- 
tion with  what  is  said  as  to  the  rule  in  the  Englsh  courts,  as  quoted 
above.  **  In  the  American  courts  the  same  course  has  been  por^ 
sued,  but  its  propriety  has  of  late  been  questioned,  and  perhaps 
the  weight  of  authority  is  now  against  permitting  the  witness  to 
testify  as  to  his  own  opinion.'' 

This  latter  expression,  as  to  the  propriety  of  the  English  mk 
having  of  late  been  questioned,  and  that  perhajM  the  weight  of  aa* 
thority  is  now  against  permitting  the  witness  to  testify  as  to  his 
opinion,  has  itself  been  not  only  questioned  as  not  a  correct  ennn* 
ciaiion  of  the  law,  but  in  very  many  American  courts  the  contruj 
course  has  been  pursued.  Notably  in  Texas  is  the  case  of  Boom 
V.  Weathered,  23  Tex.  675,  determined  by  the  Supreme  Court  of  the 
State  in  1859.  In  that  case,  whilst  the  position  assumed  by  Mr. 
Greenleaf  is  not  mentioned,  quite  a  number  of  authorities  are  cited 
and  reviewed,  and  the  conclusion  seems  finally  to  be  reached  that  in 
impeaching  the  character  of  a  witness  the  inquiry  must  be  directed 
to  his  general  character  for  truth,  and  not  to  his  ^nenil  character 
in  other  reppects,  and  that  the  English  rule,  which  permits  the  im- 
peaching witness  to  be  further  interrogated  whether  he  oouM  oi 
could  not  believe  the  one  sought  to  be  impeached  on  oath  Is  io 
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flome  form  a  proper  one.  We  make  the  following  quotation  from 
the  opinion:  ''When  the  impeaching  witness  is  asked  whether  or 
not  be  could  believe  the  other  on  oath,  he  is  more  likely  to  give  an 
answer  suggested  by  his  personal  knowledge,  or  prompted  by  his 
personal  feelings,  or  his  individual  opinion,  than  when  asked 
whether  or  not  he  is  acquainted  with  the  general  reputation  of  the 
former  witness  for  truth  in  the  community  where  he  lives.  He  nviy 
then  properly  be  asked  whether  that  general  reputation  is  such  as 
to  entitle  the  witness  to  credit  on  oath ;  or  any  other  form  of  words 
may  be  used  which  do  not  involve  a  violation  of  the  cardinal  prin* 
ciples  that  the  inquiry  must  be  restricted  to  the  general  reputation 
of  the  impeached  witness  for  truth  in  the  community  where  he 
lives  or  is  best  known,  and  that  the  impeaching  witness  must  speak 
from  general  reputation  or  report,  and  not  from  his  own  private 
opinion.  I  think  these  conclusions  are  sound  upon  principle,  and 
are  supported  by  the  most  numerous  and  best  considered  authori- 
ties." We  might  rest  our  investigation  with  the  case  of  Boone  y. 
Weaikeredy  as  the  leading  case  in  Texas  on  the  subject  under  con- 
sideration, and  on  Johnson  v.  Browne  51  Tex.  65.  But  the  authori- 
ties at  hand  lead  us  to  conclude  that  the  rule  of  Mr.  Greenleaf  as 
to  the  doctrine  of  American  courts  on  the  subject  fails  of  the  sup- 
port the  authorities  generally  give  to  his  deductions.  In  HamU- 
ton  Y.  People^  29  Mich.  195,  Campbell,  J.,  delivering  the  opinion 
of  the  court,  says:  ''  Until  Mr.  Oreenleaf  allowed  a  statement  to 
creep  into  his  work  on  Evidence,  to  the  effect  that  the  American 
authorities  disfavored  the  English  rule,  it  was  never  seriously  ques- 
tioned;" citing  1  Greenl.  on  Ev.,  §  461.  Judge  Campbell  pro- 
ceeds: ''  It  is  a  little  remarkable,  that  of  the  cases  referred  to,  to 
sustain  this  idea,  not  one  contained  more  than  a  passing  dictwn^ 
not  in  any  way  called  for."  He  proceeds  to  review  the  case 
as  to  what  was  involved  in  each,  and  then  says:  ''  The  jury,  kf  they 
do  not  act  from  personal  knowledge,  cannot  undei*stand  the  matter 
at  all  without  knowing  the  witness's  opinion  and  the  ground  on 
which  it  is  based.  It  is  the  same  sort  of  difficulty  which  arises  in 
r^ard  to  insanity,  to  disposition  or  temper,  to  distances  and  veloci* 
ties,  and  many  other  subjects,  when  a  witness  is  required  to  show 
his  means  of  information,  and  then  state  his  conclusions  or  belief 
based  on  those  means.  If  six  witnesses  were  merely  allowed  to 
state  that  a  man's  reputation  is  bad,  and  as  many  say  it  is  good, 
without  being  questioned  further,  the  jury  cannot  be  said  to  know 
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much  about  it  Nor  would  any  cross-examination  be  worth  much 
unless  it  aided  them  in  finding  out  just  how  fur  each  witness  re- 
garded it  as  tainted."  In  another  paragraph  of  the  opinion,  the 
same  judge  further  says:  ''So  far  as  the  reports  show,  the  Ameri* 
can  decisions,  instead  of  shaking  the  English  doctrine,  are  very 
decidedly  in  favor  of  it,  and  haye  so  held  upon  repeated  and  care- 
ful consideration ;  and  we  have  not  been  referred  to,  nor  have  we 
found,  any  considerable  conflict^'  He  cites  in  New  York,  PeopU  t. 
Mather,  4  Wend.  229;  21  Am.  Dec.  122 ;  People  v.  Rector^  19  Weud. 
569;  People  v.  Davis,  15  id.  602.  In  New  Hampshire,  TUus  v.  Ask, 
4  Fost.  319.  In  Pennsylyania,  BogWs  Executors  v.  Kreiiser,  46 
Penn.  St  465 ;  Lyman  v.  Philadelphia,  56  id.  488  ;  and  other  cases 
in  Maryland,  California,  Illinois,  Wisconsin,  Oeorgia,  Tennessee, 
Alabama,  Kentucky,  and  in  United  States  Circuit  Reports — as, 
for  instance,  United  States  v.  Van  Sickle,  2  McLean,  219. 

We  have  had  access  to  a  later  decision  of  the  same  court,  in  which 
the  opinion  was  by  the  same  judge  as  in  Hamilton's  case  {Keaior 
y.  People,  32  Mich.  484,  decided  in  1875),  where  the  ruling  in 
Hamilton's  case  seems  to  haye  been  reaffirmed. 

The  authorities,  both  in  Texas  and  elsewhere  in  America,  seem 
clearly  to  support  the  position  that  on  the  subject  of  impeaching  a 
witness  the  rule  is  the  same,  both  in  England  and  in  America,  and 
that  the  rule  of  the  English  courts  is  the  true  rule  of  the  common 
law,  both  there  and  here. 

All  general  rules  are  liable  to  exceptions,  based  upon  peculiar 
circumstances.  We  are,  howeyer,  of  opinion  the  following  genenl 
rules  may  be  safely  deduced  from  the  authorities :  When  it  is  sought 
to  impeach  the  character  of  a  witness  who  has  testified,  by  preying 
his  general  bad  character  by  other  witnesses,  the  course  is  to  first 
interrogate  the  impeaching  witness  as  to  the  former's  general  reputa- 
tion for  truth  among  his  associates,  or  where  he  resides  or  is  best 
known.  Should  he  bo  conyersant  with  that  general  character  for 
truth,  he  may  then  be  questioned  as  to  whether  it  is  good  or  bad, 
and  the  witness  appearing  to  be  sufficiently  acquainted  with  the 
character  of  the  witness  it  is  proposed  to  impeach,  to  testify  thereto, 
and  stating  that  the  general  reputation  for  truth  is  bad,  he  may 
then  be  further  interrogated  whether  the  impeached  witness  is 
worthy  of  belief  on  oath,  and  not  whether  he  would  belieye  him; 
that  impeaching  witnesses  may  be  cross-examined  as  other  witnesses, 
and  with  the  same  latitude,  and  that  the  witness  whose  credibflitf 
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lA  thus  attacked  may  have  his  general  character  strengthened  by 

other  eyidence ;  that  it  is  not  competent  in  investigations  of  this 

character  to  inquire  into  the  general  character  of  the  witness  to  be 

impeached,  except  as  to  his  general  reputation  for  truth.    A  witness. 

must  speak  from  knowledge  derived  from  general  reputation,  and 

notfrom  his  individual  knowledge, 

[Omitting  minor  matters.] 

Jui^mml  affirmed.    .. 


BoLAKD  V.  State. 

(9  Tex.  Ct.  App.  JBTT.) 
Criminal  law — toUness  — htuiband  and  io(f«. 

Under  «  statuie  permitting  husband  and  wife  to  testlfj  against  one  another  on 
a  criminal  prosecution  for  an  offense  committed  bjone  against  the  other,  the 
one  maj  testify  against  the  other  on  an  indictment  of  the  other  for  adoltezj. 
(iSw  note,  p.  744.) 

/^ONVIGTON  of  adultery.     The  opinion  states  the  case. 

A.  T.  Burk,  for  appellant. 

Thomas  Ball,  assistant  attorney-general  for  State. 

WiHKLBBy  J.  We  have  carefully  considered  the  various  questions 
of  moment  to  be  determined.  It  is  shown  by  the  record,  that  the 
defendant  being  on  trial,  charged  with  living  in  adultery  with  one 
Cteorge  Willis,  the  State  offered  to  prove  by  the  husband  the  mar- 
riage of  the  defendant.  When  the  trial  was  had  (January  6, 1880) 
the  Revised  Codes  had  gone  into  effect,  and  so  far  as  this  question 
is  concerned,  being  a  matter  of  procedure,  it.  must  be  determined 
theraby.  The  appellant  invoked  in  the  court  below,  and  is  entitled 
here  to  whatever  benefits  she  may  be  entitled  to  under  art.  735 
of  the  Code  of  Procedure,  as  follows :  ^'  The  husband  and  wife  may 
in  all  criminal  actions  be  witnesses  for  each  other,  but  they  shall  in 
no  case  testify  against  each  other  except  in  a  criminal  prosecution 
for  an  oflianse  committed  by  one  against  the  other.'' 

If  to  live  in  adultery  be  an  offense  against  the  matrimonial  spouse. 
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then  the  State  was  entitled  to  the  testimony,  agreeably  to  the  jdain 
import  of  the  language  cited.  That  it  is  an  offense  against  the  hus- 
band for  the  wife  to  live  in  adnltery  with  another  man  will  haidlj 
admit  of  question*  That  this  identical  question  has  been  settled  in 
this  State  against  the  yiews  of  the  appellant,  see  MorriU  t.  SUUe,  5 
Tex.  Gt  App.  447,  decided  under  a  statutory  provision  identical  with 
that  cited  above.  The  court  did  not  err  in  overruling  the  defend- 
ant's objection  to  the  admissibility  of  the  husband  to  testify  against 
the  wife  when  charged  with  living  in  adultery  with  another  man. 
Finding  no  material  error,  the  judgment  is  affirmed. 

Judgmeni  affirmed. 


KoTB  BT  THB  Bbpobtbb.  —  The  same  doctrine  was  held  under  a  predaely  slinilar 
in  iSCoto  V.  Btfimettt  81  Iowa«  88.  The  oourt  said :  *'  Is  the  adnltevy  of  tiia  wife  In 
sense  a  crime  committed  against  the  husband  as  to  render  him  under  this  section  acosa* 
potent  witness  sgainst  her  in  a  criminal  prosecution  for  the  oflionser  This  qnesiioii  is  oos 
of  first  impression.  Althoui^  many  similar  cases  liave  been  before  this  ooartt  in  wbtaii 
the  testimony  of  the  husband  or  wife  was  admitted,  the  competency  of  such  tisiiiiinny 
was  always  tacitly  conceded. 

"The  law  so  far  regards  the  adultery  of  the  wife  as  a  crime  against  the  hnsband,  thai  if 
he  should  discover  hiet  JlaqranU  deUcto  his  homicide  of  her  and  her  paramour  would  be 
lowered  to  the  grade  of  manslaughter.  The  general  sense  of  mankind,  however,  oonid- 
ers  the  crime  of  a  moro  aggravated  character.  The  history  of  Judicial  proceedings  in  Chb 
country  of  late  years  falls  to  furnish  an  instance  In  which  a  Jury  has  found  the  homicide 
of  the  paramour  of  the  wife  guilty  of  any  crime  at  all.  And  while  this  tendency  upon  the 
part  of  jurors  to  override  the  law  cannot  receive  Judicial  sanction,  yet  It  furnishes 
vincing  proof  of  the  fact  that  the  law  does  not  punish  the  crime  of  adultery  in  a 
proportionate  to  the  magnitude  of  the  offense,  and  that  a  law  not  in  accord  with  the  oon- 
mon  feelings  and  sympathies  of  humanity  cannot  be  enforced.  Tlie  BsvisiOQ,  S  4^*  vUeh 
provides  that  no  prosecution  f  os  adultery  can  be  commenced  but  on  complaint  of  the  hos- 
band  or  wife,  leads  to  the  inference  that  the  offense  is  rather  a  crime  against  the  partner 
to  the  marital  relation  than  against  society  in  general.  So  long  as  the  injured  husband  or 
wife  suffers  the  wrong  in  silence,  society,  notwithstanding  the  injury  to  public  morali,  ii 
without  redress.  The  prosecution  can  be  commenced  only  on  complaint  of  the  husbsad 
or  wife.  The  only  mode  of  commencing  the  proeecutlon  is  by  becoming  a  pifflW'r"*^"g 
witness  before  the  grand  Jury,  or  by  filing  an  infomoation  before  a  committing  magismitB. 
When  a  preliminary  information  is  laid  before  a  magistrate  he  must  examine  the  infona- 
ant  or  praaecutor,  and  any  witness  he  may  produce,  and  take  their  afildavfts  in  writing, 
and  cause  each  affidavit  to  besubsoribed  and  sworn  to  before  him  by  the  pemon  making  IL 
The  affidavit  must  set  forth  the  facts  stated  by  the  informant  and  his  nlfufifs  tendii«  to 
establish  the  commission  of  the  offense,  and  the  guilt  of  the  person  chaiged  theieaSh. 
Rev.,  II  4581, 4589.  The  Informant  assumes  the  attitude  of  a  witness  whether  he  fautilite 
the  prosecution  before  the  grand  Jury  or  before  a  committing  magistrate.  The 
which,  under  section  8083,  would  deny  the  right  of  the  husband  to  testiljr  in  thb 
would  also  deny  his  right  to  commence  the  prosecution  either  before  a  oonmiitting  \ 
trate  or  the  grand  jury,  and  would  prove  too  much.  It  has  been  held  that  an  affidavit  of 
a  married  woman  might  be  read  on  an  application  to  the  Oourt  of  King*s  Bench  for  sa 
information  against  her  husband  for  attempt  to  take  her  away  by  force  after  articles  of 
separation.  In  reference  to  this  Mr.  Justice  Bullbr  said:  *  It  would  be  strange  to  pena* 
her  to  be  a  witness  to  ground  a  prosecution,  and  not  afterward  to  be  a  wttnesaafe  the  trisL 
11  BuU.  N.P.887;  1  PhOLon  Bv.  79.    In  our  opinion  the  witnesa  was  Impropalyesdnded.* 
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Warren  v.  State. 

9  Tax.  Ct.  App.  619.) 
Criminal  totf— -  evidence  —  deelaraiione  ae  ree  geeUM, 

Ob  %  trial  for  miuder,  a  witness  for  the  prosecution  testified  that  he  saw  the 
deceased  when  he  fell  shot,  from  a  distance  of  one  hundred  and  fiftj  jards ; 
Immediately  went  to  him,  and  asked  him  how  he  shot  himself ;  and  the  de» 
ceased  replied,"  I  did  not  do  It,  I  was  shot  from  up  yonder,"  motioning  toward 
a  neighboring  mountain.  HM^  competent,  as  part  of  the  reM  getter  But 
proof  of  the  contemporaneous  declaration  by  the  deceased  that  he  knew  Q. 
W.  sliot  him,  for  he  had  threatened  him,  hdd,  incompetent.* 

i^ONVIOTION  of  murder.    The  opinion  states  the  point 
'  N.  a.  Shelly,  Sheets  S  Sneed  and  W.  IT.  D.  Oarrington,  for  ap- 

,  Thomas  Ball,  assistant  attorney-general,  for  State. 

White,  P.  J,  When  the  witness,  Lnokett,  who  was  one  han* 
dred  and  fifty  yards  off,  heard  the  shot  and  saw  the  deceased  fall,  he 
immediately  went  to  the  spot  and  asked  the  deceased,  '^  How  in  the 
world  did  you  shoot  yourself  ?  "  To  which  the  deceased  answered, 
"I  did  not  do  it;  I  was  shot  from  up  yonder,"  meaning  by  "up 
yonder"  from  the  side  of  the  mountain,  as  the  witness  understood 
from  some  motion  then  made  by  deceased.  These  declarations 
were  res  gestce^  and  properly  admitted,  and  it  was  not  necessary  that 
a  predicate  should  first  have  been  laid  for  their  introduction  as  dy- 
ing declarations.  '^  Where  the  declarations  of  the  injured  party 
are  part  of  the  res  gestce,  they  are  admissible  without  proof  of  a  con- 
sciousness of  approaching  death."  Whart  Cr.  Ev.  (8th  ed.),  §  296. 
But  it  is  objected  that  the  witness  should  not  have  been  allowed  to 
state  that  by  '*  up  yonder,"  from  a  motion  made  by  deceased,  he 
understood  him  to  mean  from  the  side  of  the  mountain.  It  is  to 
be  noted  that  before  Lnckett  was  put  upon  the  stand  as  a  witness, 
a  proper  predicate  had  been  laid  through  the  witness  Estes  to  prove 
dying  declarations  ;  so  that  this  portion  of  Luckett's  evidence  was» 

i*  To  flame  effect  Field  v.  State  (57  Miss.  474^  84  Am.  Rep.  478,  and  note,  47V. 
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in  fact,  both  resgeatm  and  dying  declarations.  With  regards  to  dy* 
ing  declarations,  the  rale  is  that  '^it  is  not  essential  to  admissibility 
that  the  statement  should  be  formally  expressed  in  words.  T., 
being  at  the  point  of  death,  and  conscious  of  her  condition,  but  an* 
able  to  speak  articulately  in  consequence  of  wounds  inflicted  apon 
her  head,  was  asked  whether  it  was  G.  who  inflicted  ibhe  wounds ; 
and  if  so,  she  was  requested  to  squeeze  the  hand  of  the  person 
making  the  inquiry.  It  was  held  that  under  all  the  circumstances  of 
the  case,  there  was  proper  evidence  against  C.  for  the  consideration 
of  the  jury,they  being  the  judges  bt  its  credibility,  and  of  the  effect 
to  be  given  to  it. "  Id  .>  §  S93.  ^'  And  signs  made  by  deceased  have 
been  admitted,  when  they  go  to  affirm  a  prior  formal  statement 
Id.,  §  287.  Whilst  it  is  true  that  dying  declarations  are  admissible 
only  as  to  those  things  to  which  the  deceased  would  have  been  com- 
petent  to  testify  if  sworn  in  the  cause,  and  must  therefore  speak  to 
iacts  only,  and  not  to  mere  matters  of  opinion  (1  UreenL  on  Er.,  § 
159;  Lister  v.  SUUSy  1  Tex.  Gt.  App.  739),  the  testimony  objected  to 
was  a  fact  of  which  the  deceased  could  have  testified,  had  he  been 
upon  the  stand ;  for  it  certainly  would  have  been  permissible  to 
allow  the  witness  upon  the  stand  to  testify  that  he  was  shot  from 
the  side  of  the  mountain. 

But  there  was  error  iit  permitting  the  proof  of  the  other  decla- 
rations of  the  deceased  which  were  objected  ta  This  relates  to 
what  occurred,  and  the  statement  nuide  afterward  to  the  witness. 
Box.  When  Box  arrived,  he  said  to  deceased,  ''  Who  do  you  think 
shot  you  ?  "  to  which  the  deceased  replied,  ''  I  know  George  War- 
ren shot  me,  for  he  threatened  me.''  And  this  same  objection,  as 
wo  will  see,  goes  to  a  portion  of  the  evidence  of  Luckett,  as  to 
what  occurred  after  Estes  reached  the  dying  man.  ''Estes  ap- 
proached and  took  hold  of  the  hand  of  the  deceased,  and  the  de- 
ceased said  to  Estes,  '  lie  has  got  me/  I  (the  witness)  then  asked 
Estes,  '  who  does  he  mean  by  saying,  '  He  has  got  me  ?  *  Estes 
replied,  '  He  means  George  Warren,  for  he  has  threatened  both  of 


us.'" 


'^  Dying  declarations  are  admitted,  from  the  necessity  of  the 
case,  to  identify  the  prisoner  and  the  deceased,  to  establish  the 
circumstances  of  the  res  gestm,  and  to  show  the  transactions  from 
which  the  death  results.  When  they  relate  to  former  and  distinct 
transactions,  they  do  not  come  within  the  principle  of  necessity. 
Therefore,  it  seems  that  dying  declarations  by  a  party  that  the 
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prisoner  bad  two  or  three  times  previouflly  attempted  to  kill  him, 
are  not  admissible.  And  so  tbey  are  inadmissible  when  they  go  to 
show  old  malice  on  the  part  of  the  prisoner  to  the  deceased." 
Whart  Cr.  Ey.,  §  278.  ''Nothing'  can  be  evidence  in  a  declaration 
in  articulo  mortis  ths^t  would  not  be  so  if  the  party  were  sworn. 
On  this  rule,  any  thing  the  murdered  person  says  as  to  facts  is 
receiyable,  but  not  what  he  says  as  matter  of  opinion  or  belief! 
Hence  the  declaration,  '  It  was  E.  W.  who  shot  me,  though  I  did 
not  see  him/ is  inadmissible.  Id.,  §  9^;  Nelson  r.  State,  7.  Humph. 
542.  ""  And  whiare  the  deceased  had  been  shot  a^  night  by  some  un- 
known person,  his  dying  declarations,  to  the  efFect  that  the  prisoner, 
who  was  one  of  his  employer's  slarVes,  was  the  only  slave  on  the 
place  who  had  enmity  against  him,  were  held  incompetent  and  in- 
admissible evidence  as  against  the  prisoner.  Mose  v.  State,  35  Ala. 
422. 

A  like  objection  holds  good  to  that  portion  of  Luckett's  testi- 
mony as  to  Estes'  reply  when  he  (the  witness)  asked  Estes  whom 
the  accused  meant  when  he  said,  ''He  has  got  me,"  and  Estes'  re- 
ply, **  He  means  George  Warren,  for  he  has  threatened  both  of  us." 
If  this  testimony  was  inadmissible  had  it  come  directly  from  the 
mouth  of  deceased,  as  we  have  seen  would  have  been  the  case 
from  the  above  authorities,  a  fortiori  it  is*muchmore  objectionable 
when  coming  from  a  third  person,  and  that,  too,  as  mere  inference 
or  opinion  of  such  person  as  to  his  meaning.  McHugh  v.  State,  31 
Ala.  817 ;  Bamett  v.  Peoph,  54  HI.  825. 

[Omitting  other  matters.  J 

Beversed  and  remanded* 


ojlb:ei& 


IMTHB 


SUPREME  COURT  OF  APPEALS 


OP 


WEST  VIRGINIA. 
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04  W.  Va.  180.) 
Oarrier — drafm'ipau — $pedal  eaniraei. 


A  common  carrier,  transporting  cattle  for  hire,  and  the  shipper  on  a  frse  pta 
for  the  parpoee  of  taking  care  of  the  cattle,  ie  a  oomaM»  carrier  as  to  bock, 
and  cannot  by  special  contract  exempt  himself  from  Uabilitj  f6r  his  own 
negligence  or  that  of  his  servants. 

ACTION  against  a  common  carrier  for  injury  tocaUle  in  transit 
The  opinion  sufficiently  states  the  point    Judgment  below 
for  plaintiff. 

C,  BoggesB  and  Baylor  d  Wilson,  for  plaintiff  in  error. 
W,  H.  H.  Fliek^  for  defendant  in  error. 

Greek,  President.  [Omitting  other  matter.]  When  a  comffloii 
carrier  transports  a  passenger  or  freight  free  of  chai^,  the  exemp- 
tions for  which  he  may  justly  and  reasonably  stipulate,  may  be 
perhaps  greater  than  when  he  transports  for  hire.  It  is  unneces- 
sary however  to  consider  this  question  in  this  case,  as  the  common 
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carrier  in  this  c^ae  transported  for  hire.  It  is  true,  the  agent  of 
the  plaintifT  was  permitted  for  the  purpose  of  taking  care  of  the 
cattle  on  the  train  to  trayel  on  the  cars  on  a  free  pass,  hot  as  paj 
was  taken  for  the  transportation  of  the  cattle,  and  the  contract  for 
the  transportation  of  this  agent  and  the  cattle  must  he  regarded  aa 
one  contract,  this  contract  was  for  transportation  for  hire,  and  this. 
agent  as  well  as  the  cattle  must  he  held  as  transported  for  hire* 
See  ClevOand  Railroad  Co.  v.  Curran,  19  Ohio  St  1, 12, 13;  s.  c.^ 
3  Am.  Bep.  869 ;  Pennsylvania  Railroad  Co.  v.  Henderson,  61  Penn. 
St  815;  Railroad  Co.  y.  Lockwood,  17  Wall.  384;  Virginia  and 
Tennessee  Railroad  Co.  v.  Bayers,  26  Gratt.  328. 

The  views  ahove  expressed  are  substantially  those  held  by  the 
Supreme  Court  of  the  United  States  in  the  case  of  Railroad  Co.  y. 
Lochwood,  decided  in  1873  ;  and  they  are  sustained  by  the  weight 
of  authorities.  The  old  English  authorities  held  special  stipula^ 
tions  against  liability  for  negligence  or  misconduct  illegal  and  void. 
Thus  in  the  Doctor  and  Student,  Dialogue  2028,  speaking  of  a 
common  carrier  it  is  said:  ''If  he  would  refuse  to  carry  articlea 
delivered  for  carriage,  unless  promise  were  made  unto  him,  that. 
he  shall  not  be  charged  for  misdemeanor  that  should  be  in  him,. 
the  promise  was  void,  for  it  was  against  reason  and  against  good 
manners,  and  so  it  is  in  all  other  cases  like,"  and  this  passage  is 
quoted  by  Noy  in  his  maxims  at  law.  Key's  Maxims  92.  Stevena 
in  his  Commentaries,  vol.  2,  p.  135,  states,  that  a  common  carrier's 
liability  might  by  special  contract  be  varied,  but  the  law  would  still 
bold  him  responsible  for  negligence  and  misconduct 

This  remained  the  law  in  England  as  late  as  the  year  1832.  Mr. 
Justice  BXiACKBUBN,  in  the  case  of  Peek  v.  North  Staffordshire 
Railway  Co.,  10  H.  L.  Cas.  494,  states,  that  common  carriers  could. 
not  by  the  English  law  as  formerly  established  by  the  weight  of 
authority,  by  any  special  agreement,  exempt  themselves  from  all  rc« 
sponsibility,  so  as  to  evade  altogether  the  salutary  policy  of  the  law. 
They  could  not  by  a  special  notice  exempt  themselves  from  all 
responsibility  in  cases  of  gross  negligence  and  fraud,  or  by  demand- 
ing an  exorbitant  price  compel  the  owner  of  goods  to  yield  to  un^^- 
just  and  oppressive  limitations  of  his  rights.  And  the  carrier 
would  be  equally  liable  in  case  of  the  fraud  or  misconduct  oi  hia^ 
servants,  as  he  would  be  in  case  of  his  own  personal  fraud  or  mis- 
oonduct.  But  as  stated  by  Justice  Blackbixbk,  after  that  time  it 
was  held  that  a  carrier  might  by  a  special  notice  make  a  contract 


750  WEST  VIRGINIA, 


Maslin  ▼.  Baltimore  and  Ohio  Railroad  CompaDj. 

limiting  his  responsibility  e?en  in  the  case  of  gross  n^ligeooe, 
miscouduot  or  fraud  on  the  part  of  his  servants.  The  cases  from 
which  Justice  E^lackbuek  deduces  this  conclusion^  that  this  mn 
substantially  tlie  holding  of  the  English  courts  subsequently  to 
1832,  are:  Wyld  v.  Pichford,  8  M.  &  W.  443 ;  HinUm  y.  DibUn, 
t  Q.  B.  646  (46  E.  G.  L.  847);  Shaw  v.  York  and  North  Midland 
Railway  Oo^  13  Q.  B.  847;  Austin  v.  Manchester,  ShiffiM  and 
Lincolnshire  Railway  Co^  16  Q.  B.  600 ;  Chijy^endale  ▼.  LancaMre 
and  York  River  Railway  Co.,  21  L.  J.  (N.  S.)  Q.  B.  22;  Austin  y. 
Manchester,  Sheffield  and  Lincolnshire  Railway  Co.,  10  0.  B.  454; 
Carr  v.  Lancashire  and  Yorkshire  Railway  Co.,  7  Exch.  707 ;  Great 
Northern  Railway  Co.  t.  MorviUe,  21  L.  J.  (N.  &)  Q.  B.  319;  York, 
Newcastle  and  Berwick  Railway  Co.  y.  Crisp,  14  C.  R  527 ;  Hughes 
Y.  Oreat  Western  Co.,  id.  637 ;  Slim  v.  Oreat  Northern  Railway  Co., 
id.  647. 

In  the  case  of  Carr  v.  Lancashire  and  Yorkshire  Railway  Co.,  7 
Exch.  707,  the  defendant  had  received  a  horse  to  be  carried  for  him 
in  a  horse  box,  subject  to  conditions  at  the  foot  of  a  ticket  for  the 
conveyance  of  a  liorse,  in  these  words  :  *^  This  ticket  is  issued  sub- 
ject to  the  owner's  undertaking  all  risks  of  conveyance  whatsoeYer, 
as  the  company  will  not  be  responsible  for  any  injury  or  damage 
(however  caused)  occurring  to  live  stock  of  any  description  travel- 
ing upon  the  Lancashire  and  Yorkshire  Railway  Company,  or  in 
their  vehicles."  The  horse  was  killed,  as  the  jury  found,  by  the 
gross  negligence  of  the  defendant.  Tet  the  court  held,  that  the 
plaintiff  was  not  entitled  to  a  judgment.  Baron  Pabkb  con- 
cluded his  judgment  thus:  '^It  is  not  for  us  to  fritter  away  the 
true  sense  and  meaning  of  these  contracts  merely  with  a  view  to 
make  men  careful.  If  any  inconvenience  should  arise  from  their 
being  entered  into,  this  is  not  a  matter  for  our  interference,  but  it 
must  be  left  to  the  legislature,  who  may,  if  they  please,  pot  a  stop 
to  this  mode  which  carriers  have  adopted  of  limiting  their  liability.'* 
This  case  was  decided  May,  1852. 

In  the  case  of  Walker  v.  York  and  North  Midland  Railway  Oe*, 
2  El.  &  Bl.  750,  decided  in  1853,  the  facts  were  these:  The  defend- 
ant  had  caused  notices  to  be  served  personally  on  a  number  of 
iishermen  at  Scarborough,  stating  that  they  would  not  carry  fish 
except  subject  to  certain  conditions  limiting  their  responsibilily. 
The  fishermen  made  much  objection  to  this*  The  notices  were 
torn  up ;  and  something  of  a  riot  occurred.     The  court  instructed 
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the  jury,  that  they  miglit  draw^  the  inference  from  the  service  of 
the  notice  and  the  plaintiff  subsequently  sending  the  fish,  unless 
the  plaintiff  had  unambiguously  refused  to  deliver  the  fish  on  the 
terms  of  the  notice,  and  the  defendant  had  acquiesced  in  that  re- 
fusal. The  verdict  was  for  the  defendant ;  and  it  was  sustained  by 
the  Court  of  Queen's  Bench. 

The  railroad  companies  under  these  deoiBlans  were  enabled  in  a 
.great  measure  ^'  to  evade  altogether  the  salutary  policy  of  the 
common  law.'' 

To  correct  this  course  of  decisions  Parliament  enacted  the  7th 
section  of  the  Railway  and  Traffic  Acts  of  1854,  which  is  found  much 
fault  with  on  account  of  its  obscurity;  but  when  these  previous 
decisions  are  considered,  the  intention  of  the  legislature  seems  clear 
^enough.  So  much  of  this  section  as  bears  upon  the  present  dis- 
•cnasion  is  in  these  words:  ^^  Every  such  company  as  aforesaid  shall 
be  liable  for  the  loss  of,  or  for  any  injury  done  to,  any  horses,  cattle, 
•or  other  animals,  to  any  articles,  goods,  or  things,  in  the  necessary 
forwarding  and  delivery  thereof,  occasioned  by  the  neglect  or  de- 
fault of  such  company  or  its  servants,  notwithstanding  any  notice, 
condition  or  declaration  made  or  given  by  such  company  contrary 
thereto,  or  in  any  wise  limiting  such  liability,  every  such  notice, 
•condition  or  declaration  being  hereby  declared  null  and  void. 
Provided  always  that  nothing  herein  contained  shall  be  construed 
to  prevent  the  said  companies  from  making  such  conditions  with 
respect  to  the  receiving,  forwarding  and  delivering  of  any  of  the 
«ud  animals,  articles,  goods  or  things  as  shall  be  adjudged  by  the 
4X>nrt8  or  judges,  before  whom  any  question  relating  thereto  shall 
be  tried,  to  be  just  and  reasonable.  Provided  also  that  no  special 
contract  between  such  company  and  other  parties  respecting  the 
receiving,  forwarding,  or  delivering  of  any  animals,  articles,  goods 
^r  things  as  aforesaid,  shall  be  binding  upon  or  affect  any  such 
party,  unless  the  same  be  signed  by  him,  or  by  the  person  deliver- 
ing such  animals,  articles,  goods  or  things,  respectively,  for 
•carriage." 

Much  controversy  has  arisen  in  the  English  courts  in  construing 
this  act,  which  is  certainly  inartificially  drawn  and  badly  expressed. 
Thus  it  has  been  said  by  some  judges,  that  a  condition  incorporated 
in  a  signed  contract  was  not  within  the  enactment  in  the  begin- 
tdng  of  this  7th  section,  etc.  Pardington  v.  South  Wales  Railwa% 
Co.,  1  H.  &  N.  392. 
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The  true  construction  of  this  act  is  thas  given  by  Lord  Chief 
Justice  Jbbyis  :  ''The  fair  meaning  of  this  aectiony  as  it  seems 
to  me^  is  this :  the  first  branch  of  it  declares,  that  all  notices,  con- 
ditions and  declarations  made  and  given  by  the  cdmpany  shall  be 
null  and  void,  in  so  far  as  they  go  to  relieve  the  company  from 
liability  for  loss  or  injury  to  goods,  etc.,  in  the  receiving,  forwarding 
and  delivery  thereof,  occasioned  by  the  neglect  or  defaalt  of  the 
company  or  its  servants.  But  then  it  goes  on  to  provide  in  the  next 
branch,  that  this  shall  not  prevent  the  company  from  mating  snch 
conditions,  which  shall  be  adjudged  by  the  court  or  judge  before 
which  any  question  relating  thereto  shall  be  tried,  to  be  just  and 
reasonable,  and  further  though  just  and  reasonable,  such  condition 
and  special  contract  shall  not  be  binding,  unless  signed  by  the  per 
son  sending  or  delivering  the  goods." 

This  construction  was  adopted  by  the  Queen's  Bench  in  Pmk  v. 
NoriU  Staffordshire  Railrocid  Oo.^  and  by  the  Exchequer  Chamber 
in  McManua  v.  Lancashire  d  Yorkshire  Railway  Oo.,  and  wasi^ 
proved  in  Peek  v.  North  Staffordshire  Railroad  Co,^  in  the  Hoose 
of  Lords.  See  10  H.  of  L.  478.  So  construed,  so  much  of  this 
act  as  declared  thafc  the  special  contract  made  by  the  shipper  with 
the  common  carrier  relieving  it  from  any  portion  of  its  common- 
law  liability  must  be  just  and  reasonable  in  law,  or  otherwise  it 
should  be  void,  was  nothing  but  an  affirmation  of  common-law 
principles  as  held  prior  to  the  recent  English  cases  made  after  the 
year  1832. 

Various  decisions  have  been  rendered  in  England  since  the  pass- 
age of  this  act,  as  to  what  exemptions  by  special  contract  are  just* 
and  reasonable.  The  act  was  passed  specially  with  reference  to 
those  exemptions  by  special  contract  of  all  loss  or  damages  by  neg" 
ligence  of  the  servants  of  common  carriers.  This  exemption  under 
this  act  is  of  course  unjust  and  unreasonable.  But  it  is  held,  that 
there  are  other  exemptions  which  are  also  unjust  and  unreasonable^ 
and  therefore  void,  though  provided  for  by  special  contract 

I  shall  not  review  the  English  cases  on  this  subject  further  than 
X)  state  that  in  Peek  v.  North  Staffordshire  Railway  Oo^  10  H.  of 
^  47^,  it  was  held,  that  an  exemption  by  special  contract  from  loss 
or  damage  to  marble  chimneys,  unless  their  value  was  declared,  and 
they  were  insured,  the  rate  of  insurance  being  fixed  at  10  per  cent 
on  their  declared  value,  was  an  unreasonable  and  unjust  exemptioii 
and  therefore  void. 
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In  New  York  the  SHine  inconsistent  course  of  decisions  has  been 
followed  as  in  England.  For  a  long  time  the  New  York  courts  re- 
sisted the  attempts  of  common  carriers  to  limit  their  common-law 
liability,  except  for  the  purpose  of  procuring  a  disclosure  of  the 
character  and  value  of  articles  liable  to  extra  hazard  and  risk  (Cole 
T.  Goodwin,  19  Wend.  257,  and  Gould  v.  Hill,  2  Hill,  623) ;  they 
then  advanced  somewhat,  extending  the  right  of  common  carriers 
to  exempt  themselves  from  common-law  liability,  by  special  con- 
tract, the  position  maintained  by  them  then  being  thus  stated  by 
Judge  Campbell  in  Dorr  v.  New  Jersey  Steam  Navigation  Com" 
pany,  i  Sandf.  136,  decided  in  1850.  He  says :  "  A  common  car- 
rier has  two  distinct  liabilities,  the  one  for  loss  by  accident  and 
mistake,  when  he  is  liable  as  an  insurer ;  the  other  for  losses  by  de- 
fault or  negligence,  when  he  is  answerable  as  an  ordinary  bailee.  It 
would  certainly  seem  reasonable  that  he  might,  by  express  special 
contract,  restrict  his  liability  as  insurer,  that  he  might  protect  him- 
self against  misfortune,  even  though  pnblio  policy  should  require 
that  he  should  not  be  permitted  to  stipulate  for  impunity  where 
the  loss  occurs  from  his  own  default  or  neglect  of  duty." 

In  apparent  accord  with  these  views  were  the  decisions  in  the 
cases  of  Parsons  v.  Monteath,  13  Barb.  353,  and  Moore  v.  Evans, 
14  id.  524. 

In  1858  the  Supreme  Court  advanced  still  further  in  the  same 
direction,  and  held  in  Wells  v.  New  York  Central  Railroad  Co,,  26 
Barb.  641,  that  in  case  of  a  gratuitous  passenger  traveling  on  a 
free  ticket  a  common  carrier  may  stipulate  against  responsibility  for 
negligence  of  its  servants.  And  this  judgment  was  aflSrmed  by  a 
majority  of  the  Court  of  Appeals,  24  N.  Y.  181.  This  decision 
was  followed  in  Perkins  v.  New  York  Central  Railroad  Co.,  24  id- 
196 ;  and  it  was  held  that  this  exemption  might  be  extended  to 
all  kinds  of  negligence  of  its  agents,  gross  as  well  as  ordinary.  A 
considemble  controversy  then  arose  as  to  whether  a  drover,  who 
had  a  free  pass  to  enable  him  to  go  with  and  caro  for  his  cattle, 
which  were  being  transported  for  him,  was  to  be  regarded  as  a  free 
passenger  under  this  rule  which  had  been  laid  down  ;  and  the 
judges  were  much  divided  in  opinion  on  the  question. 

This  controversy  was  decided  by  the  judgment  of  the  Court  of 

Appeals  in  Bissell  v.  New  York  Central  Railroad  Co.,  25  N.  Y. 

442,  the  majority  of  the  court,  four  judges  against  three,  holding 

that  a  drover  in  such  case  was  to  be  regarded  as  a  free  passenger. 
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In  this  case  they  on  this  point  reversed  the  decision  of  the  case  by 
the  Supreme  Court.  See  29  Barb.  602.  Nor  was  this  decision  in 
consonance  with  the  decision  in  Smith  y.  Hino  York  Central  Rail- 
road Co.  See  29  Barb.  132,  and  24  N.  Y.  222.  Subsequent  New 
York  decisions  have  not  only  followed  this  decision,  but  have  car- 
ried the  right  of  a  common  carrier  to  exempt  itselt  from  its  com- 
mon-law liability  still  further;  and  it  may  now  be  regarded  as 
settled  in  New  York  that  a  common  carrier  for  hire  may  by  special 
contract  exempt  itself  from  all  responsibility  or  loss  arising  from 
the  negligence  of  its  servants,  though  this  negligence  be  grosa 
See  Poncher  v.  N&w  York  CerUral  RaUroad  Co.,  49  N.  Y.  263; 
Cragin  v.  New  York  Central  Railroad  Co,,  51  id.  61 ;  8.  a,  10  Am. 
Bep.  559 ;  Magnin  v.  Dinsmore,  56  N.  Y.  168;  l^eere  v.  Liverpo^t 
New  York  and  Philadelphia  Steamship  Co.,  57  id.  1;  &  c,  15  Am. 
Bep.  453. 

But  even  in  New  York  it  is  held  that  while  a  common  carrier 
may  stipulate  for  exemption  from  liability  for  losses  oocnrring 
through  his  negligence,  yet  his  contract  will  not  be  construed  to 
contain  such  exemption'  unless  it  is  so  expressly  agreed.  Magnin 
V.  Dinsmore,  56  N.  Y.  168. 

The  New  York  cases  were  carefully  reviewed  by  the  Supreme 
Court  of  the  United  States  in  Railroad  Co.  v.  Lockwood,  17  Wall 
35T,  and  the  modem  New  York  cases  were  disapproved. 

There  are  cases  in  some  of  the  other  States  in  which  dicta  of 
judges  and  some  decisions  either  follow  or  favor  more  or  less  these 
modern  New  York  decisions.  In  Ashmore  v.  Penneylvania  Steam 
Towing  IVansportation  Co.,  28  N.  J.  180,  the  question  we  are  consid- 
ering  was  much  discussed,  but  a  decision  of  it,  the  court  considered, 
was  not  properly  involved  in  the  case,  and  it  was  therefore  waived. 
And  in  Kinney  v.  Central  R  R  Co.,  32  N.  J.  407;  34  id.  613;  a  a,  3 
Am.  Rep.  265,  it  was  decided  that  a  contract  that  in  consideration  of  a 
free  passage  a  passenger  will  assume  the  risk  of  injuries  to  his  person 
from  the  negligence  of  the  servants  of  a  railroad  company  is  valid 
in  law,  but  the  court  expressly  waives  deciding  whether  such  a 
contract  with  a  passenger  who  paid  fare  would  or  would  not  be 
valid. 

In  the  case  of  Lawrence  v.  New  York,  Providence  and  Bos- 
ton R.  R.  Co.,  the  special  contract  contained  in  the  bill  of 
lading  provides  ''that  no  responsibility  will  be  admitted  under 
any  circumstances  to  a  greater  amount  upon  any  single  ariicie  of 
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freight  tiiaa  t^OO,  unless  upon  notice  given  of  such  amount  and  a 
special  agreement  therefor;''  and  no  negligence  on  the  part  of  the 
railroad  company  or  its  agents  appearing,  it  was  held  that  such 
contract  as  to  the  amount  of  the  recovery  was  binding. 

In  KimhaU  y.  Rutland  and  Burlington  Railroad  Co.,  26  V fc.  247, 
it  was  held  that  a  common  carrier  may  by  special  contract  with  a 
shipper  so  change  his  relations  as  to  become  a  private  carrier,  and 
in  such  case  he  cannot  be  sued  as  a  common  carrier. 

In  Illinois  Central  Railroad  Co.  v.  Morrison,  19  IlL  136,  it  was 
held  that  a  common  carrier  might  enlarge  or  diminish  his  liability 
by  express  contract,  but  not  so  as  to  exempt  itself  from  gross  neg- 
ligence or  willful  misfeasance  of  duty.  And  the  same  was  held  to 
be  the  law  in  Illinois  Central  Railroad  Co.  v.  Adams,  42  id.  474, 
in  which  case  it  was  held  that  the  failure  of  the  conductor  of  a 
train  to  throw  water  on  hogs  being  transported,  which  were  in 
danger  of  dying  from  heat,  was  gross  negligence,  and  no  contract 
could  protect  the  railroad  company  from  liability  therefor. 

In  Hawkins  v.  ffre^  Western  Railroad  Co.,  17  Mich.  57,  and 
8.  c,  18  Mich.  427,  the  court  held,  that  a  contract  resembling 
the  one  in  this  case  did  not  relieve  the  company,  where  the  injury 
resulted  from  the  insufficiency  of  the  flooring  of  the  cars  and  their 
breaking  through  during  the  transportation  of  the  cattle,  the  con- 
tract  being  silent  on  the  subject  of  the  cars  to  be  furnished;  and 
that  a  suit  against  the  company  as  common  carriers  was  proper. 

In  the  B.  £  0.  R.  R.  Co.  y.  Brady,  32  Md.  333,  the  court  laid 
down  the  general  proposition,  that  by  express  contract  a  railroad 
company  may  limit  its  responsibility  as  a  common  carrier,  but  says 
nothing  about  the  effect  of  negligence  on  their  part 

These  decisions  and  the  dicta  of  judges  in  them  give  perhaps 
some  countenance  to  the  recent  Kew  York  decisions;  but  the  great 
mass  of  the  American  authorities  are  in  direct  and  irreconcilable 
conflict  with  these  recent  Now  York  cases.  Thus  in  Pennsylvania 
it  is  settled  by  a  long  course  of  decisions  that  a  common  carrier 
cannot  limit  his  liability  so  as  to  cover  his  own  or  his  servant's  neg- 
ligence* See  Famham  y«  Camden  and  Amboy  Railroad  Co.,  55  Penn. 
St  53;  Laing  v.  Colder,  8  id.  479;  Camden  ana  Amboy  Railroad  Co, 
r.Baldauf,  16  id.  67;  Ooldey  v.  Pennsylvania  RailroadCo.,  30  id.242; 
Powdly.Same,  32  id.  414;  Pennsylvania  Railroad  Co.  y.  Henderson^ 
blidi.  315;  Express  Co.  v.  Sands,  55  id.  140;  Empire  Transportation 
Co.  Y.  Wamsutta  Oil  Co.,  63  id.  14;  &  o.,  8  Am.  Bep.  515.    And 
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WO  may  observe^  that  the  case  of  Pennsylvania  Railroad  Co.  t.  Hen" 
deraon^  above  cited,  was  the  case  of  a  drover's  pass  and  the  contract 
stipulated  for  immnnitj  in  case  of  injury  from  negligence  of  its 
agents  or  otherwise. 

In  Ohio  by  numerous  decisions  the  law  is  settled,  that  a  railroad 
company  cannot  by  special  contract  exempt  itself  from  liability  for 
losses  occasioned  by  its  negligence  or  that  of  its  servants.  See 
Jones  V.  Voorheesy  10  Ohio  145;  Davidson  v.  Graham,  2  Ohio  St.  131; 
Graham  v.  Davis,  4  id.  362;  Wilson  v.  HamiUony  id.  722;  WdAs. 
Pittsburgh  and  Fort  Wayne  Railroady  10  id.  75;  Cleveland  Rail- 
road Co.  V.  Ourran,  19  id.  1;  8.  c,  2  Am.  Rep.  362;  Cincinnati  Bail- 
road  Co.  V.  Pontius,  19  Ohio  St  221;  KnowUon  v.  Erie  Railway  C0.9 
id.  2G0;  S.  c,  2  Am.  Rep.  395. 

In  the  case  of  Cleveland  Railroad  Co,  v.  Curran,  above  cited,  it 
was  held  in  relation  to  a  drover's  pass  similar  to  the  one  in  this  case, 
that  the  holder  was  not  a  gratuitous  passenger,  and  that  in  soch 
case  a  contract  exempting  a  company  for  loss  by  reason  of  the  neg- 
ligence of  the  company's  servants  would  be  void  as  contrary  to  pub- 
lic policy.  It  approves  of  the  Pennsylvania  cases  above  cited  on 
this  subject 

The  main  difference  between  the  Pennsvlvania  and  Ohio  decis- 
ions  is,  that  the  former  give  to  a  special  contract  not  in  violation 
of  public  policy  the  effect  of  converting  the  common  carrier  into  a 
special  bailee  for  hire,  whose  duties  are  governed  by  the  contract; 
and  if  negligence  is  charged,  it  must  be  proved  by  the  party  in- 
jured; whilst  the  latter  hold,  that  the  character  of  the  carrier  is  not 
changed  by  the  contract ;  but  he  is  still  a  common  carrier,  with  en- 
larged exemptions  from  responsibility,  within  which  the  burden  of 
proof  is  on  him  to  show  proper  care  and  diligence,  when  an  injary 
occurs.  The  effect  of  this  difference  is  to  shift  the  burden  of  proof 
from  one  party  to  the  other.  This  diversity  between  the  decisions 
of  these  two  States  is  pointed  out  by  Justice  Bradley  in  the  BaU- 
rocLd  Co.  V.  Lochwoody  17  Wall.  370.  Reason  and  justice  are  with  the 
Ohio  decisions  on  this  point  of  diversity  from  the  Pennsylvania  cases. 

In  Maine  it  is  held  that  a  railroad  company  cannot  by  expnrss 
contract  exempt  itself  from  responsibility  for  damages  that  maj 
happen  to  cattle  by  their  negligence,  and  that  in  such  case  it  makei 
no  difference,  whether  the  negligence  be  ordinary  or  gross,  such 
distinction  in  such  case  being  untenable.  See  8ayer  y.  Porismoutk 
de^  R.  R.  Co.,  31  Me.  228.  238. 
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Tlie  same  views  are  held  by  the  courts  of  Massachusetts.  See 
School  District  v.  Boston,  etc.  Railroad  Co,,  102  Mass.  552,  556;  8. 
c.y  3  Am.  Rep.  502.  There  are  also  numerous  other  cases  iu  other 
States  which  are  referred  to  in  Railroad  Co.  v.  Lockwood,  17  Wall 
571,  which  are  to  the  same  purport  They  are:  Indianapolis  Rail- 
road v.  Alleny  31  Ind.  394 ;  Michigan  Southern  Railroad  v.  Ileaton^ 
id.  397,  note;  Flinn  y.  Philadelphia,  Wilmington  &  Baltimore 
Railroad,  1  Houst.  472 ;  Omdorff  y.  Adams  Express  Co.,  3  Bush, 
194  ;  Swindler  v.  Hilliard  £  Brooks,  2  Rich.  286;  Berry  y.  Cooper, 

25  Ga.  543 ;  SteOe  y.  Townsend,  37  Ala.  247;  Southern  Uzfyress 
Co.  Y.  Crooh,4A  id.  468;  s.  o.,  4  Am.  Rep.  140;  WJiitesides  y. 
ThurlhiU,  12  S.  &  M.  599;  Southern  Eoy^ress  Co.  y.  Moon,  39  Miss. 
822 ;  New  Orleans  Mutual  Ins.  Co.  y.  Railroad  Co.,  20  La.  Ann. 
302. 

The  Supreme  Court  of  the  United  States, too.  While  holding  that 
a  common  carrier  for  hire  may  exempt  itself  from  certain  common- 
law  liabilities  by  a  special  contract,  holds  that  it  cannot  exempt 
itself  from  responsibilities  for  any  loss  occasioned  by  any  degree  of 
negligence  on  its  part  or  on  the  part  of  its  serYants.  See  New  Jersey 
Steam  Navigation  Company  y.  Merchants  Bank,  6  How.  383;  Phil- 
adelphiaS  Reading  Railroad  Co.  y.  Derby,  14  id.  486;  Steamhoai 
New  World  y.  King,  16  id.  469 ;  York  Company  y.  Central  RaiU 
road,  3  Wall.  107 ;  Waller  v.  Transportation  Company,  id.  150 ; 
Express  Company  y.  Kountz  Bros.,  8  id.  342 ;  Railroad  Company 
Y.  Lockwood,  17  id.  357.  And  in  such  a  case  there  is  no  distino* 
tion  between  negligence  and  gross  negligence  as  laid  down  in  the 
last  case  cited. 

Precisely  the  same  position  is  held  by  the  Court  of  Appeals  of 
Virginia.  See  Virginia  and  Tennessee  Railroad  Company  y.  Sayres, 

26  Grat.  328.  This  was  a  case  in  which  there  was  a  special  con- 
tract for  the  transportation  of  cattle  in  consideration  of  reduced 
charges  and  a  free  pass  to  the  shipper. 

These  authorities  sustain  the  position  that  common  carriers  for 
hire  by  special  contract,  based  on  a  Yaluable  consideration,  may  ex- 
empt themseWes  from  losses  or  damages  resulting  from  incYitabla 
accident,  though  such  accident  was  not  the  result  of  the  act  of 
God  or  of  the  public  enemy,  proYided  the  negligence  of  the  com- 
mon carrier  or  its  serYants  in  no  manner  contributed  to  such  acci- 
dent ;  but  a  common  earner  for  hire  by  special  contract,  though 
based  on  a  Yaluable  consideration,  cannot  exempt  itself  from  loss 
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or  damage  which  has  in  any  degree  been  caused  by  his  own  n^li« 
gence  or  that  of  hi's  servants.  This  position  is  in  consonaoce 
with  the  old  decisions  in  England  and  New  York ;  but  the  latter 
part  of  this  proposition  is  opposed  by  the  English  decisions  between 
1832  and  1854  and  by  the  recent  New  York  cases;  and  this  portion 
of  the  proposition  is  not  sustained  by  a  few  scattering  decisions  in 
some  of  the  States  before  referred  to,  and  which,  while  not  in  di- 
rect opposition  to  it,  may  be  regarded  as  to  some  extent  conflicting 
therewith.  The  proposition  is  however  fully  sustained  by  the  de- 
cisions in  Pennsylvania,  Ohio,  Maine,  Massachusetts,  Indiana, 
Kentucky,  South  Carolina,  (Georgia,  Alabama,  Mississippi,  Louisi- 
ana and  Virginia,  and  also  by  the  Supreme  Court  of  the  United 
States;  and  as  controlled  by  this  proposition,  is  the  case  of  a  drover 
travelling  on  a  free  pass  to  take  care  of  cattle  being  transported  for 
oompensation.  The  railroad  company  being  in  such  case  consid- 
ered as  a  common  carrier  for  hire. 

This  proposition  is  in  opposition  to  New  York  decisions ;  bat 
the  law  was  settled  in  New  York  by  a  divided  court  and  in  opposi- 
tion to  a  decision  of  the  Supreme  Court  of  that  State,  and  not  in 
consonance  with  a  previous  decision  of  the  Court  of  Appeals  of 
that  State.  But  oh  the  other  hand  this  proposition  is  held  to  be 
true  by  the  Supreme  Courts  in  Ohio,  Pennsylvania  and  Virginia, 
and  by  the  Supreme  Court  of  the  ITnited  States. 

I  have  reviewed  the  authorities  at  some  length,  because  there  is 
a  decision  of  the  Supreme  Court  of  Appeals  of  the  State  of  West 
Virginia,  which  is  in  conflict  with  the  views  I  have  expressed  and 
with  the  great  weight  of  authority.  In  the  case  of  the  BaUiman 
<S  Ohio  Railroad  Co,  v.  RathbonBy  1  W.  Va.  87,  the  court  decides: 
^*  That  it  is  competent  for  a  common  carrier  to  diminish  and  re- 
strict his  common-law  liabilities  by  special  contract;  and  that  he  maj 
by  express  stipulations,  absolve  himself  from  all  liability  resulting 
from  any  and  every  degree  of  negligence  however  gross,  if  it  falla 
short  of  misfeasance  or  fraud,  provided  that  the  terms  and  language 
of  the  contract  are  so  clear  and  definite  as  to  leave  no  doubt  that 
such  was  the  understanding  and  intent  of  the  parties.*' 

This  case  was  decided  during  the  war.  It  was  argued  at  some 
length,  and  no  doubt  all  the  authorities  then  accessible  were  exam- 
ined by  the  counsel  and  court ;  yet  few  authorities  were  then  aooes- 
sible.  The  authorities  referred  to  on  this  point  by  counsel  were 
only  the  English  and  New  York  cases  and  the  decisions  of  the  Su- 
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preme  Court  of  tlio  United  States  up  to  that  time.  The  court  in 
its  opinion  cites  but  a  single  case.  We  have  seen  that  the  recent 
New  York  and  English  cases  are  in  conflict  with  the  great  weight 
of  authority.  A  decision  of  such  importance,  rendered  by  a  court 
nnder  such  disadvantageous  circumstances,  and  in  conflict  with 
both  reason  and  the  great  weight  of  authority,  though  it  be  our 
own  court,  we  cannot  follow. 

The  court  in  that  case  also  drew  a  distinction  between  ordinary  and 
gross  negligence.  In  speaking  of  this  distinction  the  Supreme 
Court  of  the  United  States  in  Railroad  Co.  v.  Lockwood,  17  Wall. 
382,  383,  say:  '^  We  have  already  adverted  to  the  tendency  of  judi- 
ciul  opinion  adverse  to  the  distinction  between  gross  and  ordinary 
negligence.  Strictly  speaking,  these  expressions  Kre  indicative 
rather  of  the  degree  of  care  and  diligence,  which  is  due  from  a  . 
party,  and  which  he  fails  to  perform,  than  the  amount  of  inatten- 
tion, carelessness  or  stupidity  which  he  exhibits.  If  very  little  care 
is  due  from  him,  and  he  fails  to  bestow  that  little,  it  is  called  gross 
carelessness.  If  very  great  care  is  due,  and  he  fails  to  come  up  to 
the  mark  required,  it  is  called  slight  negligence.  And  if  ordinary 
care  is  due,  such  as  a  prudent  man  would  exercise  in  his  own  affairs, 
failure  to  bestow  that  amount  of  care  is  called  ordinary  negligence. 

*^  In  each  case,  the  negligence,  whatever  epithet  we  give  it,  is 
failure  to  bestow  the  care  and  skill  which  the  situation  demands ; 
and  hence  it  is  more  strictly  accurate  perhaps  to  call  it  simply  neg« 
ligenca  And  this  seems  to  be  the  tendency  of  modern  authorities 
(citing  1  Smith's  Lead.  Gas.  (7  Am.  ed.)  453;  Story  on  Bailments,  g 
571 ;  Wyld  v.  Pickford,  8  M.  &  W.  460 ;  Hinton  v.  DibMn,  2  Q.  R 
66;  Wilson  y.  Brett,  11  M.  &  W.  113;  Bsal  y.  South  Devon  Railway 
Cq.,  3  H.  &  G.  337;  OHll  v.  Iron  Screw  Collier  Co.,  L.  R,  1  C.  P. 
600;  Philadelphia  £  Reading  Railroad  Co.  v.  Derby,  14  How.  486; 
Steamboat  New  World  v.  King,  16  id.  274),**  to  which  I  will  add> 
Virginia  S  Tennessee  Railroad  Co.  v.  Sayers,  26  Gratt.  348.  The- 
Supreme  Court  adds  :  '^  If  these  cases  seek  to  abolish  the  distinc- 
tion of  degrees  of  care,  skill  and  diligence  required  in  the  perform- 
ance of  various  duties  and  the  fulfillment  of  various  contracts,  they 
go  too  far,  since  the  requirement  of  different  situations  is  too  firmly 
settled  and  fixed  in  the  law  to  be  ignored  or  changed." 

The  decided  preponderance  of  authority  is  to  hold  a  public  car« 
rier  bound,  whenever  it  is  shown,  that  the  loss  or  damage  is  ocoa- 
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sioned  bj  any  negligence,  whether  gross,  ordinary  or  slight,  m 
shown  by  the  above  authorities. 

The  Court  of  Appeals  of  West  Virginia  has  heretofore  shown 
that  it  doubted  the  position  laid  down  in  Baltimore  dt  Ohio  Rail- 
road V.  Rathbone,  1  W.  Va.  87,  when  it  laid  down  the  law  with  mach 
more  caution  in  the  BaUimor^  <£  Ohio  Railroad  v.  Skeeb,  3  W.  Va. 
559.  The  language  of  Judge  Berkshire  there  is:  '^  The  authori- 
ties, so  far  as  I  have  been  able  to  extend  my  examination^  are  oni. 
form  to  this  point,  and  it  seems  well  agreed,  that  by  express  stipa- 
lation  in  the  contract  to  that  effect,  they  may  at  least  exonerate 
themselves  from  all  liability  that  does  not  arise  from  the  want  of 
ordinary  care  and  diligence  on  their  part^ 

[Omitting  other  matters.] 

Judgmeni  rovormd. 
All  concur. 


Tbustebs  of  Brooke  Academy  v.  Geoboe. 

(14W.ya.41U 
ConitUutUmal  lato  —  legidaiite  divenian  ofbequetU, 

A  testator  beqaeathed  the  residaam  of  his  estate  to  the  Virginia  Literuy  Foad, 
a  corporation  composed  oqIj  of  officers  of  the  State.  Snbseqnentlj  to  Ui 
death  the  legislature  by  eaactment  appropriated  the  fond  to  the  Brooks 
scsdemy,  an  incorporated  private  edacational  instltntion.  BM^  nncoasti* 
tutionaL 

BILL  against  an  executor  for  accounting,  etc.     The  opinion 
states  the  point  sufficiently.    The  defendant  had  judgmeiit 

below, 

R,  O.  Barr,  for  appellants. 

G»  W,  CaldweUy  for  appellees. 

Obeen,  President  The  views  I  entertain  of  this  case  render  it 
unnecessary  for  me  to  express  any  opinion  in  reference  to  any  of 
the  twenty  causes  of  demurrer  assigned  by  the  defendants,  except 
the  second  of  these  causes,  '^  tiiat  the  act  of  the  Virginia  legislatore 
of  December  20,  1862,  is  unconstitutional,  null  and  void.''    And 
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except  80  far  as  tlie  decision  of  this  point  may  involve  an  expression 
of  opinion  necessary  on  some  other  causes  of  demurrer  alleged,  it 
would  be  improper  to  express  any  opinion,  as  the  expression  of  such 
opinion  is  unnecessary,  and  as  the  ^*  Board  of  the  Literary  Fund  " 
or  its  successor,  and  the  heirs  and  distributees  of  Peter  Gurran, 
the  parties  really  interested  in  these  questions,  are  not  before  this 
court. 

It  is  argued  by  the  appellant's  counsel  that  the  seventeenth  clause 
of  Peter  Currants  will,  which  is  in  these  words:  **  I  bequeath  to  the 
Virginia  Literary  Fund  all  the  residue  of  my  estate  of  whatever 
kind,  after  i)aying  all  the  foregoing  bequests,"  is  a  bequest  to  '^  The 
Board  of  the  Literary  Fund;''  tliat  this  corporation  was  composed 
only  of  officers  of  the  State ;  t]iat  it  was  simply  an  agency  of  the 
State,  and  therefore  a  bequest  to  it  was  a  bequest  to  the  State ; 
that  this  bequest,  by  virtue  of  the  second,  third  and  eighth  sections 
of  chapter  80  of  the  Code  of  Virginia  of  1800,  page  419,  was  valid; 
and  as  the  donor  or  testator  prescrilicd  no  uses  to  be  made  of  this 
bequest,  he  thereby  left  it  to  the  discretion  of  the  legislature  to  dis- 
pose of  it  in  any  manner  in  which  it  could  dispose  of  any  other 
funds  in  the  State  treasury  ;  and  that  the  disposition  made  by  the 
legislature  thereof  by  the  act  of  December  20,  1862,  which  was  a 
gift  of  it  to  the  Brooke  Academy,  was  such  a  disposition  as  the 
State  could  have  made  of  other  funds  in  the  treasury,  and  it  was 
therefore  operative  and  valid. 

This  argument  admits,  that  if  the  legislature  had  no  power  or 
right  to  appropriate  any  funds  in  the  treasury  to  the  plaintiff,  the 
trustees  of  the  Brooke  Academy,  that  they  have  no  claim  to  the 
residuary  fund  of  Peter  Curran's  estate.  For  according  to  this 
view,  the  right  of  the  legislature  to  make  this  appropriation  is  the 
same  as  that  to  appropriate  in  like  manner  a  fund  in  the  treasury 
of  the  State  raised  by  taxation. 

We  propose  then  to  consider  the  question  whether  the  legislature 
of  Virginia  had  a  right  to  appropriate  to  the  trustees  of  the 
Brooke  Academy  any  fund  in  the  treasury,  which  had  been  raised 
by  taxation  of  the  people  of  the  State  ;  for  if  they  had  not,  then 
upon  the  grounds  assumed  by  the  plaintiffs'  counsel  they  can  have 
no  legal  claims  to  the  residue  of  Peter  Curran's  estate. 

It  is  true,  that  in  creating  a  legislative  department  and  conferring 
on  it  legislative  power  the  people  of  Virginia  must  be  understood 
to  have  conferred  fall  and  complete  legislative  power,  to  the  extent 
Vol.  XXXV— 96 
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that  sach  power  may  be  exercised  by  the  governing  power  of  any 
country,  Bubject  only  to  such  restrictions  as  they  saw  fit  to  impose 
by  their  Constitution  and  such  as  are  contained  in  the  Gonatitotion 
of  the  United  States.  And  this  being  the  case,  a  coart  cannot  de- 
clare a  statute  nnconstitutional  and  void  solely  on  the  gronnds  of 
its  nnjast  and  oppressive  provisions,  or  because  it  is  supposed  to 
violate  the  natural,  social  or  political  rights  of  the  citizen  not 
guaranteed  by  the  Constitution  itself.  Nor  can  they  declare  an 
act  unconstitutional  and  void,  because  it  appears  to  the  minds  of 
the  judges  to  violate  the  fundamental  principles  of  a  republican 
government,  not  forbidden  by  the  Constitution  itself  to  be  violated. 
For  a  court  cannot  legitimately .  substitute  its  own  judgment  for 
that  of  tho  legislature  in  any  case  properly  within  its  power  under 
the  Constitution  ;  and  if  it  could  set  aside  an  act  simply  because 
the  court  believed  it  unjust  or  oppressive  or  in  violation  of  the 
natural,  social  or  political  rights  of  citizens,  or  contrary  to  the 
fundamental  principles  of  republican  government,  it  would  be 
impossible  to  set  a  limit  to  its  authority,  and  its  discretion  alone 
would  become  the  measure  of  the  extent  of  its  interference,  a  dis- 
cretion, which  would  vary  with  the  peculiar  notions  of  each  indi- 
vidual judge.  A  statute,  therefore,  before  it  can  be  declared  void 
by  the  courts,  must  be  clearly  in  violation  of  some  provision  of  the 
Constitution  of  the  State  or  of  the  United  States. 

But  if  a  legislature  passes  an  act,  which  is  not  properly  a  statute, 
because  not  legislative  in  its  character,  such  an  act  must  be  de- 
clared void  by  courts,  because  the  Constitution  has  conferred  on 
tlie  legislature  only  legislative  power.  No  court  for  instance  would 
hesitate  to  declare  void  an  act,  which  enacted  that  A.  and  B.,  who 
were  husband  and  wife  to  each  other,  should  be  so  no  longer,  bat 
A.  should  thereafter  be  the  husband  of  C.  and  B.  the  wife  of  D., 
or  which  should  enact  that  the  homestead  now  owned  by  A«  should 
be  no  longer  his,  but  should  henceforth  be  the  property  of  B.  See 
Loan  Association  v.  Topekay  20  Wall.  663.  These  would  be  des- 
potic acts  not  legislative  in  their  character;  and  therefore  the 
power  to  pass  such  acts  is  not  conferred  by  the  Constitution  on  the 
legislature.  So  an  act  of  the  legislature  donating  the  property  of 
the  State  to  an  individual,  or  a  private  corporation,  in  disregard  of 
the  public  interest,  is  not  legislative  in  its  character,  and  ahoold 
therefore  be  declared  void  by  the  courts.  And  so  if  the  legislature. 
Instead  of  itself  making  such  a  donation,  was  to  authorizes  muni* 
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cipal  corporatioQ  to  make  sach  a  donation  of  the  property  of  the 
mnnicipality,  sach  act  wonld  be  equally  void;  and  if  it  authorized  a 
municipal  corporation  to  levy  a  tax  for  the  purpose  of  raising  a 
fund  to  make  such  a  donation,  it  would  be  equally  clear  that  such 
act  would  be  Yoid. 

Thus  it  has  been  held,  that  the  legislature  cannot  authorize  a 
town  to  pay  bounties  to  persons^  who  haye  heretofore  enlisted  in 
the  military  service  of  the  United  States,  or  to  pay  the  commutation 
required  of  individuals  who  have  been  drafted  into  such  service,  or 
to  pay  select  men  for  costs  and  damages  sustained  by  their  resisting 
prosecutions  brought  against  them  for  refusing  to  erase  names  from 
a  check  list  of  the  voters  for  State  and  United  States  oflScers.  See 
Crawell  v.  Hopkinion,  45  N.  H.  9 ;  Freeland  v.  Hasting^  10  Allen, 
570;  MauUon  v.  Inhabitants  of  Raymond,  60  Me.  121 ;  Oave  v. 
Epping,  41  N.  H.  539. 

But  it  has  been  decided,  that  it  is  competent  for  the  legislature 
to  authorize  municipal  corporations  to  raise  money  by  taxation  to 
pay  bounties  to  volunteers,  who  may  enlist  in  the  military  service 
of  the  United  States,  when  by  the  law  such  volunteers  are  to  be 
credited  the  quota  of  such  town.  See  Brodhead  v.  City  of  Mil* 
waukie^  19  Wis.  658 ;  Booth  v.  Woodbury ,  32  Conn.  128 ;  Speer  v. 
BlairsviUe,  50  Penn.  St  150. 

These  cases  may  be  perhaps  sustained,  on  the  ground  that  the 
taxation  authorized  was  not  in  order  to  raise  money  for  a  mere 
private  purpose.  It  is  admitted  that  the  legislature  cannot  authorize 
a  tax  to  be  levied  for  any  mere  private  purpose.  But  it  is  con- 
tended, that  such  bounties  are  not  mere  private  donations  in 
disregard  of  the  public  interest;  but  that  they  are  made  to  relieve 
the  town  from  a  heavy  public  burden  of  furnishing  its  quota  of 
persons  for  military  service  ;  and  that  the  interest  of  every  in- 
habitant of  such  town  is  promoted  by  the  giving  of  such  bounties, 
as  thereby  every  inhabitant  is  relieved  from  the  risk  of  being  com- 
pelled to  render  military  service  by  the  lot  falling  on  him ;  and  thus 
this  bounty  is  not  a  mere  gift  but  is  money  paid  for  a  valuable  con- 
sideration, and  is  therefore  a  contribution  from  the  public  treasury 
for  a  general  good. 

It  is  true  the  judges,  who  delivered  the  opinion  of  the  court  in 
these  cases,  do  not  base  those  decisions  on  this  ground  only,  but  lay 
down  principles,  which  would  justify  such  donations  in  cases  in 
which  the  public  good  was  not  thus  promoted.    But  much  of  their 
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reasoning  is  not,  as  wc  shall  see,  sustained  by  the  authorities  ;  nor 
has  it  been  followed  in  other  cases  by  themselves  always.  Tho  strong 
approbation  felt  by  these  judges  and  by  the  community  generally 
for  such  particular  laws  may  have  induced  the  judges  to  sustun 
them  not  only  by  showing  them  to  be  consistent  with  what  are 
{)erhaps  sound  principles,  but  to  go  further  and  to  sustain  them 
by  unsound  reasoning  and  laying  down  principles  of  law,  which 
cannot  be  sustained  and  have  not  been  followed  in  other  cases. 

It  is  obvious,  that  a  mere  donation  to  a  private  corporation, 
whether  made  by  the  legislature  directly  or  by  a  municipal  corpora- 
tion by  the  authority  of  the  legislature,  must  be  regarded  precisely 
as  would  a  donation  to  a  private  individual.  In  either  case  the  act 
of  tho  legislature  must  be  held  to  be  Yoid,  as  not  legislative  in  its 
character.  Thus  it  has  been  held,  that  the  legislature  cannot  au- 
thorize a  town  to  either  donate  public  funds  of  tho  town  or  lend  its 
credit  to  private  persons  or  corporations  in  consideration  of  their 
establishing  a  manufactory  in  the  town.  See  Allen  v.  InhabUamU 
of  Jay  ;  Loan  AMoeiaiion  v.  Topeka,  20  Wall.  665.  This  last  ease 
was  cited  approvingly  in  the  case  of  Ohio  Valley  Iron  Works  v.  Town 
of  Moundjwillef  II  W.  Va.  1. 

The  Supreme  Court  of  the  United  States  in  Loan  Association  v. 
Topeka^  say :  '*  We  have  established  beyond  cavil  there  can  be  no 
lawful  tax,  which  is  not  laid  for  a  public  purpose.  It  may  not  be 
easy  to  draw  the  line  in  all  cases  so  as  to  decide  what  is  a  public 
purpose  in  this  sense,  and  what  is  not.  It  is  undoubtedly  the  dotf 
of  the  legislature,  which  imposes  or  authorizes  a  municipality  to 
impose  a  tax,  to  see  that  it  is  not  to  be  used  for  purposes  of  private 
interest  instead  of  a  public  use ;  and  the  courts  can  only  be  justified 
in  interposing,  when  a  violation  of  this  principle  is  clear  and  the  rea- 
son for  their  interference  cogent  But  in  the  case  before  us,  in 
vhich  the  towns  are  authorized  to  contribute  aid  by  way  of  tax- 
ation to  any  class  of  manufacturers,  there  is  no  difficulty  in  holding 
that  this  is  not  a  public  purpose.  If  it  be  said,  that  a  benefit  results 
to  the  local  public  of  a  town  by  establishing  manufactories,  the  same 
may  be  said  of  any  other  business  or  pursuit  which  employs  capital 
or  labor.  The  merchant,  the  mechanic,  the  innkeeper,  the  bankei; 
the  builder,  the  steamboat  owners  are  equally  promoters  of  the  pnblia 
good,  and  equally  deserving  the  aid  of  the  citizens  by  forced  coii« 
tribntions.  No  line  can  be  drawn  in  favor  of  the  manufacturer, 
which  would  not  open  the  coffers  of  the  public  treasmy  to  the  im* 
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portanities  of  two-thirds  of  the  bnsiDess  men  of  the  city  or  town/' 
Shortly  after  the  disastrous  fire  in  Boston  a  statate  was  passed 
authorizing  the  city  to  issue  its  bonds  to  an  amount  not  exceeding 
f2O>000,000,00y  which  bonds  were  to  be  loaned  under  proper  guards 
to  the  owners  of  the  gi'ounds,  whose  buildings  had  been  destroyed, 
to  aid  them  in  rebuilding.  Though  it  was  obyious,  that  great  bene* 
fie  might  in  this  indirect  manner  result  to  the  city  of  Boston  in  the 
speedy  rebuilding  of  the  burnt  district,  yet  the  Supreme  Court  of 
Massachusetts  held  this  act  of  the  legislature  null  and  void.  See 
Lowell  Y.  Ciiy  of  Boston^  111  Mass.  454  ;  s.  c,  15  Am.  Bep.  39. 

It  is  true  that  a  decided  preponderance  of  authority  is  to  be  found 
in  favor  of  the  authority  of  the  legislatures  of  the  States  to  confer 
upon  municipal  corporations  the  right  to  subscribe  to  the  stock  of 
railroad  companies  or  to  lend  them  their  credit.  But  able  jurists 
have  held,  and  still  hold,  that  the  legislatures  have  no  power  to  con- 
fer such  authority. 

The  cases  on  this  subject  are  very  numerous  ;  but  the  views  of 
those  opposed  to  the  validity  of  acts  of  the  legislature  conferring 
such  authority  are  well  presented  in  the  cases  of  Whiting  v.  Sheboy^ 
gan  and  Fond  du  Ltzc  Railroad  Co.,  25  Wis.  167,  and  Hanson  v. 
Vemany  27  Iowa,  28;  and  the  views  of  those,  who  sustain  the  valid- 
ity of  these  laws,  are  strongly  stated  in  SAarpless  v.  Mayor,  etc,  21 
Penn.  St  147. 

The  Supreme  Court  of  the  United  States,  In  Loan  Association  v. 
Topeka,  20  Wall.  €61,  in  commenting  on  these  decisions  say:  ^'In 
all  these  cases  however  the  decision  has  turned  upon  the  question 
whether  the  taxation,  by  which  this  aid  was  to  be  afforded  to  the 
building  of  railroads  was  for  tk  public  purpose.  Those  who  came  to  the 
conclueion  that  it  was,  held  the  laws  for  that  purpose  valid.  Those 
who  could  not  reach  that  conclusion  held  them  void.  In  all  the  con- 
troversies this  has  been  the  turning  point  of  the  judgment  of  the 
courts.  And  it  is  safe  to  say,  that  no  court  has  held  debts  created  in 
aid  of  railroad  companies  by  counties  or  towns  valid,  on  any  other 
ground  than  that  the  purpose,  for  which  the  taxes  were  levied,  was 
a  public  use,  a  purpose  or  object  which  it  was  the  right  and  duty  of 
the  State  governments  to  assist  by  moneys  raised  from  the  people 
by  taxation. 

'^  The  argument  in  opposition  to  this  power  has  been,  that  rail* 
roads  built  by  corporations  organized  mainly  for  purposes  of  gain, 
the  roads  which  when  built  being  under  their  control  and  not  thai 
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of  the  State,  were  private  and  not  public  roads ;  and  the  tax  assessed 
on  ihe  people  went  to  swell  the  profits  of  indiTidnalSy  and  not  to 
the  good  of  the  State,  or  the  benefit  of  the  pablic,  except  in  a  re- 
mote and  collateral  way. 

'*  On  the  other  hand  it  was  said,  that  roads,  canals,  bridges,  nan* 
gable  streams  and  other  highways  had  in  all  times  been  matters  of 
pablic  concern  ;  that  such  channels  of  trade  and  of  the  carrying 
business  had  always  been  established,  improved,  regulated  by  the 
State  ;  and  that  the  railroad  had  not  lost  this  character  becaose 
constructed  by  individual  enterprise  aggregated  into  a  corporation. 

'*  We  are  not  prepared  to  say,  that  the  latter  view  is  not  the  true 
one,  especially  as  there  are  other  characteristics  of  a  public  natuie 
conferred  on  these  corporations,  such  as  the  power  to  obtain  the 
right  of  way,  their  subjection  to  tho  laws  which  govern  common 
carriers,  and  the  like,  which  seem  to  justify  the  propodtiona  Of 
the  disastrous  consequences  which  have  followed  its  recognition  by 
the  courts,  and  which  were  predicted  when  first  established,  there 
can  be  no  doubL'' 

For  these  reasons  I  concur  in  the  view,  that  unless  restricted  by 
some  special  provisions  of  its  Oonstitution,  a  State  legislature 
under  the  general  grant  of  legislative  power  could  furnish  aid  to  a 
railroad  company  ;  for  in  so  doing  the  taxation  necessary  to  give 
such  aid  is  laid  for  a  public  purpose.  The  Constitution  of  our 
State  evidently  takes  this  view  of  railroads,  for  they  are  by  section 
9y  article  III  of  our  Oonstitution  declared  public  highways.  The 
acts  of  1872-3,  p.  37.  But  there  are  provisions  in  onr  OonstitutioD 
not  necessary  to  be  now  pointed  out,  which  affect  the  question  of 
aid  that  may  be  furnished  railroad  companies.  I  concur  therefore 
in  the  conclusion  reached  by  the  Supreme  Court  of  Pennsylvaiiia 
in  the  case  of  Sharpless  v.  Mayor  of  Philadelphia,  21  Peon. 
St  147,  that  an  act  of  the  legislature  authorizing  a  subscription  of 
a  city  to  the  stock  of  a  railroad  corporation  is  constitutional  and 
valid,  under  the  grant  of  general  legislative  power  in  a  State  Con- 
stitution; but  with  a  portion  of  the  reasoning  of  the  court  in  that 
case  I  cannot  concur,  it  being  in  opposition  to  the  aotfaonties  I 
have  cited,  and  the  views  I  have  expressed. 

It  seems  to  me  clear,  that  a  donation  by  a  legislature,  or  byamn- 
nicipal  corporation  by  its  authority,  to  a  private  school,  whethef 
unincorporated  or  corporated,  cannot  be  brought  within  the  piin« 
ciples  which  would  justify  such  donation  in  aid  of  a  railroad  oom« 
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paay.  Such  a  donation  on  the  contrary  comes  clearly,  within  the 
reason  which  forbids  such  donation  to  a  manufactory^  whether 
unincorporated  or  corporated.  It  was  so  expressly  decided  in  the 
case  of  Curtis  ?.  Whipple,  24  Wis.  350. 

By  an  act  of  the  legislature  of  Wisconsin  the  town  of  Jefferson 
was  authorized  to  raise  by  tax  $5^000  to  aid  in  the  erection  of 
buildings  for  the  *'  Jefferson  Liberal  Institute''  in  said  town.  This 
law  was  pronounced  void  by  the  Supreme  Court  of  that  State,  be- 
cause it  was  not  legislative  in  its  character. 

DixoKy  C.  J.y  in  delivering  the  opinion  of  the  court,  says :  *^  The 
counsel  for  the  plaintiff  correctly  state  the  effect  of  the  act  of  in- 
corporation (Pr.  &  Local  Laws  of  1866,  ch.  516),  when  they  say 
the  ^  Jefferson  Liberal  Institute,'  for  the  benefit  of  which  the  taxes 
in  question  were  attempted  to  be  assessed  and  collected,  is  essen-^ 
tially  a  private  educational  institution,  controlled  exclusively  by 
the  stockholders  through  a  board  of  trustees.  The  town  of  Jeff- 
erson is  not  a  stockholder  and  has  no  voice  in  its  management. 
The  tax  payers  in  the  town,  as  such,  are  not  stockholders,  and  have. 
no  privileges  in  the  school  that  are  not  common  to  all  the  people  of 
this  or  any  other  State.  The  trustees  may  exclude  any  or  all  the 
citizens  uf  the  town  from  the  institution.  The  money  when  col- 
lected is  to  be  paid  to  the  treasurer  of  the  institution;  and  the 
town  is  not  secured  the  right  to  see  or  know,  that  it  is  expended 
for  the  purposes  for  which  it  was  collected.  Under  these  circum- 
stances we  feel  no  doubt,  that  the  act  under  which  the  proceedings 
to  levy  are  justified,  is  unconstitutional  and  void. 

*'  It  strikes  us  ^  at  the  first  blush,'  that  this  is  not  the  collection 
of  money  for  public  purposes,  as  clearly  as  if  the  institute  were  not 
an  incorporated  body,  but  a  mere  association  of  private  individuals 
resolved  upon  the  establishment  of  a  like  institution. 

*^  If  it  were  such  an  institution,  or  a  grammar  or  classical  school 
or  a  seminary  built  up  and  established  by  individual  enterprise,  as 
by  persons  engaged  in  the  profession  of  teaching,  or  by  other8,and 
owned  and  controlled  by  others  contributing  toward  it,  and  the 
emoluments  belonging  to  them,  we  apprehend  that  no  one  would 
contend  that  the  people  of  Jefferson  might  be  taxed  |or  the  purpose 
of  donating  the  money  to  it.  The  fact  that  it  is  an  institution 
incorporated  by  the  act  of  the  legislature  does  not  change  its  char- 
acter in  this  respect 

**  It  is  but  a  most  frivolous  pretext  for  giving  to  a  corporation^ 
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when  there  is  no  certain  and  definite  responsibility,  money  exacted 
from  the  tax-payers,  which  a  just  and  honorable  man  engaged  in 
the  same  business  would  hesitate  to  receive  though  paid  without 
opposition,  and  to  enforce  the  payment  of  which  he  would  never 
think  of  resorting  to  coercive  measures,  provided  the  same  were 
lawful. 

*'  It  can  no  more  be  supported  by  taxation  than  if  it  were  unin- 
corporated, or  a  private  school  or  seminary  of  the  kind  above  sup- 
posed. Nor  will  the  location  of  the  institution  at  Jefferson,  and 
the  incidental  benefits  which  may  arise  to  the  people  of  the  town, 
sustain  the  tax.  That  is  not  the  kind  of  public  benefit  and  inter- 
est which  will  authorize  a  resort  to  the  power  of  taxation.  Such 
benefits  accrue  to  the  people  of  all  communities  from  the  exercise 
in  their  midst  of  any  useful  trade  or  employment,  and  the  argu- 
ment, pursued  to  its  logical  result,  would  prove  that  compulsory 
payment  or  taxation  might  be  made  use  of  for  the  purpose  of 
building  up  and  sustaining  every  such  trade  or  employment,  thooj^ 
carried  on  by  private  persons  for  private  ends,  or  the  purposes  of 
mere  individual  gain  and  emolument 

'^  That  there  exists  in  the  State  no  power  to  tax  for  such  par- 
poses  is  a  proposition  too  plain  to  admit  of  controversy.  Such  a 
power  would  be  obviously  incompatible  with  the  rights  and  institu- 
tions of  a  free  people,  and  the  practice  of  all  liberal  governments, 
as  well  as  all  judicial  authority,  is  against  it.  If  we  turn  to  the 
cases  where  taxation  has  been  sustained  as  in  pursuance  of  this 
power,  we  shall  find  in  every  one  of  them  that  there  was  some  direct 
advantage  accruing  to  the  public  from  the  outlay,  either  by  its 
being  the  owner  or  part  owner  of  the  property  or  thing  to  be  cre- 
ated or  obtained  with  the  money,  or  the  party  immediately  inter- 
ested in  and  benefited  by  the  work,  the  same  being  matters  of 
public  concern;  or  because  the  proceeds  of  the  tax  were  to  be 
expended  in  defraying  the  legitimate  expenses  of  the  government, 
and  in  promoting  the  peace,  good  order  and  welfare  of  society. 
Any  direct  public  benefit  or  interest  of  this  nature,  no  matter  how 
slight,  as  distinguished  from  those  public  benefits  or  interests, 
incidentally  arising  from  the  employment  or  business  of  private 
individuals  or  corporations,  will  undoubtedly  sustain  a  tax." 

In  so  much  of  the  opinion  of  Chief  Justice  DixoK  as  I  have 
quoted  above  I  fully  concur,  and  it  seems  to  me  in  entire  accord 
with  the  authorities  I  have  cited;  but  I  submit  that  it  is  difficak 
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to  recoiicile  them   with  the   views  and  reasoning  in   the  case  of 
Brodhead  v.  City  of  Milwaukie,  19  Wiis.  624. 

Chief  Justice  Dixon  there  says:  '^  Coansel  on  both  sides  accept 
as  correct  the  principles  as  laid  down  in  the  great  leading  case  of 
Sharpies^  v.  Mayor  of  FhikuhlpAia^  21  Penn.  St.  147,  upon  the 
subject  of  taxation.  The  same  principles  have  frequently  been 
affirmed  by  this  conrt.  The  legislature  cannot  create  a  public 
debt,  or  levy  a  tax,  or  authorize  a  municipal  corporation  to  do  so, 
iu  order  to  raise  funds  for  a  mere  private  purpose.  It  cannot  in 
the  form  of  a  tax  take  the  money  of  the  citizens  and  give  it  to  an 
individual,  the  public  interest  and  welfare  being  in  no  way  con- 
nected with  the  transaction.  The  object  for  which  money  is 
raised  by  taxation  must  be  public,  and  such  as  to  subserve  the  com- 
mon interest  and  well  being  of  the  community  required  to  con- 
tribute. To  justify  the  court  in  arresting  the  proceedings  and 
declaring  the  tax  voidy  the  absence  of  all  possible  public  interest 
must  be  dear  and  palpable.  So  clear  and  palpable  as  to  be  percep- 
tible by  every  mind  at  the  first  blush.  In  addition  to  these,  I 
understand  that  it  is  not  denied  that  claims  founded  in  equity  and 
justice  in  the  largest  sense  of  the  terms,  or  in  gratitude  or  charity, 
will  sup{y>rt  a  tax.     Such  is  the  language  of  the  authorities." 

If  we  give  to  this  language,  and  especially  that  portion  I  have 
italicised,  the  ordinary  signification  of  such  language,  it  would  be 
difficult  to  conceive  a  case  where  the  courts  would  not  hold  a  legis- 
lative donation  of  public  funds  valid.  For  it  can  hardly  be  im- 
agined that  a  legislature  would  donate  public  funds,  where  it  was 
apparent  at  the  first  blush  to  everybody  that  in  making  the  dona- 
tion they  could  not  have  been  actuated  either  by  motives  of  charity^ 
or  equity  and  justice  in  its  largest  sense,  or  by  a  feeling  of  gratitude, 
or  by  some  possible  benefit  to  the  public  either  direct  or  indirect. 
It  seeme  to  me,  however  selfish  or  corrupt  such  a  donation  by  the 
legislature  of  public  funds  might  be,  some  mind  could  nevertheless 
conceive,  that  the  legislature  was  actuated  by  some  of  the  above 
motives,  or  that  some  possible  indirect  benefit  might  accrue  to  the 
public.  In  fact  the  possession  of  funds  by  any  person  is  itself  of 
some  indirect  advantage  to  the  community,  in  which  he  lives;  and 
if  so,  this  would  itself  suffice  to  require  of  the  courts  to  hold,  that 
any  legislative  donation  of  funds  to  a  resident  of  the  State  wa& 
valid,  if  these  views  were  correct.  Language  equally  strong  with 
that  above  was  used  in  the  case  of  Wood  v.  Town  of  Woodbury^  3:4 
Vol.  XXXV— 97 


770  WEST  VIRGINIA, 


Trustees  of  Brooke  Academy  v.  Qeorge. 


Conn.  128;  bat  it  is  aDsustained  by  the  weight  of  the  aathorities, 
us  the  cases  I  have  cited  plainly  show. 

Paine,  J.,  in  his  dissenting  opinion  in  the  case  of  Curtis^ 
AdmWy  T.  Whipple^  points  oat  the  inconsistency  in  Chief  Jnstice 
Dixon's  views  as  aboye  stated.  After  qaoting  that  portion  of  his 
former  opinion,  which  I  have  italicised,  he  says:  '^  If  sach  language 
were  to  be  applied  without  qualification,  it  would  most  certainly 
sustain  the  tax  in  this  case,  and  also  in  many  other  cases,  in  which 
in  the  opinion  of  the  chief  justice  it  is  claimed  to  be  very  clear  that 
a  tax  could  not  be  sustained/' 

It  remains  to  apply  the.  law  as  above  stated  to  the  case  before  d& 
The  charter  of  the  Brooke  Academy,  as  set  forth  in  the  statement 
of  this  case,  shows  clearly,  that  it  is  a  private  educational  institu- 
tion controlled  exclusively  by  its  board  of  trustees.  The  State  of 
Virginia  was  not  a  stockholder  in  the  corporation  and  bad  no  voice 
in  the  management.  The  tax  payers  of  the  State,  as  such,  were 
not  stockholders;  and  the  citizens  of  the  State  of  Vii^nia  had  do 
privileges  in  the  Brooke  Academy  that  were  not  common  to  the 
people  of  Ohio  and  Pennsylvania  or  those  of  any  other  State.  The 
trustees  of  the  Brooke  Academy  might  exclude  any  and  all  citixens 
of  Virginia  from  haying  any  control  of  the  institution  or  from  even 
sending  their  children  to  the  academy.  The  trustees  of  the  Brooke 
Academy  by  this  act  of  the  20th  of  December,'  1862,  are  to 
recover  the  whole  of  this  large  residuary  fund  of  Peter  GnrraD's 
estate,  which  was,  they  say,  the  property  of  the  State;  but  the 
State  of  Virginia  is  in  no  manner  secured  the  right  to  see  or  knov 
that  it  is  expended  for' educational  purposes  at  all.  There  is  no 
legal  obligation  on  the  trustees  of  Brooke  Academy  to  have  a  school 
taught  at  all.  The  very  act  which  makes  to  them  this  large  dona- 
tion of  funds,  claimed  by  them  to  have  belonged  to  the  State,  ex- 
pressly provides,  that  they  may  sell  all  their  real  estate,  and  that 
the  signature  of  their  president  alone  to  a  deed  may  convey  away 
all  their  real  estate.  This  provision  would  seem  to  have  been  in- 
tended to  make  clear  the  right  of  the  trustees  to  control  every  thing 
connected  with  their  business  in  any  manner  they  chose.  Thb 
right  they  always  had;  but  in  providing  that  they  might  sell  all 
their  real  estate,  the  attention  of  the  legislature  was  called  to  the 
fact,  that  the  trustees  of  the  Brooke  Academy  were  under  no  obli- 
gation to  have  an  academy  kept  at  all.  The  legislature  had  jost 
as  much  right  to  give  this  130,000  or  $40,000  claimed  by  the 
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appellant  to  belong  to  the  State  to  any  indiyidual  teacher  m  the 
State  without  even  requiring  him  to  keep  a  sohool,  as  to  make 
this  donation  to  the  trustees  of  Brooke  Academy.  It  was  not  an 
act  legislatire  in  its  character;  and  the  power  to  pass  such  act 
was  therefore  nerer  conferred  on  the  legislature.  This  donation 
was  made  for  no  public  purpose,  but  for  one  which  was  merely 
private.  We  have  no  doubt  that  the  1st  and  2d  section  of  the  act 
of  the  legislature  passed  December  20,  1862,  entitled  ^'An  act  to 
appropriate  the  residuary  fund  under  the  last  will  and  testament  of 
Peter  Curran,  deceased^  to  Brooke  Academy  **  is  unconstitutional 
and  void. 

The  decree  of  the  Circuit  Court,  which  we  are  reviewing,  while 
it  decides  the  only  principle  necessary  to  be  decided  in  order  to 
dispose  of  the  causes,  makes  no  order  in  teference  to  the  payment 
of  the  costs  in  the  suit ;  and  therefore  this  cause  must  be  remanded 
to  the  Circuit  Court. 

The  decree  of  the  Circuit  Court  of  February  9,  1878^  must 
therefore  be  approved  and  affirmed;  the  appellees  must  recover  of 
the  appellants  their  costs  expended  in  this  court  and  tS0.00  dama- 
ges; and  this  cause  must  be  remanded  to  the  Circuit  Court  of 
Brooke  county  to  be  further  proceeded  with  aooording  to  the  rules 
and  prinoiplea  governing  courts  of  equity. 

Decree  affirmed.    OameremaimUL 

The  other  jadgea  oononned. 
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Inmranee^firs^eampromim  ^fimrUm. 

Yhe  agreeinent  bj  a  fire  insaranoe  oompany,  to  pay  a  eertala  ram  fai  compi^ 
mtoe  of  a  claim  for  Iom,  when  made  after  an  opportnnitf  to  In  wtlgale,  aiid 
without  frand  or  deception  on  the  part  of  the  insured,  cannot  be  datetod  \ff 
proof  of  a  enbeeqnentlj  disoorered  breach  of  warranty  of  the  poli^.  {8b 
nate^p,  775.) 

ACTION  on  a  policy  of  fire  inenranoe.  Defense,  breach  of  wa^ 
ranty.  The  eyidence  showed  that  after  the  fire  the  adjuster 
of  losses  for  the  defendant,  for  the  purpose  of  inTestigating  sod 
adjusting  the  loss,  yisited  the  location  of  the  insured  property  sod 
adjusted  the  loss  with  the  plaintiffs.  After  visiting  the  locaKtj  of 
the  insured  property,  he  stated  to  the  local  agent  of  the  oompftoy 
that  he  thought  it  was  a  fraud ;  but  notwithstanding  this  he  then 
made  an  agreement  with  the  plain tifb  that  the  loss  should  be  ad- 
justed at  $1,306.92,  to  be  paid  in  sixty  days;  and  although  the 
plaintifb  claimed  the  loss  to  be  greater,  they  agreed  to  take  thtf 
sum  in  full  and  surrender  the  policy  on  payment  of  the  aaneu  Thi 
defendant  had  judgment  below. 
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«/l  C,  A  A.  (7.  NeviUe,  for  appellants. 
Jliuttngs  <6  Oreeney  for  respondent. 

Taylor,  J.  [Omitting  other  questions.]  Upon  the  facts  fonnd 
it  18  settled  that  after  the  loss  occurred,  and  after  the  authorized 
adjuster  of  the  defendant  had  investigated  the  loss,  an  agreement 
was  entered  into  by  the  defendant  and  the  plaintiffs,  that  the  de- 
fendant should  and  would  pay  the  assured  the  sum  of  tl,306.92  at 
the  end  of  sixty  days,  and  the  plaintiffs  would  accept  such  sum  in  full 
payment  and  satisfaction  of  such  loss.  The  findings  also  show  that 
the  plaintifb  claimed  that  the  loss  exceeded  the  sum  agreed  to  be 
paid,  and  that  the  final  agreement  to  pay  such  sum  of  $1,306.92 
was  an  amicable  compromise  of  the  differences  between  the  parties. 
It  is  not  claimed  by  the  learned  counsel  for  the  respondents,  that 
this  agreement  to  pay  the  $1,306.92  is  not  binding  upon  the  defend- 
ant, in  the  absence  of  any  mistake  or  fraud  in  the  settlement ;  but 
it  is  alleged  that  the  defendant  may  avoid  it  upon  two  grounds. 
First,  that  the  findings  show  that  there  was  a  breach  of  warranty 
of  one  of  the  conditions  of  the  policy,  in  this,  that  the  insured  had 
falsely  represented  that  he  was  the  owner  in  fee  of  the  lands  upon 
which  the  insured  buildings  stood,  when  in  fact  he  had  only  a  lease- 
hold interest  in  such  lands,  and  that  such  broK'h  of  warranty  was 
not  known  to  the  defendant  company  at  the  time  the  agreement  to 
compromise  and  pay  the  said  sum  of  $1,306.92  was  entered  into; 
second,  that  the  insured  made  false  statements  in  his  proofs  of  loss 
for  the  purpose  of  inducing  the  defendant  to  compromise  and  pay 
the  claim,  or  some  part  of  it,  and  that  such  false  statements  did  induce 
the  defendant  to  make  the  agreement  to  pay  the  said  sum  of 
$1,306.92. 

Upon  the  first  point  we  think  the  authorities  are  clear  that  the 
company  cannot  avail  itself  of  any  breach  of  warranty  in  the  policy 
to  defeat  a  recovery  upon  an  agreement  to  pay  the  loss,  made  after  the 
loss  has  occurred,  and  after  the  company  has  had  an  opportunity 
to  investigate  the  facts  and  circumstances  affecting  the  fairness  of 
the  loss,  without  any  interference,  deception  or  fraud  practiced  by 
the  insured  at  the  time  of  such  investigation ;  and  that  this  is 
especially  so  when  the  agreement  is  a  compromise  of  the  claim  at  a 
less  amount  than  the  insured  claims  as  his  true  loss.  This  position 
is  fully  sustained  by  the  following  authorities,  cited  by  the  learned 
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counsel  for  the  plain  fciflEs.  Smith  y.  Olens  Falls  Ins.  Co.,  62  K.  Y. 
85 ;  NcUioiial  Life  Ins.  Co.  v.  Minch^  53  id.  144;  Lapeyre  y.  Thamp* 
son,  7  La.  Ann.  218;  Metropolitan  Ins.  Co.  y.  Harper,  IT.  S.  Circ. 
C,  W.  D.  Va.,  6  Rep.  490;  Ins.  Co.  y.  Chestnut,  60  111.  111.  The 
following  authorities  hold  the  same  doctrine,  Ins.  Co.  y.  Wager, 
27  Barb.  354;  BiJMe  y.  Lumley,  2  East,  469 ;  Ang.  on  In&,  §  409; 
May  on  Ins.,  §  575. 

The  case  of  Smith  y.  Ins.  Co.,  62  N.  T.  85,  was  a  case  similar  in 
all  respects  to  the  case  at  bar,  and  Chief  Justice  Church,  who  de- 
livered the  unanimous  opinion  of  the  court,  in  passing  upon  the 
question  as  to  how  far  the  company  waives  a  breach  of  warranty 
contained  in  the  policy  by  an  agreement  to  pay  a  specified  sum  after 
the  loss  occurs,  says:  ''The  settlement  and  contract  to  pay  a  speci- 
fied sum  operates  as  a  waiver  of  any  warranty  in  the  policy,  unless 
the  settlement  and  contract  were  procured  by  the  fraud  of  the  as- 
sured; and  this  is  not  found,  and  scarcely  claimed.  It  is  said  that 
the  company  did  npt  know  of  the  breach  of  the  warranty  at  the 
time  of  the  settlement  The  answer  is,  that  when  the  claim  was 
made  for  the  loss  the  company  was  required  to  ascertain  the  facts 
as  to  any  breach  of  warranty.  If  it  saw  fit  to  pay  the  daim,  or 
compromise  it,  or  to  make  a  new  contract  without  such  examina- 
tion, it  must  be  deemed  to  have  waived  it,  and  in  the  absence  of 
fraud  it  cannot  afterward  avail  itself  of  such  breach.  It  cannot 
urge  payment  or  settlement  by  mistake  on  account  of  want  of 
knowledge  of  such  breach.  The  time  for  investigation  as  to 
breaches  of  warranty  is  when  a  claim  is  made  of  payment;  and  if 
the  company  elects  to  pay  the  claim,  or  what  is  equivalent,  to  ad- 
just it  by  an  independent  contract,  it  cannot  afterward,  in  the  ab- 
sence of  fraud,  retract  or  fall  back  upon  an  all^;ed  breach  of  war- 
ranty.'* 

Without  attempting  to  enlarge  upon  or  add  to  the  argument  of 
the  learned  chief  justice,  above  quoted,  we  content  ourselves  with 
the  statement  that  we  approve  the  doctrine  of  that  opinion.  It  is 
evident  that  the  public  good  is  promoted  by  ihe  settlement  and 
compromise,  by  the  parties  themselves,  of  their  differences,  witboat 
resort  to  litigation;  and  when  such  settlements  are  entered  into 
without  fraud  practiced  by  either  party  to  bring  about  such  settle- 
ment, all  questions  as  to  the  legal  obligation  of  the  party  promisiog 
to  pay  by  the  terms  of  such  settlement,  growing  out  of  the  terms 
and  conditions  of  the  original  contract  upon  which  the  one  partj 
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bases  his  claim  and  the  other  party  disputes  it,  mast  be  considered 
waived  by  the  new  agreement  adjusting  and  compromising  such 
dlaim. 

[Omitting  other  questions.] 

The  judgment  of  the  Circuit  Court  is  rerersed,  and  the 
cause  remanded  with  directions  to  the  Circuit  Court  to  render 
judgment  upon  the  verdict  for  the  plaintiffs,  for  the  sum  of 
4l,306.92y  with  interest  thereon  from  the  23d  day  of  August,  1877. 

Reversed  and  remanded. 

NOTB  BT  THS  BMK)RraR.-  In  F.  <ft  Jf .  JfM.  Co.  T.  Clieftnite,  80  TL\,  111«  there  was  an 
omiaslon  In  the  application  to  mention  a  wooden  building  In  oloee  proximity  to  the 
Insured  premises,  but  after  loss  the  company  promf eed  to  pay  a  portion  of  the  loos, 
haTlnir  knowledge  of  the  faou  at  the  time.  The  oourt  said :  **  If  the  new  promise  was 
made  upon  a  suflloient  consideration,  and  with  full  knowledge  of  all  the  facts,  it  was 
nfllcleDtof  Itself  to  llx  their  liability.**  "The  case  then  Is  narrowed  down  to  the 
validity  of  the  new  promise  which  the  Jury  found  was  made.  It  was  not  a  nude  fact, 
beeause  WIgle  claimed  that  his  policy  covered  certain  boots,  shoes,  and  claiming  that 
tber  were  destroyed  by  the  lire.  This  was  denied  by  the  company.  The  question  was 
not  free  from  doubt,  but  Wigle,  for  the  sake  of  a  settlement .  agreed  to  forego  this  claim* 
and  accept  the  amount  the  company  was  willing  to  pay.  This  appears  both  by  his  own 
testimony  and  that  of  the  president  and  upon  the  familiar  principle  applicable  to  the 
compromise  of  disputed  claims,  was  binding  upon  the  parties  as  a  mutual  settlement, 
so  far  as  depended  upon  the  question  of  consideration.  After  signing  the  statement 
of  loss  at  the  amount  agreed  upon,  without  fraud,  Wigle  could  not  have  recovered  a 
larger  sum,  and  his  Agreement  to  take  that  sum  was  a  sufllctent  consideration  for  the 
promise  of  the  company  to  pay  it." 

In  Dow  ▼•  Smithy  1  Gal.  as,  It  was  said,  that  ^  an  adjustment  cannot  be  opened  except 
upon  the  ground  either  of  fraud  or  mistake  from  facts  not  known.** 

In  Mutual  Lift  In».  Co,  y.  TToffer,  27  Barb.  887,  the  court  said :  "  A  distinction  must 
be  taken  between  the  misrepresentation  or  Ignorance  of  a  fact  attending  the  loss  upon 
which  the  money  was  paid  and  the  contract  executed,  and  the  misrepresentation  or 
Ignorance  of  an  original  fact  which  induced  to  the  making  of  the  contract.  The  con- 
tract of  Insurance  Is  an  executory  contract,  executed  by  the  payment  of  the  sum 
Insured  on  a  loss.  If  there  was  fraud  In  the  original  contract,  not  known  when  the 
loss  was  paid ;  or  if  the  loss  was  paid  In  Ignorance  of  some  circumstances  attending 
the  loss,  which  If  known  would  have  enabled  the  insurers  to  resist  the  claim,  the 
money  may  be  recovered  back  ;  but  If  they  knew,  when  they  paid  the  loss,  or  *  upon 
Inquiry  might  have  informed  themselves  of  the  grounds  upon  which  they  might  have 
resisted  the  claim,*  they  cannot  afterward  recover  it  back ;  for  It  would  open  the  door 
to  Infinite  ll'^igation."  BOZKe  v.  Lumley,  2  East,  409 ;  Ang.  on  Ins. ,  %  400.  Ignorance 
of  a  fact  which  If  known  would  have  prevented  the  execution  of  an  executory  con* 
tract,  and  Ignorance  of  a  fact  which  If  known  would  have  prevented  Its  being  carried 
Into  effect,  are  very  different  things.  The  law  does  not  Intend  to  extend  to  a  party 
more  than  one  opportunity  falriy  to  litigate  his  rights.  If  he  Intends  to  plead  tgnor* 
anoe  merely  of  a  fact,  which  If  known  would  have  prevented  his  making  the  contract 
originally,  he  must  do  It  when  called  upon  to  carry  the  contract  Into  effect,  If  upon 
Inquiry  he  could  have  informed  himself  of  the  fact.  To  permit  him,  after  Its  fuUexe. 
cutlon  by  the  payment  of  money,  to  recover  back  the  money  on  the  ground  of  Ignor- 
ance^merely  of  such  fact,  would  in  effect  be  to  permit  him  to  try  the  same  question 
twice  on  the  same  evidence ;  or  to  repent  and  revoke  a  voluntary  act.  The  payment, 
with  the  knowledge*  or  with  the  means  of  knowledge,  of  such  fact,  must  be  deemed 
«  voluntary  payment,  and  the  party  to  be  estopped  from  alleging  Ignorance  of  such 
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But  a  mere  adjastmeot,  without  eompromlae  or  pajmeut,  will  not  amount  to  an  «■- 
toppel. 

In  Herbert  ▼.  Champion,  1  Camp.  Uia  Lord  Bludiboboiiob  made  adiattnotioQ  betwtm 
esses  where  the  loss  had  been  paid,  and  casee  where  there  was  oply  an  adjuetment.  **  If 
the  money  has  been  paid,  it  cannot  be  reooTered  bacic  without  proof  of  ITaiid;  bat  a 
promise  to  pay  will  not  in  general  be  binding  unices  founded  on  a  previotts  liablttty. 
What  U  an  adjustment  ?  An  admission,  on  the  supposition  of  the  truth  of  eertaia 
facts  stated,  that  the  assured  are  entitled  to  recoTeron  the  policy.*'  Hers  it  was  a 
mere  admission,  and  there  was  no  consideration  for  the  promise  it  is  supposed  to 
proTC.**  To  the  same  effect,  Shepherd  t.  Chewier,  id.  274.  But  theee  eaeea  differ  from 
a  case  of  compromise,  which  furnishes  a  consideration,  bo  after  adjustment,  if  the 
assured  had  omitted  an  article,  he  would  not  be  concluded.  MWoU  ¥.  Bo§.  Ex.  Am, 
Co.,  L.  R.,2  Bxch.  240. 

In  Whipple  ▼.  North  BritUh,  etc.,  Im.  Co.,  11  R.  I.  lao,  there  was  an  **  adjustment 
subject  to  terms  and  conditions  of  scTeral  policies."  The  court  said:  '^Ofdlnarily, 
without  doubt,  an  adjustment  of  loss  Is  equivalent  to  a  promise  to  pay  the  kas  so 
determined;  for  ordinarily  an  adjustment  Implies  a  liability  for  the  loss  and  acoose- 
quent  promise  to  pay  it.  Out  an  adjustment  does  not  neeatarUy  imply  liability,  sad 
accordingly  It  may  be  made  under  a  reservation  of  the  question  of  liability.  This 
appears  to  have  been  done  In  the  case  at  bar.  The  adjustment  was  made  subject  to 
the  terms  and  conditions  of  the  policy ;  and  by  the  terms  of  the  policy  the  company 
is  relieved  from  liability  In  case  certain  conditions  or  atipulationa  are  not  fulilled  1^ 
the  Insured.  The  adjustment,  In  view  of  the  qualifying  words,  meana  simply  that 
**  the  company  would  pay  the  amount  agreed  on  If  liable  at  all.** 

If,  however,  after  the  settlement,  the  insurers  discover  that  there  waa  fraud,  mis- 
representation, or  concealment  In. the  original  contract,  or  circumstances  transpire 
which  would  have  Justified  their  reslstingtthe  claim,  but  which  they  had  no  meansof 
ascertaining  at  the  time  of  payment,  they  may  recover  the  money  paid  tojiheassiiied** 
Wood  on  F.  Ins.,  sec.  408. 


MUTCHA   Y.  PlEBOS. 

(49  Wis.  881.) 
Bddenee  —  res  gettce —  dedaratianM,. 

In  an  action  for  a  negligent  injury  to  plaintiflTs  minor  eon  hj  a  pistol  woaad, 
tbe  eon's  declaration,  made  after  the  woond  was  dressed,  that  the  defendairt 
was  not  to  blame,  is  inadmissible  as  evidence  in  chief.* 

ACTION  for  negligent  personal  injury  to  plaintiflTB   minor  Bon. 
The  opinion  states  the  point.    The  defendant  had  judgment 
at  the  trial,  which  was  reversed  at  circuit. 

A.  C.  Fishy  for  appellant,  contended  that  the  evidence  in  dispute 
was  admissible  on  two  grounds:  1.  As  a  part  of  the  res  gesta.  1 
Greenl.  Ev.,  §  108,  and  notes  1  and  2;  Park,  J.,  in  Rawion  v. 
Haigh,  2  Ring.,  99;  1  Phillips  on  Ev.    205;  1  Starkie  on  Ev.  47; 

*See  Bawker  v.  B.  dt  O.  A.  B,  Cb.,  16  W.  Va.  0». 
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Bex  V.  Smylh,  5  G.  &  P.  201;  Stephen's  Dig.  Law  of  Ey.  44,  note 
2y  and  aathorities  there  cited.  2.  As  an  admission  of  a  party  not 
of  record.  .  1  GreenL,  §  180  and  note  6,  and  authorities  there  cited. 
''  In  an  action  by  a  faUier  for  the  loss  of  the  life  of  the  son,  the 
declarations  of  the  son  after  the  injury  as  to  the  cause  are  admis* 
sible  against  the  father.''    Steam  y.  R.  R,  Co.,  7  Leg.  Oaz. 

John  B.  Winshta,  for  respondent 

Taylor,  J.  This  action  was  commenced  in  a  justice's  court  to 
recover  damages  which  the  plaintiff  claims  to  have  suffered  by 
reason  of  an  injury  inflicted  upon  his  minor  son  by  the  careless 
and  negligent  acts  of  the  defendant  In  the  justice's  court  the  de- 
fendant had  judgment  in  his  favor.  The  plaintiff  appealed  to  the 
Circuit  Court,  and  not  having  made  the  necessary  affidavit  to  en- 
title him  to  a  new  trial  in  that  court,  the  case  was  heard  upon  the 
return  of  the  justice,  and  the  Circuit  Court  reversed  the  judgment 
on  the  ground  that  the  justice  erred  in  permitting  the  defendant 
to  put  the  following  question  to  the  witness,  Adam  Mntcha,  the  son 
of  the  plaintiff,  and  the  person  who  had  been  injured :  *^  What  did 
you  say  to  James  Smith  when  you  were  in  the  buggy,  ready  to  go 
home,  in  reply  to  his  question  as  to  who  was  to  blame?  "  to  which 
the  witness  answered,  '^  Nothing;  did  not  say  any  thing  to  him ; " 
and  in  afterward  permitting  the  defendant,  as  a  witness  on  his 
own  behalf,  to  answer  the  following  question,  against  the  plaintiff's 
objection:  ''What  did  Adam  Mutcha  say  to  James  Smith  when  he 
was  going  home  in  the  carriage  ?  "  Answer,  ''  He  did  not  say  that 
I  was  to  blame.  James  Smith  asked  him  about  it,  and  he  said  I 
was  not  to  blame  for  it."  James  Smith,  as  a  witness  for  the  de- 
fendant, was  also  permitted  to  testify  as  to  what  the  witness  Mutcha 
said  to  him,  as  follows:  ''  I  asked  him  if  it  pained  him  any.  He 
said  it  did  not  I  asked  him  if  William  Pierce  was  to  blame,  and 
he  said  no ;  that  he  gave  Mr,  Fierce  the  revolver  to  tuni  the  cyl- 
inder ;  he  wanted  to  shoot  some  hell-divers." 

The  injury  to  the  son  of  the  plaintiff  was  occasioned  by  the  dis- 
charge of  a  revolver  in  the*  hands  of  the  defendant.  Pierce.  The 
evidence  shows,  and  it  is  undisputed,  that  the  son  of  the  plaintiff 
came  to  a  stable  where  the  defendant  was,  handed  him  a  revolver^ 
and  asked  him  to  turn  the  cylinder  so  he  could  shoot  some  birds  .in 
the  river  near  by  ;  that  defendant  took  the  revolver  and  turned  the 
Vol.  XXXV— 98 


778  WISCONSIN, 


Matcha  v.  Pierce. 


cylinder ;  and  that  while  he  was  fcarning  the  same  it  was  dischai^ged, 
and  the  ball  stmck  the  plaintiffs  son,  and  injured  him  so  that  he 
was  nnable  to  perform  his  usnal  work  for  some  weeks  thereafter. 
The  only  questions  in  the  case  were  the  negligence  of  the  defendant, 
and  the  contributory  negligence  of  the  plaintiff's  son.  It  will  be 
seen,  by  an  examination  of  the  record,  that  this  evidence  as  to 
what  the  plaintiff's  son  said  to  the  witness  Smith,  after  the  occur- 
rence had  passed,  was  not  introduced  for  the  purpose  of  contra- 
dicting the  plaintiff's  son,  and  thus  to  a  certain  extent  impeaching 
his  credibility,  but  as  affirmatire  evidence  of  the  fact  that  the 
defendant  was  not  to  blame  for  the  accident ;  and  unless  the 
evidence  was  admissible  as  a  part  of  the  res  gesiiB,  it  should  have 
been  rejected,  and  the  Circuit  Court  was  right  in  reversing  the 
judgment  of  the  justice. 

The  evidence  shows  that  the  statement,  if  made  at  all  by  the 
witness  Mutcha,  was  made  after  the  accident  occurred,  and  after 
his  wound  had  been  attended  to  and  dressed  by  a  physician  who 
had  been  called  for  that  purpose,  and  after  he  had  taken  his  seat 
in  a  buggy  to  be  carried  home.  What  the  exact  length  of  time 
was  between  the  happening  of  the  accident  and  the  conversatioD 
sworn  to  by  the  witnesses  does  not  appear.  It  is  insisted  by  the 
learned  counsel  for  the  appellant,  that  the  evidence  was  a  part  of 
the  res  gestee,  and  he  cites  some  cases  which  give  considerable  force 
to  the  argument  But  wc  are  of  the  opinion  that  this  court  has 
settled  the  question  against  the  appellant,  and  it  is  immaterial, 
therefore,  what  rule  may  have  been  established  by  the  courts  of 
other  States,  or  of  the  United  States.  In  Sorenson  v.  Dundas,  42 
Wis.  642,  this  court,  in  a  very  brief  opinion,  says  :  **  Declaratiooa 
are  verbal  parts  of  the  res  gestee  only  when  they  are  contemponk 
neons.  The  respondent's  narrative,  after  the  occurrence,  belonged 
no  more  to  the  res  gestee  than  •his  evidence  on  the  triaL"  If  this 
evidence  was  admissible  for  the  defendant,  as  being  a  part  of  the 
res  gestee,  then  it  would  be  equally  admissible  for  the  plaintiff ;  and 
the  result  would  be  that  if  the  young  man  who  was  injured,  after 
his  wounds  had  been  dressed,  had  made  a  detailed  narrative  of  all 
that  took  place  at  the  time  the  accident  occurred,  such  narratire 
might  be  given  in  evidence  in  favor  of  plaintiff,  as  proof  of  what, 
in  fact,  took  place  at  the  time  of  the  occurrence.  This  would 
clearly  be  the  narrative  of  the  witness  after  the  occurrence,  and  not 
admissible  under  the  decision  above  cited. 
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The  rale  laid  down  in  the  case  above  cited  was  approved  in 
Prideauz  v.  Mineral  Foini,  43  Wis.  513-522 ;  s.  c,  28  Am.  Rep. 
558«  where  it  is  said:  **  The  res  gestm  of  this  accident  did  not  go 
with  the  team  to  the  livery  stable,  but  remained  in  the  locus  in  quo, 
with  the  injared  woman  ;  and  the  declarations  of  the  driver  to  the 
liverj  man  were  a  subsequent  narrative  of  the  res  gesta^  not  ad- 
missible in  chief,  as  offered,  though  admissible,  upon  proper  founda* 
tion,  to  contradict  the  driver."  In  the  case  last  cited,  what  was 
said  by  the  driver  of  the  carriage  which  had  been  turned  over  and 
thereby  injured  the  plaintiff,  immediately  on  his  return  to  the 
stable  after  the  accident,  was  rejected  by  the  court  as  inadmissible 
as  a  part  of  the  res  gestcs. 

These  cases  sufficiently  show  that  the  evidence  given,  and  which 
was  objected  to  by  the  plaintiff  in  the  justice's  court,  should  hare 
been  rejected ;  and  the  judgment  was  properly  rerersed  by  the 
Circnit  Oourt  upon  the  appeal  to  that  court. 

The  judgment  of  the  Circuit  Oourt  is  affirmed. 

Judgment  affirmed. 


ScHULTz  V.  City  op  Milwauksb. 

(49  Wis.  864.) 

Municipal  eorporation — itretU  —  UabQUy  for  ir^wry  hp  "  eoasHnff,* 

A  dty  is  not  liable  for  an  injuxy  done  to  a  person  on  a  public  street  bj  a  ool« 
lision  with  others  sliding^  down  bill  thereon  without  any  actual  license  from 
the  city,  as  for  'Mnsufficiency  or  want  of  repair; "  nor  is  it  liable  for  not 
suppressing  such  a  practice,  that  being  a  police  duty.    {See  note,  p.  781.) 

ACTION  for  personal  injury  sustained  by  the  plaintiff  while 
passing  along  a  public  street  in  Milwaukee,  by  being  run 
over  by  persons  sliding  down  hill  in  said  street.  The  complaint 
alleged  that  boys  and  young  persons  connected  two  or  more  small 
sleds  by  long  boards,  and  crowding  in  great  numbers  thereon  slid 
rapidly  down  a  hill  covered  with  ice  and  snow,  and  ran  against  and 
injured  the  plaintiff.  That  this  mode  of  sliding  was  constantly 
practiced  on  that  street,  to  the  knowledge  of  the  defendant  and  its 
offloera  and  servants.  The  plaintiff  had  judgment  below  on  de- 
nurret^ 
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D.  H.  Johnson,  city  attorney,  for  appellant,  argued:  1.  That  a 
municipal  corporation  is  not  liable  for  any  failure,  mistake,  or  eten 
wrong,  committed  by  its  legislatiye  department.  Dill,  on  Muil 
Corp.,  §  39.  2.  That  such  a  corporation  is  not  liable  for  any  iail- 
nre  on  the  part  of  its  police  department  Id.,  §  773.  3.  That 
coasting  or  bobbing  in  a  highway  is  not  an  obstruction  or  defect  in 
the  highway  for  which  a  city  or  town  is  liable  under  the  statute. 
Jiay  V.  Manchester,  46  N.  H.  59 ;  Hutchinson  y.  Concord,  41  Vt  27L 

Austin  A  Jiunkelf  for  respondent. 

Lyon,  J.  1.  The  injury  of  which  the  plaintiff  complains  was  not 
caused,  by  the  insufficiency  or  want  of  repairs  of  the  street  in 
which  he  was  injured,  and  hence  the  action  will  not  lie  under  seo- 
tion  1339,  R  S.,  p.  415.  If  authorities  are  required  to  so  plain  a 
proposition,  they  may  be  found  in  the  brief  of  the  city  attorney. 

2.  The  complaint  contains  allegations  sufficient  to  show  a  gross 
neglect  of  duty  on  the  part  of  the  city  officials.  The  coasting  or 
sliding  down  Poplar  street  in  the  manner  and  to  the  extent  charged 
m  the  jomplaint  was,  while  being  indulged  in,  a  grievous  public 
nuisance,  which  the  city  authorities  ought  to  have  prevented  or 
suppressed.  But  this  duty  is  a  public  or  police,  rather  than  a  cor- 
porate, duty,  in  the  performance  of  which  the  corporation,  as  sach, 
**  has  no  particular  interest,  and  from  which  it  derives  no  special 
benefit  or  advantage  in  its  corporate  capacity,  but  which  it  is  boand 
to  see  performed  in  pursuance  of  a  daty  imposed  by  law  for  the  gen- 
eral welfare  of  the  inhabitants  or  of  the  community."  It  was  held 
in  ffayes  v.  Oshkosh,  33  Wis.  314  ;  s.  c,  14  Am.  Bep.  760,  that  a 
municipal  corporation  is  not  liable  for  injuries  caused  by  the  failnre 
of  its  officers  and  agents  to  perform  such  duties.  In  the  opinion 
in  that  case,  from  which  the  above  extract  is  taken.  Chief  Jastice 
Dixon  says  that  the  question  there  presented  ''is  settled  by  authority 
as  fully  and  conclusively  as  any  of  a  judicial  nature  can  ever  be  ssid 
to  have  been/'    See,  also,  Wallace  v.  Menasha,  48  Wis.  79. 

3.  The  learned  counsel  for  the  plaintiff  say  in  their  brief,  that 
''the  complaint  in  this  action  is  not  founded  upon  the  theory  that 
the  common  council  of  the  defendant  city  neglected  to  exercise  the 
restraining  power  given  by  the  charter,  or  enforce  its  police  regula- 
tions, but  solely  upon  the  principle  expressed  in  Little,  Adm*r,  r. 
City  of  Madison,  42  Wis.  643; "  s.  c,  24  Am.  Rep.  435.* 

*8ee  8.  c.  pout.  Rsp. 
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In  Litlle  v.  Madison^  we  construed  the  complaint  as  alleging  that 
the  city  of  Madison  expressly  granted  a  license  to  one  Garr  to  give- 
a  bear  show  in  State  street,  which  was  alleged  to  be,  and  in  fact  is,^ 
one  of  the  principal  streets  of  the  city.  It  was  charged  that  the^ 
injury  complained  of  was  caused  by  such  bear  show,  exhibited  there- 
pursuant  to  such  license.  On  demurrer  it  was  held  that  the  com- 
plaint stated  a  cause  of  action  against  the  city.  Although  reference 
is  made  in  the  opinion  by  Mr.  Justice  Golb,  to  the  fact  that  it  was< 
alleged  in  the  complaint  that  the  agents  of  the  city  knowingly  and 
carelessly  allowed  one  of  its  principal  streets  to  become  obstructed 
by  the  exhibition,  yet  the  precise  ground  of  the  judgment  in  that 
case  is,  that  if  a  municipal  corporation,  m  the  attempted  exercise- 
of  any  power  conferred  upon  it  by  law,  as  to  license  shows,  amuse- 
ments and  the  like,  exceeds  its  authority,  and  licenses  the  placing 
of  a  public  nuisance  in  a  street,  or  the  unlawful  and  dangerous  use 
of  a  street  for  any  purpose,  and  an  injury  results  therefrom,  with- 
out negligence  on  the  part  of  the  person  injured,  the  municipality 
is  liable  to  respond  in  damages  for  such  injury.  The  case  goes  no- 
further,  and  could  not  without  violating  well  settled  principles  of. 
law. 

[Omitting  a  question  of  pleading.] 

It  results  from  the  foregoing  views  that  the  demurrer  to  the  com- 
plaint should  have  been  sustained. 

The  order  of  the  Circuit  Court  overruling  the  demurrer  is  re- 
yersed,  and  the  cause  remanded  for  further  proceedings  according 
to  law. 

Order  reversed^  and  cause  remanded. 

Van  mr  tbb  Repobtbr.— To  same  effect,  Calwetl  t.  Vity  of  Boone,  61  Iowa,  647;  8.  o. .  88 
Am .  Rep.  154.  In  Steele  v.  City  of  Bostoii^lfBi  Mass.  asa,  it  was  held  that  a  city  Is  not  liable 
either  at  common  law  or  by  statute,  for  an  injury  received  by  a  person  crossing  the  public 
eommon  from  a  sled  used  in  coastingr  down  a  pa^h  on  such  common,  although  the  city  au- 
thorities licensed  such  coasting  and  prepared  the  path  therefor.    The  court  said: 

'*  There  was  no  evidence  offered  that  the  foot  paths  on  the  common  have  ever  been  laid 
out  as  highways  or  town  ways.  The  city  holds  the  common  for  the  public  benefit,  and  not 
for  Its  emolument  or  as  a  source  of  revenue,  and  has  constructed  and  kept  in  repair  these 
paths,  as  a  part  of  the  common,  for  the  comfort  and  recreation  of  the  public,  and  not  as> 
A  part  of  its  system  of  highways  or  streets.  It  is  not  liable  under  the  statute  for  any  de- 
fect or  want  of  repair  In  them.  Oliver  v.  frorce«t«r,  108  Mass.  480;  8.  o.,  8  Am.  Rep.  485; 
Clark  V.  TToZtAam,  recently  decided. 

**The  plaintiff  contends  that  if  there  Is  no  statute  liability,  the  city  la  liable  *  as  owner  of 
theland,  and  the  maker  and  repairer  of  the  way  upon  which  the  plaintiff  was  invited  to 
go .  *  If  a  private  person  owned  a  similar  park  to  which  he  had  given  the  public  free  accesa 
we  are  at  a  loss  to  see  how  he  could  be  held  liable  for  an  accident  like  that  of  the  plaint- 
iff.   Such  person  mi^^t,  If  he  saw  fit,  seft  apart  and  fit  for  use  one  of  the  paths  for  tfaft 
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recreation  of  youth  in  coasting,  and  if  any  one  should,  as  was  the  case  with  the  plaintiff, 
choose  to  enter  upon  the  path  seeing  that  it  was  set  apart  for  this  purpose,  he  would  do 
so  at  his  own  risk,  and  could  not  hold  the  owner  responsible  if  he  waa  injured  by  a  past- 
ing sled.  But  even  if  a  private  owner  would  be  liable,  it  does  not  follow  that  the  city  would 
be.  It  maintains  the  common  solely  for  the  benefit  of  the  public.  If  there  is  any  legal 
duty  to  keep  the  paths  in  a  safe  condition,  it  is  solely  a  public  duty,  for  a  breach  of  wUdi 
no  action  lies  by  an  individual  who  is  injured,  unless  the  statutes  give  such  action,  doit 
V .  Waltham^  mpra^  and  cases  cited.  The  city  may  legally  set  apart  a  portion  of  the  com- 
mon for  the  recreation  of  the  young.  The  fact  in  this  case  that  it  did  so,  and  that  it  oaed 
means  to  fit  it  for  the  purpose  for  which  it  was  set  apart,  did  not  render  it  liable  to  the 
plaintiff  for  the  Injury  which  he  sustained.**  The  precise  doctrine  of  the  principal  case 
was  held  by  the  same  court  in  Fierce  v.  New  Bedford,  Oct.  1880. 

In  Borough  ofNorriatoum  v.  FUzpaJtridk,  8  W.  N.  C.  4SQ,  A.  was  Injured  while  crosBing  a 
street  in  a  borough,  by  the  firing  of  a  cannon  hy  a  crowd  of  men.  The  Jury  found  la  a 
special  verdict  that  the  firing  had  been  going  on  for  some  hours,  without  any  special  ao- 
thorlzatioa  from  the  borough  authorities,  and  that  a  policeman  standingly  at  the  time  did 
not  interfere  to  stop  it.  The  boroue^  was  specially  directed  by  act  of  assembly  toappoiiit 
policemen  to  preserve  the  public  peace,  remove  nuisances,  etc  In  an  action  by  A.  to  re- 
cover damages  for  said  injuries,  held,  that  the  borough  was  not  liable.  The  court  aid: 
**  The  difference  between  those  cases  in  which  cities,  boroughs  and  townships  have  been 
held  responsible  for  neglect,  and  the  one  in  hand.  Is  very  wide;  the  maintenance  and  re- 
pair of  highways,  sewers,  wharves,  etc.,  belong  to  their  immediate  Jurisdiction,  and  over 
them  they  alone  have  control,  hence  their  responsibility.  But  the  conoervatioa  of  the 
peace  is  a  great  public  duty,  put  by  the  Commonwealth  into  the  hands  of  public  ottcers-- 
the  Judges,  Justices  of  the  peace,  and  mayors,  the  governors,  sherifTs,  constables,  and 
policemen;  hence  cities  and  boroughs  can  no  more  be  charged  with  damages,  resnltin; 
from  their  misconduct,  than  can  counties,  townships,  or  the  State  at  large."  Hie  saoie  ii 
held  as  to  misfeasance  of  public  officers,  in  PoOodfs  Admrs.  v.  LouiaviUe,  18  Bosh,  td: 
a.  c,  26  Am.  Rep.  860,  and  cases  referred  to  In  latter  report;  also  in  Grumhtne  ▼.  Jfoyor, 
2  McArthur,  57S ;  s,  c,  20  Am.  Bep.  696.  Very  similar  to  the  principal  case  in  the  dream- 
stances  and  holding  was  Boyland  v.  Mayor,  1  Sandf .  S7. 

In  Hamwn  v.  City  of  Lynchburg,  88  Gratt.  87,  it  was  held  that  the  dlty  was  not  Uable  Ibr 
the  destruction  of  whiskey  by  the  police,  although  done  In  apprehension  of  danger  tnm 
the  presence  of  a  large  number  of  fugitive  soldiers  and  other  riotous  persona,  and  of  tbs 
Immediate  occupation  of  the  city  by  a  hostile  aoldleiy,  and  as  a  means  of  aaMytothe 
persons  and  property  of  the  citizens.  The  court  said:  **A8  well  ml^t  ft  be  oontended 
that  the  city  would  be  liable  for  a  wanton  assault  and  batteiy  oommttted  biy  Its  pottos." 
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(40  Wis.  880 

SUiiute  offraudM — guaranty  ^^wnMeraHon. 

An  agreement  indorsed  on  a  note  before  negotUtion  to  "  goAtSBty  the  pig- 
ment of  the  within  note/'  and  constituting  a  gnmnd  of  credUt  to  Uie 
Is  void  within  the  statute  of  frauds  if  it  does  not  exprefls  the 


ACTION  on  a  guaranty  of  a  promissory  note.     Before  deliveiy 
of  the  note  to  the  payee,  and  to  give  it  additional  credit,  and 
in  consideration  of  the  sale  and  delivery  of  goods  by  the  payee  to 
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the  maker,  defendants  indorsed  and  signed  said  note  on  the  back  as 
follows :  **  We  the  undersigned  jointly  guaranty  the  payment  of  the 
within  note.^    The  defendants  had  judgment  below  on  demurrer. 

6.  J.  Ooz,  for  appellant  The  original  consideration  to  the  maker 
•embraces  the  guarantors  as  well  as  the  principal,  where  the  guar- 
anty i^  contemporary  with  the  principal  contract.  2  Dan.  on  Neg. 
Inst.,  §  1759 ;  Houghton  v.  My,  26  Wis.  181;  s-  c,  7  Am.  Rep.  52; 
Gorman  y.  Ketdium^  33  Wis.  427;  Ives  t.  BosUyy  35  Md.  262;  8. 
-c.,  6  Am.  Rep.  411;  Burton  v.  Hansford,  10  W.  Va.  470;  8.  o.,  27 
Am.  Rep.  571;  Barlow  t.  Myers,  64  N.  Y.41;  s.o.,  21  Am.  Rep^  582; 
-582;  Leonard  v.  Vredenbt^rgA,  8  Johns.  29;  5  Am.  Dec.  817.  Where  the 
indorsement  or  guaranty  is  made  for  the  purpose  of  procuring  credit 
for  the  note,  the  indorsers  or  guarantors  are  liable.  Cromwell  y. 
Hetaifty  40  N.  T.  491;  White's  Bank  v.  Myles,  73  id.  335;  8.  o.,  29 
Am.  Rep.  157;  Burton  v.  Hansford,  supra;  Moore  v.  Cross,  19  N. 
Y.  227;  Richards  t.  Waring,  1  Keyes,  576 ;  Chaddach  t.  Van  Ness, 
^5  N.  J.  517;  8.  a,  10  Am.  Rep.  256;  Eilbert  v.  FirMmner,  68 
Penn.  St  243;  s.  c,  8  Am.  Rep.  176;  Rothschild  v.  Grix,  81  Mich. 
150;  8.  0.,  18  Am.  Rep.  171;  Joshes  v.  Goodwin,  39  Gal.  493;  8.  c, 
2  Am.  Rep.  473,  and  note  by  reporter.  The  note  and  guaranty  are 
to  be  read  together,  and  the  words  '^  value  received,''  on  the  face  of 
the  note,  express  the  consideration  for  both.  Houghton  v.  Ely, 
supra;  Sears  v.  Loy,19  Wis.  96;  Washburn  v.  Fletcher,  42  id.  152: 
Dahlman  v.  Hammel,  45  id.  466;  Leonard  v.  Vredenburgh^  supra. 
Although  the  consideration  for  a  promise  may  pass  to  a  third  per- 
«on,  and  not  to  the  promisor,  still,  if  the  promise  is  made  at  the 
time  the  credit  is  given,  and  it  is  given  on  the  strength  of  such 
promise,  it  is  held  to  be  an  original  undertaking,  and  not  within 
the  statute  of  frauds.  Hall  v.  Wood,  4  Chand.  36;  3  Pin.  308; 
Thayer  v.  GaUup,  13  Wis.  539;  Snyder  v.  Wright,  id.  691 ;  Dyer  v. 
Gibson,  16  id.  557;  Shooh  v.  Vanmater,  22  id.  532 ;  Putney  v.  Jbrn- 
iam,  27  id.  187;  Vogel  v.  Melms,  31  id.  306;  Young  v.  French,  85 
id.  Ill ;  Hull  V.  Brown^  id.  652;  Cody  v.  Shephard,  12  id.  639; 
Davis  V.  Barron,  13  id.  227 ;  King  v.  RitchiSy  18  id.  554;  Jones  v. 
Goodwin,  39  Cal.  493;  8.  c,  2  Am.  Rep.  473 ;  Ricard  v.  Sanderson^ 
41  N.  T.  179;  Barker  v.  Bradley,  42  id.  816;  Coster  v.  Mayor,  43  id. 
399;  Barlow  v.  Myers,  64  id.  41 ;  8.  c,  21  Am.  Rep.  682 ;  Vrooman 
V.  Turner,  69  N.  Y.  280 ;  8.  a,  25  Am.  Rep.  195 ;  Miller  v.  WincheO, 
30  N.  T.  437;  Pomeroy  on  Spec.  Perf.  54a 
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CharUs  W.  Frikery  for  respondents. 

Gouty  J.  The  ruling  of  the  county  court  sustaining  the  demur- 
rer  to  the  complaint  is  clearly  supported  by  the  decision  in  Taylor 
T.  Pratt,  8  Wis.  674,  decided  by  this  court  a  quarter  of  a  century 
ago.  The  tacts  stated  in  the  complaint  are  substantially  the  same 
as  those  presented  on  the  record  in  that  case ;  consequently  the 
order  cannot  be  reversed  without  oyerruling  Tayhr  v.  PraU. 

We  are  decidedly  opposed  to  unsettling  a  rule  of  law  of  sndi 
practical  importance  in  the  business   transactions  of  eyeiy  day, 
which  was  established  so  iong  ago  upon  the  fullest  argument^  after 
great  deliberation,  whatever  might  be  our  views  upon  the  point  as 
a  new  question.     *^  Stability  and  certainty  in  the  law  arc  always  of 
the  first  importance.    They  are  more  especially  so  in  cases  arising 
under  the  statute  of  frauds  than  any  other.     There  is  no  statute 
the  provisions  of  which  enter  more  frequently  into  the  transactions 
of  trade  and  commerce.     It  is  a  matter  of  daily  and  hourly  inter- 
est that  they  should  be  remembered  and  attended  to.''    DixoK,  C. 
J.,  in  Houghton  v.  Ely,  26  Wi&  181-195.    These  observations  of 
the  chief  justice  have  great  weight  in  cases  of  this  character.    The 
learned  counsel  for  the  plaintiff  insists  that  the  doctrine  of  Tayhr 
V.  Pratt  has  been  greatly  weakened,  if  not  directly  overthrown,  in 
subsequent  cases  decided  by  this  court    But  this  is  a  mistake.    It 
is  true,  Dixok,  C.  J.,  in  Houghton  v.  Ely,  makes  a  vigorous  attack 
upon  the  doctrine  of  Taylor  v.  Pratt,  and  attempts  to  show  that  it 
is  unsound  in  principle  and  opposed  to  the  great  weight  of  author* 
ity.     But  the  majority  of  the  court  did  not  concur  in  the  chief 
justice's  strong  disapproval  of  the  doctrine  of  Taylor  v.  PraiL 
For  while  I  agreed  with  the  chief  justice  in  holding  the  defendants, 
in  Houghton  v.  Ely^  as  not  within  the  protection  of  the  statute  of 
frauds,  and  liable  as  joint  makers  —  they  having  written  their 
names  on  the  back  of  a  non-negotiable  promissory  note,  at  the 
time  it  was  made  and  delivered  to  the  payee,  for  the  purpose  of 
giving  the  instrument  additional  credit, —  I  stated  that  I  shonld 
adhere  to  the  decision  in  Taylor  v.  Pratt  in  a  case  presenting  the 
same  facts. 

Mr.  Justice  Painb  combated  the  views  of  the  chief  justice  in  an 
opinion  marked  by  his  usual  oleamess  of  reasoning  and  logical 
precision,  sajring  that  while  the  decision  in  Taylor  v.  Pratt  stood 
opposed  to  an  indefinite  number  of  authorities,  there  was  still  no 
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doubt  that  it  was  in  accordance  with  the  statute  of  fraadsi  and  he 
thoaght  the  contract  of  defendants  in  Houghton  v.  Ely  came  within 
the  principle  decided  in  the  former  case.  Bnt  the  majority  did  not^ 
in  Houghton  v.  Ely^  attempt  to  overrule  Taylor  y.  Pratt^  and  the  lat<> 
ter  case  stands  to-day  as  the  law  of  thi  State  upon  th^  point  decided. 
That  point  was,  as  stated  by  Mr.  Justice  Paine,  in  his  opinion  just 
referred  to,  that  a  written  guaranty  upon  a  negotiable  promissory 
note,  though  referring  to  the  note,  and  though  made  at  the  same 
time  ^with  the  note,  and  constituting  a  ground  of  the  credit  given 
to  the  maker,  was  void  within  the  statute  of  frauds,  because  it  did 
not  express  the  consideration  for  the  guaranty.  Page  204.  The 
facts  set  forth  in  the  complaint  show  that  this  was  the  precise  na- 
ture of  the  guaranty  entered  into  by  the  defendants.  In  other 
words,  it  is  the  case  of  Tayhr  v.  Pratt  over  again,  in  every  essential 
element,  fact  and  feature.  The  decision  must  be  now,  as  it  was 
then,  against  the  validity  of  the  guaranty.  It  is  idle  to  enter  upon 
any  general  discnsBion  of  the  question  involved.  It  is  sufficient  to 
say  that  the  point  has  long  since  been  decided  against  the  plaintiff 
and  the  argument  on  both  sides  of  the  question  entirely  exhausted 
We  have  no  hope  that  we  could  add  any  thing  valuable  to  the  dis- 
cussion if  we  were  to  try,  and  we  therefore  affirm  the  order. 
The  order  of  the  county  court  is  affirmed. 

Judgment  ajfirmkL 


Mbbbbll  v.  Gabpbblu 

(49  Wis.  886.) 

Municipal  e&rparaUon  —  fforwUkment, 
A  mnnldpal  eorporation  \b  not  Bnbject  to  gamiBhment,  for  a  debt  to  a  dtlaen.* 

GARNISHMENT  proceedings  against  a  county  clerk,  in  respect 
to  county  orders  for  money.    The  garnishee  had  judgment 
beiow. 

Thomas  di  Puller,  for  appellant. 

Jf.  Jf.  (6  Z>.  Webster  J  for  respondent. 


•To  same  effect.  MempM»  t.  Jkufci  9  Helek.  SU),  SI  Am.  Bep.  SV. 
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'  Lyok,  J.  [Omitting  a  minor  oonsideratioii.  J  Bat  there  is  anothiHr 
and  an  insurmountable  impediment  to  a  recovexy  against  the  gar- 
nishee. The  county  clerk  is  the  mere  agent  or  instrument  of  the 
board  of  supenrisors  ;  his  custody  of  the  orders  in  question  was  the 
custody  of  the  county  ;  and  although  this  garnishee  proceeding  is 
in  form  against  the  county  clerk,  in  substance  and  l^gal  effect  it  is 
against  the  county.  It  has  been  the  settled  law  of  this  State  for 
nearly  twenty  years,  that  a  municipal  corporation  is  not  subject  to 
garnishment ;  and  it  is  too  late  to  change  the  rule  by  judicial  deter- 
mination.  Burnham  y.  Fond  Du  Lac,  15  Wis.  Id3  ;  Buffkam  r. 
Sacine,  26  id.  449.  The  principle  of  the  rule  was  also  asserted  in 
Hill  V.  La  Crosse  d  Mil.  Railroad  Co.,  14  Wis.  291. 

[Minor  matter  omitted.] 
-   Judgment  of  the  Circuit  Court  is  reversed,  and  the  cause  le* 
manded  with  directions  to  that  court  to  dismiss  the  garnishee  pro- 
peedings. 

Judgmeni  rmMTsed* 


DXLLS  T.   EbNKBDT. 

(4»Wia.6BS.) 

* 

(kntHtuUmudlano  —  qual^fieatUmM  of  wtmt — inyirtiy. 

Where  the  Oonstitation  prascribee  the  qoaUfications  of  y^fbnB^  wtthoat  leqalr. 
\ng  registration,  a  statate  which  adds  an  enactment  that  no  penon  shanfole 
unleee  registered  according  to  the  provii^ons  of  the  aet»  is  InTalid.  (9m 
note,  p,  790.) 

ACTION  against  inspectors  of  public  election  for  refusing  TOta. 
The  opinion  states  the  case.    The  defendants  had  judgment 
below  on  demurrer. 

*   Howard  Morris  and  Samuel  Howard,  for  appellants. 

X.  &  Dixon,  for  respondents. 

Ortok,  J.  This  action  is  brought  against  the  defendants  for 
refusing,  as  the  inspectors  of  election  of  the  first  precinct  of  the 
fifth  ward  of  the  dty  of  Milwaukee,  the  Tote  of  the  plaintiff  ofbni 
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at  the  general  election  of  1879.  The  complaint  shows  that  the 
plaintifl  had  all  the  qaalifications  of  a  legal  voter,  at  such  election 
and  in  snch  precinct,  required  by  article  3,  section  1,  of  the  Con- 
Btitution  of  the  State,  and  the  general  election  laws,  bat  fails  to 
state  that  he  had  complied  with  the  provisions  of  chapter  235  of 
the  Laws  of  1879,  requiring  his  previous  registration  to  entitle  him 
to  Tote,  or  that  he  was  within  the  exception  mentioned  in  the  eighth 
flection  of  said  act  This  act  requires,  as  a  prerequisite  to  the 
exercise  of  the  constitutional  right  to  vote  at  any  general  election 
named  in  the  act,  the  previous  registration  of  the  elector,  unless 
he  becomes  a  qualified  voter  after  the  last  day  for  completing  the 
re^stry  and  before  the  election.  The  demurrer  to  the  complaint 
was  sustained  by  the  Circuit  Court,  on  the  ground  that  the  plaintiff 
bad  not  become  a  registered  voter  as  required  by  said  act,  and  was 
Bot  within  said  exception.  Section  8  of  the  act  absolutely  prohibits 
any  elector  from  voting  at  such  election  unless  so  registered  or 
within  snch  exception  ;  and  the  only  question,  therefore,  for  the 
consideration  of  this  court  on  this  appeal  is  of  the  validity  of  said 
act.  A  few  plain  and  unquestionable  propositions  will  sufiBciently 
present  the  views  of  this  court  upon  the  question  of  the  constitu- 
tionality of  this  act 

The  elector  possessing  the  qualifications  prescribed  by  the  Consti- 
tntion  is  invested  with  the  constitutional  right  to  vote  at  any  election 
in  this  State.  These  qualifications  are  explicit,  exclusive,  and  nn- 
qnalified  by  any  exceptions,  provisos  or  conditions;  and  the  Constitu- 
tion, either  directly  or  by  implication,  confers  no  authority  upon  the 
le^slature  to  change,  impair,  add  to  or  abridge  them  in  any  resj^ect 
In  the  language  of  the  chief  justice  in  Page  v.  A  llen^  58  Penn.  St  846: 
**'  These  are  the  constitutional  qualifications  necessary  to  be  an  elector. 
Tbey  are  defined,  fixed  and  enumerated  in  that  instrument.  In 
those  who  possess  them  is  vested  a  high,  and  to  a  freeman,  sacred 
right,  of  which  they  cannot  be  divested  by  any  but  the  power 
which  establishes  them«  viz.:  the  people,  in  their  direct  l^slative 
capacity.  This  will  not  be  disputed.  For  the  orderly  exercise  of 
the  right  resulting  from  these  qualifications,  it  is  admitted  that 
the  legislature  must  prescribe  necessary  regulations  as  to  the  places, 
mode  and  manner,  and  whatever  else  may  be  required  to  insure  its 
full  and  free  exercise.  But  this  duty  and  right  inherently  imply 
that  snoh  regulations  are  to  be  subordinate  to  the  enjoyment  of  the 
right,  the  exercise  of  which  is  regulated.    The  ri^rht  most  not  be 
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impaired  bj  the  regalation.  It  must  be  regulation  purely,  not  de- 
struction. If  this  were  not  an  immutable  principle,  elements 
essential  to  the  right  itself  might  be  invaded,  frittered  awa;,  or 
entirely  exscinded,  under  the  name  or  pretense  of  regulation,  and 
thus  would  the  natural  order  of  things  be  subverted  by  making  the 
principal  subordinate  to  the  accessory.  To  state  is  to  prove  this 
position.  As  a  corollary  of  this,  no  constitutional  qualification  of 
an  elector  can  in  the  least  be  abridged,  added  to,  or  altered,  by  leg- 
islation or  the  pretense  of  legislation.  Any  such  action  woald  be 
necessarily  absolutely  void  and  of  no  efFect" 

The  learned  counsel  of  the  respondents,  in  respect  to  the  provis- 
ions  of  this  law,  used  the  following  language  in  his  printed  argu- 
ment: '^  No  elector  need  lose  his  right  to  vote.  No  elector  can  do 
so  except  by  his  own  default  or  negligence  in  these  particulars."  If 
this  were  a  correct  statement  of  the  effect  of  this  law,  then  it 
might  not  be  obnoxious  to  objection  in  the  particular,  which,  in 
our  opinion,  renders  it  unconstitutional  and  void.  By  the  effect  of 
this  law  the  elector  may,  and  in  many  cases  musi  and  win,  lose  his 
vote,  by  being  utterly  unable  to  comply  with  this  law  by  reason  of 
absence,  physical  disability  or  non-age,  and  an  elector  can  lose  his 
vote  without  his  own  default  or  negligence  in  these  particulars. 

This  language  of  the  learned  counsel  is  most  strikingly  suggest- 
ive of  the  very  vice  of  this  law  which  is  fatal  to  its  validity.  That 
vice  is,  that  the  law  disfranchises  a  constitutionally  qualified  elec- 
tor, without  his  default  or  negligence,  and  makes  no  exception  in 
his  favor,  and  provides  no  method,  chance  or  opportunity  for  him 
to  make  proof  of  his  qualifications  on  the  day  of  election,  the  only 
time,  perchance,  when  he  could  possibly  do  so.  This  law  under- 
takes to  do  what  no  law  can  do,  and  that  is  to  deprive  a  person  of 
an  absolute  right  without  his  laches,  default,  negligence  or  consent; 
and  in  order  to  exercise  and  enjoy  it,  to  require  him  to  accomplish 
an  impossibility. 

No  registry  law  can  be  sustained  which  prescribes  qualifications 
of  an  elector  additional  to  those  named  in  the  Constitution,  and  a 
registry  law  can  be  sustained  only,  if  at  all,  as  providing  a  reason- 
able mode  or  method  by  which  the  constitutional  qualifications  of 
an  elector  may  be  ascertained  and  determined,  or  as  regulating 
reasonably  the  exercise  of  the  constitutional  right  to  vote  at  an 
election.  If  the  mode  or  method  or  regulations  prescribed  by  law 
for  such  purpose  and  to  such  end,  deprive  a  fully  qualified  elector 
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of  Lis  right  to  vote  at  an  election,  without  his  fault  and  against  his 
willy  and  reqnire  of  him  what  is  impracticable  or  impossible,  and 
make  his  right  to  vote  depend  upon  a  condition  which  he  is  unable 
to  perform,  they  are  as  destructive  of  his  constitutional  right,  and 
make  the  law  itself  as  void,  as  if  it  directly  and  arbitrarily  disfran- 
chised him  without  any  pretended  cause  or  reason,  or  required  of 
an  elector  qualifications  additional  to  those  named  in  the  Constitu- 
tion. It  would  be  attempting  to  do  indirectly  what  no  one  would 
claim  could  be  done  directly.  It  is  quite  immaterial  to  the  point 
of  this  discussion  what  this  court  may  have  decided  in  respect  to 
the  registry  law  of  1864,  or  other  laws,  any  further  than  the  estab- 
lishment of  a  principle  which  may  be  applicable  to  and  govern  this 
peculiar  feature  of  the  law  of  1879 ;  and  the  decisions  of  other 
courts  in  respect  to  registry  laws  not  having  in  effect  this  provision^ 
need  not  be  here  reviewed. 

Without  further  discussion  of  original  principles,  it  is  sufficient 
and  conclusive  of  this  case  that  this  court,  in  State  ex  reL  v.  Bakery 
38  Wis.  71,  virtually  decided  the  question  here  raised,  and  estab- 
lished the  principle  which  is  applicable  and  fatal  to  this  sweeping 
provision  of  disfranchisement  found  in  section  8  of  the  law  under 
consideration.  In  that  case  the  registry  of  a  precinct  was  defective 
in  substance  and  form,  and  yet  the  electors  named  therein  are  held 
to  have  been  entitled  to  vote  at  the  election,  because  they  had  no 
notice  of  such  defect  and  were  themselves  not  in  fault.  In  the 
able  discussion  of  the  subject,  as  to  the  extent  of  legislative 
authority  in  regulating  the  exercise  of  the  constitutional  right  to 
vote,  by  his  honor,  the  chief  justice,  which  I  need  not  generally 
repeat,  it  is  said,  touching  this  exact  point:  ''The  voter  may  assert 
his  right  if  he  will,  by  proof  that  he  has  it ;  may  vote,  if  he  will,  by 
reasonable  compliance  with  the  law.  His  right  is  unimpaired,  and 
if  he  be  disfranchised  it  is  not  by  force  of  the  statute,  but  by  his 
own  voluntary  refusal  of  proof  that  he  is  enfranchised  by  the  Con- 
stitution." And  again:  ''  So  one  entitled  to  the  franchise  may  be 
sick,  or  absent,  or  imprisoned,  or  otherwise  disabled,  at  the  time  of 
the  registry.  But  the  Constitution  vests  and  warrants  the  right  at 
the  time  of  election,  and  every  one  having  the  constitutional  quali- 
fications then  may  go  to  the  polls,  vested  with  the  franchise,  of 
which  no  statutory  condition  precedent  can  deprive  him,  because 
the  Constitution  makes  him,  by  force  of  his  present  qualifications^ 
*  a  qualified  voter  at  such  election.' '' 
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In  case  the  voter  knows,  or  has  notice,  that  his  name  is  not  on 
the  registry,  the  opinion  further  holds:  '*  So  that  they  have  an 
opportunity,  if  they  will,  to  remove  the  difficulty,  each  voter  for 
himself,  by  complying  with  the  statutory  conditions.  In  such  case, 
if  a  voter  be  disfranchised,  he  is  by  his  own  omission  a  voluntary 
party  to  his  disfranchisement''  This  language  was  clearly  and 
pointedly  illustrative  of  the  real  question  in  that  case,  and  is 
authoritative  in  its  application  to  the  law  of  1879,  and  conclusive 
of  this  case. 

The  prohibition  in  section  8  is  clearly  unconstitutional  and  void* 
This  section  is  the  only  portion  of  the  act  which  provides  for  the 
legal  effect  and  consequences  of  the  registration,  or  want  of  regis- 
tration, required  and  regulated  by  the  other  portions  of  the  act, 
and  which  are  essential  to  the  full  force,  purpose  and  efficiency  of 
such  registration,  and  of  paramount  importance,  and  constitnte 
the  only  substantial  change  of,  and  material  difference  from,  the 
general  law  of  the  State  requiring  registration ;  and  it  is  therefore 
quite  apparent  that  the  legislature  would  not  have  enacted  the 
other  portions  of  the  act  had  they  foreseen  that  the  courts  wonld 
declare  such  part  of  section  8  unconstitutional  and  void.  This 
case  is  therefore  brought  within  the  rule  repeatedly  recognized  by 
this  court  for  declaring  the  whole  act  void.  Slausony,  City  of 
RcudnSy  13  Wis.  398;  State  v.  Dausman,  28  id.  541;  Stinger  y.  Hen- 
neman,  38  id.  504.  Judgment  reversed. 

NoTB  BT  THB  Rbportkr.~-Tatlor.,  J^  di88entiii|p,  observed  among  other  thingB:  **Itto 
argued  that  the  legislature  has  no  power  to  impose  any  other  conditioiia  upon  tte  rigbtof 
the  elector  to  vote  than  such  as  are  prescribed  by  the  Oonstitatlon ;  and  it  is  urged  thsft  i 
registry  law  which  requires  the  elector  to  make  proof  of  his  ri^t  to  vote  at  any  time 
before  the  day  of  the  election  is  imposing  a  condition  not  recognized  by  the  Oonstitiitioo. 
All  agree  that  the  legislature  must  necessarily  prescribe  the  manner  of  voting,  desigiiate 
the  ofBcers  who  shall  receive  and  canvass  the  votes,  the  place  where  the  votes  ahsll  lie 
recei  /ed,  and  the  form  of  the  ballot  voted,  and  may  also  prescribe  what  proof  the  elector 
shall  make  of  his  right  to  vote  at  an  election,  and  generally  do  all  that  may  be  deemed 
reasonably  necessary  to  secure  a  fair  and  honest  vote  of  the  electors.  If  in  the  Judg- 
ment of  the  legislature,  it  be  necessary  that  the  proof  of  the  elector^s  rfght  to  vote  at  any 
election,  in  order  to  secure  a  fair  and  honest  vote,  shall  be  made  on  some  ooovenleot  dsf 
or  days  previous  to  the  day  fixed  for  the  election,  what  constitutional  provision  foiMdetbe 
legislature  from  requiring  such  proof  to  be  so  made?  Oertalnly  the  law  which  Is  midef 
consideration  is  not  onerous  in  its  provisions,  and  every  elector  can  make  his  proof  by 
procuring  his  name  to  be  entered  upon  the  proper  register,  at  much  less  trouble  and 
expense  than  would  be  required  to  make  formal  proof  of  his  right  to  vote  on  the  day  o< 
election ;  and  yet  it  cannot  be  said  that  the  legislature  would  not  have  the  power  to  require 
each  elector  who  oflT ered  to  vote  on  the  day  of  the  election  to  ftimiah  proof  by  Mi  own 
affidavit,  backed  by  the  affidavit  of  some  other  person  or  persons,  of  his  right  to  vole,  and 
that  on  his  failure  to  do  so  his  vote  should  not  be  received/' 

"  Experience  has  demonstrated  thnt  registry  laws  are  necessary  to  Inson  a  ftdr  and 
honest  vote  in  aU  huge  cities,  and  such  Uws  have  been  enacted  and  enfoiced  In  sochdM 
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iB  ymry  many  of  the  States  of  the  Union  for  many  yean.  In  order  to  presenre  even  a  pre- 
tense of  purity  in  elections  in  the  laige  centers  of  population,  it  is  necessary  that  evidence 
of  this  right  of  the  electors  to  vote  should  be  produced  before  the  day  of  the  election,  to 
order  to  enable  the  real  electors  to  vote  on  that  day ;  and  it  would  be  highly  inconvenient. 
If  not  impossible,  to  malce  the  necessaiy  investigations  on  that  day.  Registration  is  In 
fant  nothing  more  than  a  method  of  taking  evidence  beforehand  of  the  right  of  the  elector 
to  vote  on  the  daj  of  the  electfon.  The  registry  law  in  question  in  this  case  throws  no 
obstructions  in  the  way  of  the  elector  who  desires  to  ^te.  If  he  voted  at  Che  last  previous 
election,  his  name  is  placed  on  the  register  without  any  action  on  his  part;  if  he  did  not. 
he  can  have  it  placed  there  by  appearing  in  person  before  the  board,  or  by  sending  a 
written  request  to liave  it  placed  thereon.  If  his  right  to  be  registered  is  questioned,  his 
Bsnas  Is  placed  thereon  upon  making  the  same  proof  he  would  be  required  to  make  If 
challenged  on  the  day  of  election.    There  Is  no  hardship  in  the  law. 

**  It  is  urged  that  the  voter  may  be  sick  or  absent  or  imprisoned  on  the  days  when  the 
refEistry  is  made.  The  law  provides  for  these  cases  so  far  as  it  is  reasonable  it  should  pro- 
vide^ If  the  elector  is  absent,  the  law  advises  him  when  the  registry  will  take  place,  and 
he  may  send  his  application  to  be  registered  in  writing;  he  need  not  appear  in  person. 
Even  if  he  were  imprisoned,  his  right  to  send  a  written  request  to  be  registered  would 
hardly  be  denied  him.  But  these  are  all  questions  addressed  to  the  consideration  of  the 
legislatiire,  and  not  to  the  court.  It  is  for  the  legislature  to  sat  vhat  shall  be  sufficient  to 
excuse  the  elector  from  registering  as  required  by  law;  and  when  the  legislature  has  passed 
a  law  which  gives  ample  opportunity  for  every  elector  to  register  if  he  wiU,  the  court  is,  in 
my  opinion,  transcending  its  power  in  declaring  the  law  void  because  the  legislature  has 
ssM  to  the  elector, '  Unless  you  register  you  cannot  vote.'  There  does  not  appear  to  me  to 
be  any  middle  ground.  The  elector  has  the  absolute  ri^t  to  vote  on  the  day  of  election  if 
he  has  then  the  qualiflcations  of  an  elector  under  the  constitution,  and  is  then  ready  to 
make  proof  of  his  qualiflcations,  as  was  stated  by  the  chief  Justice  in  the  case  of  State  v. 
JBolcer,  88  Wis.  71;  or  else  hemust^  if  required  by  law,  furnish  the  proof  of  his  right  to  vote 
by  registering  on  the  days  fixed  by  the  legislature  previous  to  the  day  of  election,  or  he 
may  be  prohibited  from  voting.  That  the  elector  may  be  absent  on  the  days  fixed  for 
registering,  that  he  may  be  sick  or  Imprisoned,  or  that  in  the  hurry  of  business  he  ma^' 
A-holly  forget  that  he  is  required  to  register,  until  it  is  too  late,  cannot  excuse  the  elector 
from  doing  that  which  is  necessary  to  secure  a  fair  election.  These  accidents  are  not  the 
fault  of  the  law,  and  cannot  affect  its  validity. 

**  Every  objection  which  is  made  to  this  law  was  made  fifty  years  ago  to  a  similar  law  In 
Massachusetts;  and  they  were  fully  and  most  satisfactorily  answered  by  Chief  Justice 
Sbaw  in  his  opinion  in  Cape n  v.  Foater,  12  Pick.  48S.  His  argument  in  that  case  was  so 
dear,  exhaustive  and  satisfactory,  and  his  conclusions  so  well  established,  that  every  court 
in  the  United  States  which  has  since  had  under  consideration  similar  registry  laws  has  fol- 
lowed and  approved  that  decision,  unless  the  case  of  State  v.  Baker  be  an  exception.  The 
law  of  Massachusetts,  which  was  under  consideration  in  that  case,  was  subject  to  every  ob- 
jection which  can  be  uiiged  against  the  law  of  this  State  now  under  consideration.*' 

*'ln  Hyde  v.  Brush,  34Conn.  454,  the  court  sustained  a  registry  law  which  provided  that  no 
person  should  vote  unless  his  name  was  on  the  registry;  and  the  law  of  Oonnecticnt  pro- 
vided, as  our  own  law  does,  that  the  registry  should  be  completed  on  the  Wednesday  be- 
fore the  election,  except  that  persons  who  became  electore  by  naturaUxation  or  age  after 
that  day  might  be  entered  on  the  register  after  that  date.  In  People  v.  Koppiekonif  1ft 
Mich.  842,  the  Supreme  Court  of  that  State  unanimously  declared  the  registry  law  of  the 
State  constitutional  and  valid,  which  prohibited  any  voter  from  voting  whose  name  was- 
not  registered.  The  only  difference  between  that  law  and  the  one  under  consideration  in. 
this  case  Is,  that  it  permitted,  in  the  discretion  of  the  inspectors,  a  person  to  register  and 
vote  upon  the  day  of  the  election  upon  his  satisfying  the  inspectors,  by  his  testimony 
under  oath,  that  he  was  a  qualified  elector,  and  'that  owing  to  sickness  or  bodily  inflrm- 
tty  of  himself  or  some  near  relative  residing  in  the  same  household  (giving  the  name  of 
said  relative),  or  owing  to  his  absence  from  the  township  on  public  or  official  business, 
or  his  own  business,  and  without  intent  to  avoid  or  delay  his  registration  during  the  then 
last  session  of  the  board,  he  has  been  prevented  from  causing  his  name  to  be  previously 
registered ;  and  also  producing  some  qualifled  elector,  not  a  candidate  for  office  at  suck 
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election,  to  make  OAth  before  the  inspectors  that  he  is  well  acquainted  with  the  appUcaat 
for  registry,  and  that  he  has  good  reason  to  believe,  and  does  believe,  that  all  the  state- 
ments of  the  applicant  are  true.' 

'*  In  Edmoiu/s  v.  Banlnuryt  %  Iowa,  967,  the  Supreme  Court  of  Iowa  held  a  regiatiy  law 
valid  which  prohibited  the  elector  from  voting  imless  his  name  appeared  on  the  registfT 
made  and  corrected  previoas  to  the  election,  but  allowed  the  non-registered  eiecfor  to 
vote  p.ovided  he  made  an  affidavit  showing  that  he  was  a  qualifled  elector,  and  also 
'showing  a  proper  reason  for  not  appearing  before  the  board  on  the  day  for  oorreetlBg 
■nch  rogister,  and  the  affidavit  of  a  person  whose  name  is  on  the  register  that  he  knows 
such  person  to  be  a  resident  of  the  township.* 

**  People  V.  Laine,  88  Cal.  55,  and  Webster  v.  BymeM,  34  id.  S73.  the  Sopieme  Ooori  of 
Oalif omia  held  a  registry  law  valid  which  absolutely  prohibited  any  person  from  voting 
whose  name  did  not  appear  upon  the  register  or  poll  list  previously  prepared .  Hie  law  Is 
very  elaborate  in  its  provisions:  and  although  the  elector  may,  under  certain  cirrrnnsran- 
ces,  have  his  name  entered  on  the  poll  Ust  at  any  time  before  the  poll  of  the  cileciion  Is 
opened,  on  the  day  of  election,  yet  in  order  to  get  it  entered  thereon  after  thirty  days  be- 
fore the  day  of  the  election,  he  must,  in  addition  to  further  proofs,  furnish  the  boanl  of 
registratloD  his  affidavit  setting  forth  reasons  satisfactory  to  the  board  why  he  did  not  ap> 
ply  and  procure  the  enrollment  of  his  name  on  said  poll  list  previous  to  said  thirty  days. 

In  New  York  there  has  been  a  registiy  law  for  the  cities  of  the  State  for  more  than  Cf< 
teen  years.  In  all  respects  like  the  law  now  under  consideration,  except  that  the  law  ol 
1805  provides  that  the  board  of  registry  shall  be  in  session  on  the  Monday  before  the  gjectios 
for  the  purpose  of  making  corrections  and  revising  the  same ;  and  the  law  as  amended  la 
1832  provides  that  the  registry  shall  be  completed  on  the  Saturday  next  before  the  elee* 
iion  ;  but  both  the  law  of  1865  and  that  of  187S  absolutely  prohibit  every  penon  from  voC> 
ing  whose  name  is  not  on  the  register,  and  its  conitltutlonallty  has  never  been  qoestjonerf 
by  the  courts  or  the  profession  of  that  State.  In  the  only  cases  which  have  been  brongfak 
to  our  notlCQ  In  the  courts  of  that  State  in  which  the  validity  of  the  law  might  have  been 
considered,  it  does  not  appear  that  its  invalidity  was  suggested  either  by  the  counsel  or 
the  court.  PtopU  v.  Thaehert  55  N.  T.  625;  pBople  v.  WO&on,  88  N.  Y.  181  It  wouU  seem 
highly  improbable  that  a  law  which  infringed  the  constitutional  rights  of  the  eleetois  of 
that  great  State  would  be  quietly  submitted  to  and  renmin  unquestioned  by  the  elector^ 
the  legal  profession,  and  the  courts  of  the  State,  for  fifteen  years  and  more. 

''InBylerv.  ^afcer,47Ill.  101,ltwasheldthat  the  registry  law  of  Illinois  was  avslki 
law.  This  law  is  similar  in  all  respects  to  the  act  of  1864  of  this  State,  except  that  the 
non-registered  voter  was  allowed  to  vote  on  making  proof  in  the  manner  prescribed  In  the 
statute  of  his  right  to  vote,  on  the  day  of  the  election,  without  showing  any  excuse  for 
not  registering.  In  this  case  the  learned  Judge  who  delivered  the  opinion  ssyi:  ^Them 
can  be  no  question  that  the  legislature  may  provide  all  reasonable  safeguarda  to  preserve 
the  ballot-box  from  fraud ,  and  to  maintain  the  purity  of  our  elections.  As  the  wisdom  of 
our  laws,  and  the  tair  and  impartial  administration  of  justice  depend  upon  the  ollloecs 
chosen  by  the  people,  and  even  the  perpetuity  of  our  present  form  of  goveramenteea 
only  be  maintained  by  preserving  our  elections  free  from  fraud  and  cotruption,  all  nar 
sonable  requirements  for  the  purjxwe,  not  calculated  to  abridge  the  elective  frsadilse,  are 
within  the  scope  of  the  legislative  power.* 

**  Davis  V.  School  DIttHct,  44  N.  H.  888,  although  not  a  case  arising  under  a  registiy  Isv. 
Involved  the  same  principles,  and  the  court  cited  Capen  v.  Foster  with  approvaL** 

**The  only  cases  which  have  been  brought  to  our  attention  In  which  the  power  of  the 
legislature  to  pass  a  registry  law  has  been  seriously  questioned,  since  the  dedskm  in  the 
case  of  Capen  v.  f\Mter,  are  Page  v .  Alien,  58  Penn.  St.  888.  and  BaUerson  v.  Borbw,  M 
Id.  54.  In  the  first  case  the  majority  of  the  court  held  the  law  of  Pennsylvania  then 
under  consideration  void ;  but  it  will  be  seen,  by  an  examination  of  the  case,  that  the 
third  Judge  who  concurred  in  the  majority  opinion  holding  the  law  void,  did  so  expresiitT 
on  the  ground  that  it  was  so  framed  as  to  necessarily  deprive  one  class  of  electors  of  the 
right  to  vote.  Chief  Justice  Tbompson,  who  delivered  the  opinion  of  the  court  holding  tks 
act  void,  bases  his  opinion  upon  two  grounds:  firsts  that  it  Is  impossible  to  execute  tke 
law;  and  seconAt  that  the  law  necessarily  deprived  one  class  of  electors  of  the  right  to 
vote.**  *"  Justices  Aawsw  and  Rbad,  who  dissented  and  held  the  law  constltutlonsl,  ga** 
such  aoonstmctlon  to  the  ^ct  asto  avoid  the  diflkmlty  foun^  by  the  majority.** 
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Lettlb  v.  Gitt  of  Madison. 

(4»  WiB.606.) 

Mtmic^^  epTporation — tuffUgenae — exkOnUian  of  animai$  in  jffMf— Immimi 

A  citj  lioenaed  an  exhibition  of  wild  animals,  withoat  spedfjing  an/  plaee. 
Theownerexhibited  them  in  a  pablio  street;  whereby  the  plaintifPs  wife  soa- 
tained  a  personal  injorj.   Hdd,  that  the  dtj  was  not  liable.    {8e6  noU^p.  705.) 

ACTION  of  negligence  for  personal  injury.  The  facts  will  be 
found  in  the  former  report  of  the  case,  24  Am.  Rep.  435. 
After  that  decision,  the  defendant  answered,  admitting  that  the 
officers  of  the  city  granted  a  license  to  one  Carr  to  exhibit  a  bear 
or  bears  in  the  city,  but  denying  that  such  license  authorized  such 
•exhibition  to  be  made  upon  any  public  street,  and  alleging,  in  sub- 
stance,  that  the  license  was  granted  with  full  notice  and  instruc- 
tions to  Carr  that  the  exhibition  must  be  made  *^  in  some  lot  or  in- 
closure  or  building  away  from  the  public  streets  and  thoroughfares 
in  said  city.'*  The  answer  further  alleged,  that  if  the  exhibition 
was  in  fact  given  in  a  public  street,  it  was  so  given  in  violation  of 
said  license,  notice  and  instructions,  and  of  law,  and  without  the 
knowledge  of  the  city  or  its  officers  or  agents;  and  that  if  State 
street  was  incumbered  or  obstructed,  or  a  nuisance  was  created 
therein,  by  such  an  exhibition,  the  city,  its  officers  and  agents,  had 
no  notice  or  knowledge  thereof  before  the  time  of  the  injury  com- 
plained of.  The  opinion  states  other  facts.  The  plaintiff  had 
Judgment  below. 

Smiih  d  Lamb,  for  appellants. 

OiUf  Bashfard  Spildc  and  Wm,  F.  Vilas,  for  respondent 

Cole,  J.  The  learned  Circuit  Court  instructed  the  jury,  in  sub* 
stance,  that  the  defendant  city  was  liable  for  the  injury  sustained 
by  the  plaintiff's  wife,  if  its  police  officers  or  proper  authorities 
were  negligent  in  failing  to  prevent  the  bear  show  in  the  street. 
This  was  supposed  to  be  the  meaning  of  the  decision  of  this  court 
ou  the  former  appeal,  as  reported  in  42  Wis.  643;  8.  c,  24  Am.  Rep. 
435.  It  is  possible  that  this  is  an  admissible  construction  of  the 
opinion,  arising  from  its  brevity,  and  from  the  failure  of  the  writer 
YoL.  XXXY— 100 
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to  express  with  precision  the  real  ground  npon  which  the  complaint 
was  held  good.  But  it  is  to  be  regretted  that  the  opinion  is  open 
to  that  construction,  for  certainly  the  writer  did  not  intend  to  rest 
the  liability  of  the  city  npon  any  such  ground.  In  SchtMz  v.  City 
of  Milwaukee,  49  Wis.  254  {ante,  p.  779),  Mr.  Justice  Lyon  states 
accurately  the  ground  of  that  decision,  in  saying  that  *^  the  complaint 
was  construed  as  alleging  that  the  authorities  of  the  city  expressly 
authorized  or  licensed  the  exhibition  of  the  bears  on  State  street, 
knowing  the  dangerous  character  of  the  exhibition.'^  I  say  in  the 
opinion,  that  the  allegations  of  the  complaint  show  that  the  agents 
of  the  city  not  only  knowingly  and  carelessly  allowed  one  of  its 
principal  streets  to  become  obstructed  by  an  exhibition  of  wild  an- 
imals therein,  which  exhibition  was  calculated  to  produce  injuiy  to 
persons  lawfully  trayelling  along  the  street,  but  that  it  was  ayerred 
that  such  exhibition  was  authorized  and  sanctioned  by  the  city. 
By  this  language  was  meant  that  the  city  expressly  authorized  the 
bear  show  in  the  street;  in  other  words,  granted  the  license  to  Can 
to  exhibit  the  animals  in  that  place  according  to  the  complaint 
But  it  was  not  intended  to  affirm  the  doctrine  that  the  city  was 
liable  if  its  police  officers  neglected  to  prevent  the  owner  of  the 
bears  from  making  an  improper  use  of  the  street  for  a  show  ground. 
The  distinction  seems  obvious  between  a  case  where  the  officers 
of  the  city  authorize  and  license  a  show  in  the  highway  —  that  is, 
become  themselves  active  agents  in  the  commission  of  the  wrong, 
—  and  one  where  they  are  merely  negligent  in  preventing  such  show 
or  improper  use  of  the  street.  Doubtless  the  city  officers  were  in 
duty  bound  to  be  diligent  to  prevent  the  show  in  the  street  where 
it  might  cause  injury  to  persons  travelling  thereon.  But  if  they 
failed  to  perform  that  duty,  and  an  injury  resulted  fromt  this  omis- 
sion, we  do  not  understand  that  the  law  renders  the  city  liable  for 
such  neglect.  It  was  further  suggested  that  the  liability  of  the 
city  arose  from  the  fact  that  it  granted  a  license  for  the  exhibition, 
for  which  a  fee  was  received  which  went  into  the  city  treasarj. 
But  this  fee  was  not  exacted  merely  for  revenue.  The  granting  of 
licenses  for  shows  was  a  police  regulation,  and  the  fee  demanded 
was  not  intended  to  be  for  i-ovenue,  strictly  speaking.  It  appears 
in  this  case  that  the  license  was  a  general  one  '^  to  give  a  bear  show** 
on  the  day  named.  It  was  not  necessary  to  state  in  the  hoenae 
that  the  exhibition  was  to  be  at  a  proper  place,  away  from  the  pub- 
lic street    This  would  be  implied.    As  a  matter  of  fact^  it  ^>pei» 
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that  Uarr  was  told  by  several  of  the  officers  of  the  city  that  he 
mast  not  exhibit  the  bears  on  the  street,  bat  go  off  on  some  private 
lot    Still,  we  mast  assame  that  the  jary  foand,  under  the  charge 
of  t|ie  courts  that  the  officers  were  negligent  in  not  taking  effectual 
means  to  prevent  the  exhibition  on  the  street  before  the  accident 
happened ;  that  is  to  say,  they  were  guilty  of  a  nonfeasance,  or  an 
omission  of  duty  as  public  officers.     But  for  such  negligence  no 
action  will  lie  against  the  city.     SchuUz  v.  City  of  Milwaukee^  supra. 
Even  the  granting  of  a  license  did  not,  under  the  circumstances, 
impose  upon  the  city  tho  responsibility  of  seeing  that  the  exhibi- 
tion was  had  in  a  suitable  place,  and  conducted  in  a  proper  manner. 
All  this  would  be  implied ;  the  licensee  would  attend  to  it  himself. 
Nor  should  the  receipt  of  a  license  fee  be  considered  as  affording  a 
consideration  for  an  implied  undertaking  on  the  part  of  the  city  to 
be  answerable  for  tho  neglect  of  its  police  officers  to  perform  their 
official  duty  and  prevent  the  exhibition  in  an  improper  place.    The 
show  licensed  was  not  necessarily  dangerous  to  travellers  on  the 
streets,  or  to  any  one,  if  it  had  been  held  on  a  private  lot,  as  the 
city  officers  doubtless  expected  it  would  be.    In  any  view  which  we 
have  been  able  to  take  of  the  case,  we  think  the  instruction  of  the 
court  as  to  the  liability  of  the  city  is  erroneous,  and  that  there 
must  be  a  new  triaL 

Judgment  reversed,  and  new  trial  awarded. 

Horn  BT  TBM  BEPOBTKR.~In  Ccle  ▼.  City  of  NetotjurjfporU  Massachusetts  Supreme 
Otmit,  1880,  the  declaration  alleged  that  the  city,  by  its  clerk,  duly  authorised,  contracted 
with  the  owners  of  an  animal,  known  as  the  "  Sacred  Oz,'*  auUiorising  them  to  erect  a 
booth  on  Market  square,  and  to  occupy  the  highway  for  the  use  and  exhibition  of  the 
animal  for  the  consideration  of  ^BO  a  day ;  that  the  mayor  and  aldermen  of  the  city,  by 
the  dty  ordinances,  are  authorized  to  grant  permission  to  maintain  tents  and  booths  in 
pnbUc  places  and  upon  the  public  highways  for  the  purpose  of  exhibition,  and  are  author- 
ised to  lease  and  grant  permission  to  use  the  same;  that  the  ox  emitted  an  offensive  odor, 
which  in  its  nature  is  obnoxious  to  horses  and  cattle,  frightening  and  causing  them  to 
become  unmanageable;  that  the  ox  was  also  of  an  uncouth  and  strange  shape  and  appear- 
ance, and  was  caparisoned  in  a  gaudy  and  strange  manner,  bo  that  he  was  an  object  of 
terror  to  horses  and  cattle;  that  the  plaintiff *s  cart  and  horse  were  lawfully  travelling 
along  Menimac  street,  the  horse  being  well  broken  and  kind,  and  being  drivea  by  a  safe 
and  experienced  driver,  who  exercised  due  caution,  and  near  Market  square  met  the  ox, 
which  was  being  led  back  and  forth  for  his  usual  end  necessary  exercise:  and  that  the 
horse  was  frightened  by  the  odor  and  frightful  appearance  and  caparison  of  the  ox,  and 
ran  and  overturned  the  cart,  damaging  it  so  that  it  was  substantially  destroyed,  and  seri- 
Gusly  injuring  the  horse  The  defendant  demurred.  The  demurrer  was  sustained,  on  the 
ground  that  at  the  time  of  the  accident  the  ox  was  not  in  the  place  for  the  use  of  which 
the  dty  received  compensation,  nor  in  charge  of  any  agent  of  the  city,  and  the  dty  was 
not  responslbie  for  the  fright  while  both  animals  were  travelling  along  the  highway. 

In  Btven  v.  OUy  Couneii  of  Auffuutcu,  Georgia  Supreme  Oourt,  Nov.  1880,  it  was  held, 
where  tha  dty  ooundl  passed  an  ordinance  forbidding  the  running  at  large  of  cattle  in  it* 
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streets,  but  subeeqaently  suspended  Its  operation  Indeflnitely,  on  the  gromid,  amooff  otbeci, 
that  the  growth  of  weeds  and  grass  was  too  luxuriant  for  comfort,  healthand  good  appear- 
aiice;  that  one  who  was  gored  by  a  oow  running  at  large  in  the  streets  would  not  have  a 
cause  of  action  against  the  city.  Nor  would  the  prindpie  be  altered  tytliB  fact  that  tht 
owner  paid  a  municipal  tax  on  the  cow. 
Bee  SchullM  ▼.  CityqfMUvauHee^  anU^  p.  779. 


Hazxltok  t.  Wkvk. 

(49  Wla.  961.) 

Treipaia—$<Ue  and  remowil  of  timber  tmrongfiU^  euL 

Where  one  wrongf  ally  cuts  timber  on  the  laada  of  another  and  mUs  il  tt 
an  innocent  purchaeer,  the  entry  upon  the  lands  and  remoTal  of  the  timber 
hj  such  purchaser  is  tresspass. 

TRESPASS.    The  facts  safficiently  appear  in  the  opinion.    Th9 
defendant  had  judgment  below. 

G,  W.  HazeUon^  for  appellant,  in  person. 

0,  ir.  Caie^  for  respondent 

Cole,  J.  In  the  court  below  this  was  treated  as  an  action  of  tres- 
pass for  unlawfully  entering  upon  the  plaintifiTs  land  and  cutting 
and  removing  therefrom  a  quantity  of  pine  timber.  There  was  no 
dispute  on  the  trial  that  the  logs  were  cut  on  the  plaintilTf  Urid. 
and  that  the  defendant  Week  had  them  and  mano&ctnred  them 
into  lumber.  Nor  was  there  any  claim  that  defendant  Week  him- 
self cut  any  of  the  logs.  It  is  clearly  established  by  the  evidence, 
and  the  fact  is  conceded,  that  he  did  not,  but  that  the  defendant 
Hughes,  with  his  brother,  and  persons  employed  by  them,  actoally 
out  the  timber.  The  contention  in  the  court  below  was,  whether 
Week  employed  the  brothers  Hughes  to  cut  the  timber,  agreeing 
to  pay  them  for  their  work,  or  whether  he  simply  agreed  to  buy  die 
logs  of  them,  which  they  cut  on  their  own  responsibility. 

It  seems  to  have  been  assumed  by  the  learned  Circuit  Courts  that 
if  Week  merely  agreed  to  buy  the  logs  which  Hughes  cut,  then  he 
would  not  be  responsible  in  this  action  of  trespass ;  for  the  coork 
in  effect  charged  upon  this  question,  that  if  ttie  jury  fonnd  from 
the  testimony  that  Week  employed  Hughes  to  cat  the  logs  for  him 
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agreeing  to  pay  him  for  his  work,  then  ho  would  be  liable  for  the 
trespass  ;  but  if  the  agreement  simply  was  that  Week  would  buy. 
the  logs  which  Hughes  got  out,  and  then  Week  took  them  under 
that  arrangement,  without  notice  or  knowledge  of  the  trespass  by 
Hughes,  then  he  would  not  be  liable  in  an  action  for  such  trespass*. 
This  charge  was  excepted  to  by  the  plaintiff ;  and  in  view  of  the 
evidence  there  can  be  no  donbt  that  it  was  well  calculated  to  mis- 
lead the  jnry  to  his  prejudice.  It  may  be  assumed  at  the  outset 
that  Week  purchased  the  logs  of  the  Hugheses,  as  he  said  he  did, 
in  good  faith,  without  notice  that  they  had  been  guilty  of  trespass 
in  cutting  them.  He  was  sworn  on  his  own  behalf  on  the  trial, 
and  testified  to  this  effect.  He  says  that  the  agreement  was  that 
he  was  to  purchase  the  logs  which  the  Hugheses  should  cut,  at  three 
dollars  per  thousand,  they  furnishing  their  own  timber.  He  ad- 
mits that  he  went  upon  the  plaintiff's  land  not  knowing  who  owned 
it  at  the  time,  and  examined  the  logs,  which  were  banked  thereon. 
He  denies,  however,  that  he  knew  these  logs  had  been  cut  upon 
this  land.  But  he  says  that  he  furnished  a  man  to  aid  in  scaling 
the  logs,  and  on  his  cross-examination  makes  this  admission  :  "  I 
removed  the  timber  from  the  land,  or  my  men  did,  and  I  paid  them 
for  it  Frank  helped,  and  that  was  a  part  of  the  bargain,  that  he 
should  help  get  the  logs  into  the  creek.  I  paid  for  men  to  go  up 
and  get  the  logs  and  drive  them  down.  *  *  *  I  did  not  know 
when  I  made  the  bargain  with  the  Hugheses,  in  the  fall  of  1875,. 
that  they  had  previously  trespassed  on  lands  where  they  had  no 
right'' 

Now,  assuming,  as  we  do,  that  this  is  a  true  version  of  the  trans- 
action—  that  Week  had  merely  agreed  to  purchase  of  the  Hugheses 
the  logs  which  they  might  cut  and  get  out — yet  if  the  Hughes 
brothers  entered  upon  the  plaintiff's  land  without  right  or  author- 
ity, and  committed  a  trespass  by  cutting  the  timber  standing  thereon, 
and  Week,  with,  his  servants,  also  entered  upon  the  premises  and. 
removed  the  logs  and  converted  them  to  his  own  use,  he  is  respon- 
sible equally  with  the  Hugheses  to  the  owner,  or  plaintiff,  for  the 
value  of  the  logs  thus  carried  away.  The  Hughes  brothers  certainly 
acquired  no  title  to  the  timber  by  severing  it  from  the  soil ;  they 
were  simply  wrong-doers,  and  consequently  could  confer  no  title  by 
the  formality  of  a  sale.  As  soon  as  the  timber  was  cut  it  became 
the  personal  property  of  the  owner  of  the  land,  and  Week,  in. going 
upon  the  premises  and  removing  the  logs  without  authority  from 
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such  owner,  was  a  trespasser,  and  liable  in  damages  for  the  wrong. 
It  is  not  essential  to  that  responsibility  that  the  element  of  a  willful 
or  intentional  trespass  should  enter  into  the  transaction  ;  it  was 
sufficient  that  he  was  taking  away  property  which  he  had  no  right  to 
remoTe.  If  he  did  not  know  who  owned  the  land,  he  was  bound 
to  know  that  the  logs  seTered  from  the  soil  were  the  property  of  the 
owner,  whoever  he  might  be,  and  that  without  the  consent  of  such 
owner  he  had  no  right  to  interfere  with  the  property.  The  rule  of 
law  is  well  settled  in  this  court. 

.    In  Dexter  t.  Cole,  6  Wis.  319,  which  was  an  action  of  trespass^  it 
appeared  that  the  defendant,  who  was  a  butcher  in  Milwaukee,  wis 
driving  some  sheep  he  had  purohased,  toward  the  ci^,  upon  the 
highway,  when  they  became  mixed  with  a  small  lot  belonging  to  the 
plaintiff,  which  were  running  at  large  upon  the  highway.    The  de- 
fendant drove  the  whole  flock  into  a  yard  near  the  road  for  the  pur- 
pose of  parting  them,  and  did  throw  out  a  number  which  he  did 
not  claim,  and  pursued  his  way  with  the  remainder  to  hisdanghter- 
house,  where  they  were  slaughtered  in  his  busmess.    The  evidence 
tended  to  show,  and  the  jury  found  it  did  show,  that  some  four  of 
the  plaintiff's  sheep  remained  in  the  flock,  and  were  driven  to  Mil- 
waukee and  slaughtered.    The  court  sustained  the  action  on  the 
ground  that  any  unlawful  interference  with,  or  acts  of  ownership 
over,  property,  to  the  exclusion  of  the  owner,  was  sufficient  to  sus- 
tain the  action,  and  that  it  was  not  necessary  to  show  actual  or  forci- 
ble dispossession  of  property ;  that  the  intent  did  not  necessarily 
enter  into  the  trespass  ;  that  it  was  sufficient  if  the  act  done  wa« 
without  a  justifiable  cause  or  purpose.     But  perhaps  the  case  near- 
est in  point  to  the  one  at'  bar  is  Higginetm  v.  Torh,  5  Mass.  34L 
The  head  note  thus  states  the  case:    **  A.,  having  entered  thedose 
of  B.,  and  having  cut  a  quantity  of  cord  wood,  sells  the  same  to  U., 
who  hires  D.,  the  master  of  a  coasting  vessel,  to  go  in  company 
with  G.  and  transport  the  wood  to  market    D.  was  held  liable  for 
the  value  of  the  wood  in  an  action  of  trespass  qtMreckiMfum  frejii^ 
brought  by  B.,  although  it  was  agreed  he  was  ignorant  of  theorigi* 
nal  trespass  committed  by  A." 

In  Hobari  v.  Haggei,  12  Me.  67,  which  was  an  action  of  trespaai 
for  taking  an  ox  belonging  to  the  plaintiff,  it  was  proved  that  the 
defendant  met  the  plaintiff  in  the  street,  and  bought  of  the  latter 
an  ox,  which  the  plaintiff  directed  him  to  go  and  take  out  of  hii 
indosure,  and  the  defendant,  by  mistake,  took  the  wrong  or.    Tb» 
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defendant  was  held  liable  in  the  action.  The  court  says:  ''The 
taking  of  the  plaintiflTs  ox  was  the  deliberate  and  Toluntary  act  of 
the  defendant.  He  might  not  haTe  intended  to  commit  a  trespass 
in  80  doing.  Neither  does  the  officer,  when,  on  a  precept  against  A., 
he  takes,  by  mistake,  the  property  of  B.,  intend  to  commit  a  trespass; 
nor  does  he  intend  to  become  a  trespasser  who,  belieying  that  he  is 
catting  timber  on  his  own  land,  by  mistaking  the  line  of  division, 
cats  on  his  neighbor's  land  ;  and  yet  in  both  cases  the  law  would 
hold  them  as  trespassers.''  Gooley  on  Torts,  348,  lays  down  the 
same  doctrine. 

But  it  would  sfsem  to  be  quite  unnecessary  to  extend  our  remarks 
upon  this  question.  The  above  authorities,  and  others  which  might 
be  cited,  of  the  same  import,  abundantly  show  that  the  defendant 
Week,  by  entering  upon  the  premises  of  the  plaintiff  and  removing 
therefrom  the  logs  in  controversy,  was  simply  a  wrong-doer,  and  is 
responsible  in  damages  for  the  value  of  the  property  taken.  If  he 
did  not  intend  to  commit  a  trespass,  of  course  no  exemplary  dam* 
ages  could  be  recovered  against  him ;  but  he  is  surely  liable,  upon 
every  just  principle,  for  the  value  of  the  property  which  he  unlaw- 
fully removed  and  converted  to  his  own  use.  Therefore,  without 
noticing  the  other  questions  discussed  on  the  briefs  of  counsel,  we 
must  reverse  the  judgment  and  order  a  new  trial 

It  is  so  ordered. 

JudfftnenU  nverted,  and  nmp  trial  ard$mL 
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ABORTION. 
Ae  Criminal  Law,  487. 

ACCOUNT. 
]    5i»Lt]tiTAttoir  ov  Action,  496. 

.  ACKNOWLEDGMENT. 
Am  Limitation  op  Action,  416. 

ACTION. 

of  dudrM  of  iiooki]    An  action  Ilea  for  oonvenkm  of  ** 
of  stoek,"  rather  than  for  the  certiacate.    Payne  ▼.  BUioi  (OaLX  M. 

ii$$  Fraud,  511;  Nbootiablr  Instrument,  saO^SM. 

ADULTERY. 
8t6  Criminal  Law,  2S8w 

ADVERSE  POSSESSION. 
8es  Trust,  617. 

AOENCY. 

1.  BankiootiirlBg  drift ioroollootfon  ata  distaaoo— Mtton  fer  naf^igmoo 
of  SQh-ag ant]  A  bank  receiving,  for  collection,  a  draft  payable  at  a  dis- 
tant place,  and  transmitting  the  same  to  a  reputable  agent  at  that  place. 
Is  not  liable  for  loss  incurred  by  the  negligence  of  the  latter,  and  having 
▼olnntarily  paid  the  claim  of  the  payee,  cannot  maintain  an  action  for 
SQch  negligence  against  sach  agent.  Bank  of  LouimnUs  v.  JVrsrt  National 
Bank  of  KnomniU  (Baxt.),  691. 

&  To  draw  hill  —  strictly  constmed  —  estoppaL]  An  agent  authorised  to 
draw  a  bill  of  exchange  in  his  own  name  cannot  draw  in  the  name  of  his 
principal,  and  the  principal  is  not  estopped  from  refusing  payment  by  his 
prsvioiia  payment  of  a  similar  bill.  Bank  of  Deer  Lodge  ▼.  Hfupe  Mining 
OmpMg  (Blont),  45a 

Aa  Bill  of  Lading,  488;  Carribr,  4iii 

ALTERATION. 
See.  Nbootiablb  Instrument,  393, 498b 
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ANIMALS. 

litnoniaorwMol.]    ^SIm  GbnrsACT,  888 ;  Suhdat,  408. 

Am  Mukicipal  Corpoilatioh,  708. 

ARBITRATION. 

1*  B«iit  to  be  leltled  by.]  An  agreement,  in  m  written  lenae,  lor  the  leMval 
thereof,  and  to  pay  as  rent  for  each  renewal  term  a  certain  pereentaft 
upon  the  cash  valne  of  the  premises,  to  be  fixed  hy  appraisers,  is  not 
an  arbitration,  and  the  parties  are  not  entitled  to  notice  of  hearing,  sad 
the  appraisal  is  condosiTe,  unite  fraadalent     Jhrian  t.  OaU  (JR),  M, 

ASSAULT. 
See  Criminal  Law,  704. 

ASSIGNMENT. 

Of  lease.]    See  LANDiiORD  and  Tbnakt,  878^ 

See  Nbootiablb  Inbtrumkut,  980. 

ATTEMPT. 
80s  Criminal  Law,  088. 

ATTORNEY. 

!•  AMignedto  defend  panper  criminal  —  oompeaseHon,)  In  the  abs— m  sf 
statutory  regulation,  an  attorney  assigned  by  the  court  to  defend  a  paaptr 
criminal  has  no  claim  upon  the  public  for  fees  or  expenses.  ITsfSi 
QmtUjf  ▼.  Wailer  (Penn.  St.),  886. 

&  PnUio  policy.]  An  agreement  by  an  attorney  to  .turn  OTer  to  another  stto^ 
ney  notes  which  he  holds  for  collection  is  iuTalid.  Ane&y  ▼.  GruM 
(Iowa),  887. 

B*  Restraint  of  trade.]  An  agreement  not  to  practice  law  in  a  paiticaJif 
town  is  yalid.  Id. 

4.  Statoto  of  frauds — time  of  peitemanoe.]  The  provisioo  of  the  scststs 
of  frauds  respecting  contrasts  not  to  be  performed  wlttUaafMrappIlM 
only  to  those  not  to  be  so  performed  on  either  side.  A. 

Bzeootion  of  deed  by.]    See  Dbkd,  404. 

See  Taxation,  88. 

BAGOAOE. 
See  Carrier,  188, 888. 

BAIL. 
Frinoipel  impriaoaed  in  another  State.]    A  surety  In  a  lecognlssaw  li  Mt 


rsleased  by  the  inability  of  the  principal  to  fulfill  the  conditioB,  by 
son  of  his  conviction  and  imprisonment  in  another  State.    Sl^  ▼•  Afs 
(Mo.).  487. 

See  Sunday.  128. 
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BANE. 

BANKBUPTCT. 

IHiohMf  —  fldiioiMfy  ctobi — nmfcr  in  JadgBMOt.]  A  debt  ciettid  whito 
acUng  in  a  fldndarj  chmimcter  is  not  discharged  in  baakittplcy,  aithnagfc 
nMHgvdinaJndgniMit.     If  odtf  ▼•  CSor A  (Iowa),  Mi 

BAR. 
8—  Grdixval  Law,  788. 

BILL  OF  LADING. 

1*  Bj  afMi'Mloppal  of  prinoipal  by.]  A  railroad  wipany  la  artoppad  aa 
against  a  hona  JUU  purehaaer  to  deny  a  bill  of  lading  laaoed  bjita  aatluw. 
laed  agent,  althoogh  the  goods  were  not  received  bj  the  companj.  Bkmm 
OUg  and  Paef/U  Ba&road  Co.  ▼.  Firfi  NaUantd  Bankif  FymnatU  (Neb^X 
488. 

&  Tkaute  aa  ooOaftaraL]  The  transfer  of  a  bUl  of  kdiqg  aa  OMta  aoDala. 
nd  seeuritj  for  pre-existing  debt  does  not  maka  tha  tianalawa  a  puw 
eliaser  for  Talne.    Loeb  t.  Peien  (Ala.),  17* 

ambraoad  la.]    See  Cabbisr,  887. 

to  oootradlat]    See  Cabbixr,  887. 

BOND. 
A»  SuBBTT,  188,  488L 

BURDEN  OF  PROOF. 
See  Nbouobncb,  888b 

BUROLART. 
See  GmiaNAL  Law,  1, 8L 

CANAL  OOMPANT. 
See  NsoLieBiiCB,  880. 

CARRIER. 

L  Iligg^ga^niarciiaBdlsa-— waralionsaman,]  A  canter  of  pa«aBgan  doea 
BOt  insare  the  safety  of  samples  of  merchandise,  daliTOiod  bj  a  tiaTclling 
aalesman  to  him  as  baggage,  yet  by  reoelYing,  carrying,  and  patting  them 
into  his  warehonse  for  safe>lceeping,  he  becomes  bound  to  oidinaiy  pnu 
dence  in  their  care.    Pennei^nia  Co.  ▼.  Miller  (diio  St),  688i 

&  Bm  of  lading — idiat  embraced.]  Owners  of  a  vessel  an  responaiblo 
only  for  goods  described  in  the  bill  of  lading  and  deliTored  into  the  eoa* 
tody  of  the  master,  at  the  aoenstomed  place  of  rseaipt,  and  evidence  la 
Incompetent  to  show  that  the  bill  was  intended  to  or  did  inclode  srooda 
alsewhere.     WUO&r  ▼.  CoIUm  (Me.),  887. 


SM  INDEX. 

GABBIER-^  OMUmted. 
a  BvkteBM  to  oontadlot]    iMibiAwttMi  thtpwtiMtoabUlof  lidlaf,«fl^ 
dmoe  i«  competent  OB  the  part  of  the  carrier  to  oontndiet  the 
In  the  bill  that  the  goods  ave  xeoeived  for  chipment  in  good  <»der  aiid< 
ditlon.  Jd. 


b—]iafai]tt3Ffi>r  foods  beyond  hie  teeaisBm.]  A  common  cuilar, 
receiving  goods  for  transportation  which  are  consigned  to  a  point  beyrnd 
his  terminns,  is  liable  for  non-delivery  at  the  deetinaUon,  in  the  abmee 
of  an/  express  agreement  Mobile  and  Oirwrd  BaOroad  Oo,  t.  Ctpdmid 
(Ala.),  1& 

t*  Connecting  Hue — action  Ibr  personal  Injury.]  A  passenger  bj  nllvmy, 
pnrbhasing  a  ticket  over  the  line  of  the  seller  and  connecting  lines,  sad 
li^arsd  by  the  negligence  of  one  of  such  connecting  lines,  cannot  malntsis 
an  action  therefor  against  the  seller.    NatknSU  and  OkaUanooga  SmU^&i 

Co.  ▼.  Spraiyberry  (Baxt.),  705. 

6b baggage.]    A  passenger  purchased  of  the  A  ft  Q.  Railroad  Gobi. 

pany,  at  Savannah,  a  through  ticket  for  JacksouTille,  and  had  his 
trunk  cheeked  by  a  check  marked  "A.  ft  O.  Bailroad."  That  rail- 
road was  only  the  first  of  three  connecting  railroads  between  thcas 
points.  The  trunk  was  delivered  by  that  railroad  to  the  second,  the  pse> 
senger  retaining  the  check,  and  was  afterward  loet.  Udd^  that  the  pse> 
senger  could  recover  therefor  of  the  A  ft  O.  Railroad  Oompany.  /fawfif 
V.  Seroom  (Ga.),  126. 

7.  Oonlraot  beyond  tenninns — station  agent]  A  common  carrier  is  not 
bound  by  a  contract  by  a  station  agent  for  transportation  of  goods  to  a 
point  beyond  his  own  line,  unless  such  agent  has  express  authority,  or 
authority  may  be  implied  from  previous  dealings  of  the  parties*  or  tlie 
carrier  holds  himself  out  as  a  common  carrier  to  such  point.  Qrour  d 
Baker  Sowing  Machine  Co,  v.  Mieeouri  Pacifie  BaUteag  Co.  (Mo.),  444 

tm  Drover^  pass — speolal  contract]  A  common  carrier,  transporting  cattle 
for  hire,  and  the  shipper  on  a  free  i>as8  for  the  purpose  of  taking  cars  of 
the  cattle,  is  a  common  carrier  as  to  both,  and  cannot  by  special  coatiaet 
exempt  himself  from  liability  for  his  own  negligence  or  that  of  his  ser- 
vants.   MaeUn  v.  Baltimore  and  Ohio  Bailroad  Co.  (W.  Va.),  748. 

9.  Ihcemptlon — ^'^artlolesol  great  Intiinsio  value"  —  portrait — measnreol 

damages^]  A  family  portrait  is  not  an  article  of  "  great  and  intrinsie 
value,"  when  coupled  in  an  exemption  clause  in  a  carrier's  receipt,  with 
*'  specie,  drafts,  and  bank  bills ;"  but  the  measure  of  damages  for  its  kM 
is  the  value  to  the  owner  and  not  the  market  value,  and  so  evidence  tliit 
it  was  the  only  one  extant  would  be  competent.  Oreen  v.  BoeUn  a^d 
Lawea  Bailroad  Co,  (Mass.),  370. 

]€l  Zhcpnlsion  for  non-pa3rment  of  fare — retaining  part  fare  —  oflsr  of  hsl* 
anoe  after  stopping  and  before  expulsion.]  A  passenger  may  be  expelled 
from  a  railway  train  for  non-payment  of  the  whole  legal  fare,  althoogk 
the  conductor  retains  the  portion  paid,  and  although  after  the  stopping  of 
the  train  to  expel  him  and  before  expulsion  the  passenger  oflfois  tlio 
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proper  balance.     H^hoM^t  ▼.   /MM  oiMi  Ncfih^tuUim  BaSbroaA  On 
(lowaX  87a 

U.  Bxpraee  oonpeny  —  deUvwry  to  wrong  peraon.]  One  forged  %  telegrun 
in  the  name  of  aneiker  pemson,  requesting  a  National  bank  to  forward  to 
GalneeTille^  Florida,  $(MX^  to  each  other  person.  Upon  the  telegram 
being  reoeived^  the  agent  of  sueh  other  person  gave  his  note  for  the 
money  (which  was  sabseqaentljr  paid),  and  the  bank  forwarded  the 
money,  as  deslrad,  by  express.  The  express  company  delivered  it  to 
the  sender  of  the  telegram.  The  agent  making  the  deliTery  knew  that 
the  party  was  a  stranger  who  had  jost  arrived  in  town.  The  innkeeper 
with  whom  the  stranger  lodged  called  with  the  stranger  for  the  package, 
and  treated  him  as  the  party  to  whom  it  was  addressed,  bnt  there  was  no 
identification  or  request  by  the  agent  for  an  identification.  HM^  thai 
while  the  innkeeper  may  have  been  known  to  the  agent  as  w<^hy  of 
trust  and  confidence,  the  company  was  liable  for  the  loss  occasioned  by  the 
delivery  to  the  wrong  person.  Southern  BsepreM  Co.  v.  Van  Meter  (Fla.),  107. 

IS.  Forwarder — delay  —  regulations.]  A  railroad  company  receiving  goods 
from  a  connecting  railway  for  carriage,  unaccompanied  by  any  bill  of 
back  charges,  must  forward  them  forthwith,  notwithstanding  its  rule  is 
to  require  such  bill  before  forwarding.  Dunham  v.  Boeton  and  Maine 
Railroad  Co.  (Me.),  814. 

13.  Freight —  delivery  at  wrong  place.]  Plaintiff  consigned  freight  by  de- 
fendant's boats  to  W.  at  G.  By  arrangement  between  W.  's  agent  and 
defendant,  of  which  plaintiff  was  ignorant,  defendant  landed  the  freight 
on  the  river  bank  near  W.'s  house,  and  not  at  G.  W.  refused  to  pay 
charges  and  take  the  freight,  and  defendant  subsequently  permitted 
another,  unauthoriaeed  by  W.,  to  take  it  on  paying  charges.  The  plaintiff 
had  no  notice  of  the  disposition  of  the  freight.  Eeld,  that  plaintiff  could 
recover  the  value  from  defendant.     Howard  v.  Sieamehip  Co,  (N.  C),  571. 

14.  Ii^ury  on  hand-oar.]  In  absence  of  proof  that  a  railway  company  is  ac- 
customed to  carry  passengers  upon  hand-cars,  one  who  is  injured  while 
thus  riding  has  no  cause  of  action  against  the  company,  although  invited 
thus  to  ride  by  the  section  foreman.  Hoar  v.  Maine  Central  BaiUroad 
Co.  (Me,),  299. 

%Bm  Uen — delivery  of  part  of  freight — right  as  to  balanoe.]  A  common 
carrier,  who  has  delivered  part  of  goods  carried  without  collecting  his 
freight,  does  not  thereby,  as  matter  of  law,  lose  his  lien  for  that  freight 
as  against  the  part  undelivered.  Ifeto  Haven  and  Korthampton  Go.  v. 
CampbeU  (Mass.),  380. 

10.  T^respasser.]  A  common  carrier  of  passengers  is  bound  to  exercise  only 
ordinary  care  toward  trespassers  and  persons  refusing  to  pay  fare,  .fi^ 
Uffv.  QOmer  (JAon\.\  450. 

CHALLENGE. 
Of  Jury,  withdrawal  of.]    8e6  Criminal  Law,  534. 
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CHATTEL  MOBTaAQB. 
See  FiXTUBB8»  84ft. 

CHECK. 
Bee  Nbgotiabub  IsvrBuwBsn^  814. 

aVIL  DAMAGE  ACT. 

!•  SMditDO«b]  In  an  action  under  the  Civil  Damage  Act,  to  recorer  damaget 
to  means  of  eapport  bj  reason  of  intoxication  caused  by  liqaors  sold  ooa- 
tinaonslj,  during  a  period  of  tliree  years*  to  a  person  in  tbe  haMt  of  get- 
ting intoxicated,  the  defendant  may  give  evidence  to  show,  that  daring 
the  same  period,  such  person  became  intoxicated  by  liqaors  which  he 
purchased  of  other  persons.    Kirehrusr  v.  Myere  (Ohio  St.),  588. 

S.  Zi^Jary  to  maans  of  support  —  death.]  In  such  action,  damages  lesolting 
from  the  death  cannot  be  recovered  of  such  person  by  such  intoxication. 
Id. 

COMITT. 

Ittter-State — reoshrsr.]  A  receiver,  duly  appointed  in  another  State,  may 
maintain  replevin  here  for  property  sent  here  by  him  for  sale,  as  agaiiit 
an  attaching  creditor.     CagiU  v.  WoMridge  (Baxt.),  716. 

COMPBOmSE. 
See  Insurancb,  772. 

CONSTITUTIONAL  LAW. 

I*  Damage  to  fishery.]  One  is  not  entitled  to  damages  for  injury  to  bis 
fishery,  resulting  from  construction  of  a  pier  in  a  river  under  license  fioB 
the  State.     Tinieum  Fishing  Company  v.  Carter  (Penn  St.),  8S8. 

ft*  Siqip'ession  of  gambling  —  destruction  of  tables.]  A  statute  aathortsed 
the  police  to  seise  gambling  tables  and  gaming  devices  used  forgtoh 
bling,  and  made  it  the  duty  of  the  president  of  the  police  to  cause  the 
same  to  be  publicly  destroyed.  This  could  be  done  without  notice  to  the 
owner  or  any  semblance  of  a  judicial  investigation.  Rdd^  unoonstita- 
tional.    Lowry  v.  Raintoater  (Mo.),  420. 

8*  Juror  not  understanding  BngUsh.]  A  juror,  not  understanding  and  tfpeekf 
ing  English,  cannot  be  forced  upon  a  prisoner,  although  his  perempCoiy 
challenges  may  have  been  exhausted.  MeCampbeU  v.  Siate  (Tex.  (X 
App.),  726. 

4.  Jury  not  Judges  of  the  lawin  criminal  oase^]  In  a  criminal  case  the  jaiy 
are  not  Judges  of  the  law.     Washington  r.  State  (Ala.),  8. 

ft»  Xiagifllativa  diversion  of  bequests.]  A  testator  bequeathed  the  residaon 
of  his  estate  to  the  Virginia  Literary  Fund,  a  corporation  composed  onl? 
of  officers  of  the  State.  Subsequently  to  his  death  the  legislatara  hf 
enactment  appropriated  the  fund  to  the  Brooke  academy,  an  incorpoiated 
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privite  edneatloiial  institiitlon.  HM,  niMonrtltatioiiaL  7huiee$  ^ 
Brooke  Aeademif  ▼.  George  (W.  ya.)»  760. 
6i  Qnalifioatioos  of  ▼otara^-regiitry.]  Where  the  CoDBtHatioii  preocribeB 
the  qualifieatloiui  of  yoten,  without  reqairing  regiatratioa,  a  statute  which 
•dda  an  enactment  that  no  person  shall  TOte  unless  regiMeied  aooordlng 
to  the  pro^sions  of  the  act  is  invalid.    DelU  v.  Kennedy  (Wis.),  780. 

%  Bight  to  oonaeel  in  criminal  case.]    A  prisoner  cannot  he  tried  for  felon/ 
'      without  counsel  to  assist  him,  unless  he  expresslj  waives  that  right. 
*=     VaOe  r.  BUUe <Tex.  Ct  App.),  719. 

^  Tupdion — eacemiitkm  of  widows  and  mslds  from.]    A  statute  exempting 

.. ,  from  taxation  prppertj  to  the  amount  of  (900  of  widows  and  maids,  or 

an/  female  minor  whose  father  is  dead,  and  whose  exempt  property  doea 

not  exceed  $1,000.  is  unconstitutional  hecause  unequal,  and  not  for  "  duu> 

itable  purposes."    SUUe  ex  rd.  Tieman  y.  CUp  ((f  JndianapoUs  (Ind.),  288b 

CONTRACT. 

!•  Breach  cf  entire— recovery  pro  tanto.]  On  a  contract  to  thresh  an  entire 
crop  of  wheat  at  a  given  price  per  acre,  the  employee,  failing  fuU/  to  per* 
form,  may  recover  at  the  contract  price  for  what  he  has  done,  less  the 
damages  sustained  by  the  employer  by  the  breach  of  coutract,  MeMiUam 
T.  ifa«oy(Neb.),471.  ' 

fl»  Tobnlldscale— breach— tender.]  The  defendant  ordered,  through  the 
phdntifTs  agent,  a  scale  to  be  built  on  defendant's  premises,  but  counter- 
manded the  order  by  telegram  before  it  was  communicated  to  the  plaintiff 
The  plaintiff  shipped  the  necessary  iron  work'  to  defendant,  who  refused 
to  receive  it,  and  it  remained  at  the  railway.  Heid,  that  no  action  for  the 
price  could  be  maintained.    Mbline  Scale  Company  v.  Beed  (Iowa),  273. 

9»  UflB  on  future  increase  of  animals.]  Plaintiff's  mare  having  been  served 
1^  defendant's  stallion,  plaintiff  executed  a  written  agreement  to  pay  de- 
fendant twenty  dollars  in  twelve  months  if  the  mare  proved  with  foal, 
*'  colt  holden  for  payment.**  Held,  that  the  agreement  was  a  mortgage  of 
the  colt    Sawyer  v.  Oerrish  (Me.),  828. 

^  Of  marriage  —  when  immoraL]  A  promise  of  marriage  in  consideration 
that  the  promisee  should  before  marriage  have  sexual  connection  with  the 
promisor  is  void.    Banks  v.  Naglee  (Cal.),  67. 

ft.  Subscription — ''oitiien."]  A  subscription  was  made  on  condition  that  a 
certain  sum  be  sul)ecribed  by  the  citizens  of  B.  One  of  the  subscribers 
was  domiciled  in  A.,  but  boarded,  did  business  and  spent  nearly  all  his 
time  in  B.  BeXd,  that  he  was  a  citizen  of  B.  within  the  meaning  of  the 
subscription.     Union  Hotel  Company  v.  Hersee  (N.  T.),  580. 

o£i]    iSte  Nbgotiablb  Instrument,  255. 

CONTRIBUTION. 
See  Party  Wall,  40. 
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OOBFOBATION. 

1.  Piiwmmrtng  ooBMBitcialpayr  utem  idxm  ^  wamfEmoawm  iiMwy  toidj 
A  oorporatioa  whidi  has  dupoa&ted  oominerciAl  paper  withoat  moj  itato. 
tawj  power  to  do  so  may.  leoover  the  money  thus  loeiied,  allbovigk  tbeae- 
carities  are  void.    PraU  ▼.  Short  (N.  Y.)»  531. 

fl.  BmI  estate  aoqoindliy  enlMai  domain --Mteo^  on  esMtntftoa.]  Wheie 
a  public  oorporatlon,  in  exereiie  of  a  delegated  right  of  eminent  dflmaia, 
aoqoiree  real  estate  necemaiy  for  pablie  nee,  such  real  estate  cm  be  aold 
on  execution  against  the  corporation,  onlj  subject  to  the  performance  of 
Ib0  duties  and  obligations  of  the  corporation.  Gooeh  t.  M^4$  (N.  0\9B^ 

0DNVEB8I0N. 
8ee  Action,  80. 

CONVICTION. 
See  Cbim iHAL  Law,  887. 

COVENANT. 
IRori«ne(wal  of  laassb]    See  Landlobd  and  Tsnant,  0OBL 

CRIMINAL  LAW. 

!•  Abortion  —  indlotment.]  An  indictment  for  abortion  is  bad  for  not  nega- 
tiving the  statutory  exception  of  a  case  when  advised  hj  a  physician  to  bs 
necessary  to  save  the  woman's  life»  such  exception  forming  part  of  the 
enacting  clause,  although  it  alleges  that  it  was  not  necessary  to  save  Um 
woman's  life,  and  although  the  statute  also  provides  tliat  no  indictmen 
shall  be  deemed  invalid  for  want  of  averment  of  any  matter  sot  neoM 
sary  to  be  proved.    8t<Ue  v.  Meek  (Mo.),  427. 

8.  Aooomplioe,  unsupported  evidence  of.]  A  conviction  may  be  supported 
upon  the  uncorroborated  testimony  of  an  accomplice.  State  v.  /TaBswf 
(N.  C),  587. 

8.  Adidtery — void  divorce  —  good  faith.]  A  decree  of  divorce,  subeeqaeDtly 
adjudged  void,  is  no  defense  to  an  indictment  for  adultery  by  means  of  a 
second  marriage,  contracted  in  reliance  upon  the  validity  of  the  decree. 
State  V.  Whitcamb  (Iowa),  258. 

4.  Assault  —  wUpping  minor  servant.]  A  master  has  no  implied  aathoiity 
to  whip  a  minor  servant  hired  to  him  by  his  father.  Cooper  ▼.  Me 
(Baxt.),  704. 

ft.  Burglary  —  entry  —  auger.]  One  who,  intending  to  steal  sheUed  oois> 
bores  a  hole  through  the  floor  of  a  corn-crib  from  the  outside,  and  thoe 
draws  the  com  into  a  sack  below,  is  guilty  of  burglary.     Walker  t.  Me 

(Ala.).  1. 
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6^  ^— ky  MrvML]  ft  nnmnt  inrt  nllinn  Tinj  nf  an  ittntmnj  ■!  liir,  iMIf  ■■Cuil 
witk  th«  tej  of  the  f font  door  of  the  ollloe,  and  oaterloi^  U  ai||it  1^  wia|r 
the  kejr,  with  Intent  to  etenl,  the  attMne/  sleeping,  eeeording  to  enotam* 
hi  an  famer  room,  le  ^oiltj  of  bargUiy,  bat  not  so  if  the  boy  letn  the 
hebit  of  flleepiag  in  the  office,  to  the  knowledge  of  his  employer,  and 
entem  to  go  to  bed,  and  after  entering  forms  tiie  design  to  eleaL  Lewder 
T.  suae  (Ahu),  9. 

%  B^idsBoe  —  deolantloBs  as  res  gestm^]  On  a  trial  for  marder  a  witnesa 
for  the  piosecation  tesUHed  that  he  saw  the  deooased  when  he  fell  shot, 
from  a  distance  of  one  handred  and  fifty  yards,  immediately  went  to  lilm 
and  asked  him  how  he  shot  himself,  and  the  deceased  replied,  **  I  did  nol 
do  it,  I  was  shot  from  up  yonder,"  motioning  toward  a  neighboring  moon* 
tain.  BM^  competent,  as  part  of  the  res  ffeetm.  Bat  proof  of  the  con* 
temporaneoas  declaration  by  the  deceased  that  he  knew  G.  W.  shot  him, 
for  he  had  threatened  him,  held,  incompetent.  Warren  v.  SUUe  (Tex.  Ct 
App.).  745. 

8.  ^— >  dying  declarations  of  ▼iotim  of  abortion.]  Dying  declarations  aro 
admissible  in  eyidence  only  when  the  death  of  the  declarant  is  the  subject 
of  the  charge,  and  the  droumstances  of  the  death  are  the  subject  of  the 
declarations.  So,  upon  an  indictment  for  a  fatal  attempt  to  produce  abor- 
tion, the  dying  declarations  of  the  victim  aro  inadmissible.  Slate  y.  Harper 
(Ohio  St.),  OM. 

9.  —  ffighL]  In  a  criminal  case  no  legal  presomption  of  guilt  arises  from 
the  flight  of  the  accused,  but  it  is  a  dronmstanee  for  the  consideration  of 
the  jury.    People  ▼.  Ah  Ngcw  (Gal.),  09. 

lOl  -— ^  prohibition  of  ph3r*ician's  testimony.]  On  a  trial  for  murder,  by 
poison,  a  physician  is  not  prohibited  from  testifying  to  the  results  of  his 
examination  of  the  deceased,  and  to  the  statements  of  the  deceased  during 
such  examination,  while  attending  him  in  his  last  illness.  Piereon  ▼. 
PeapU  (N.  Y.).  624. 

11.  — -  rape —  declarations.]  On  the  trial  of  an  indictment  for  assault  with 
intent  to  commit  a  rape  on  the  person  of  a  female,  who,  by  reason  of  im- 
becility was  incompetent  to  be  sworn  as  a  witness,  the  declarations  of  such 
female,  made  shortly  after  the  assault,  aro  incompetent  to  prove  the  com- 
misdon  of  the  offense.     H<rrnbeck  v.  SttOe  (Ohio  St.).  608. 

2^  Former  conviction.]  A  former  conviction  of  assault  and  battery  is  no  bar 
to  an  indictment  for  manslaughter,  whero  the  injuries  rosulted  in  death 
after  the  former  conviction.     StaU  v.  LitUeflM  (Me.),  835. 

18.  Oame  law  —  offering  to  seU  birds  killed  in  another  State.]  The  statute 
punishing  any  one  who  in  Massachusetts  takes  or  kills  woodcock,  etc, 
between  spedfied  days,  or  buys,  sells,  offers  for  sale,  or  has  them  in 
possession  within  the  same  time,  does  not  apply  to  such  birds  lawfully 
taken  or  killed  in  another  State.     Commantoealth  v.  Hall  (Mass.),  887. 

X^  Homicide  by  negligence  —  indictment  —  prool]  On  an  indictment  against 
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•  m  nilwmy  oondaetor  for  maaaUagiiler,  caiumL  bj  his  crioiiiHil  MgUgooci 
in  mispladAg  *  Mritah  mod  omitting  to  notify  it  to  sn  apprcMcliii^  tiaia» 
and  alleging  that  he  knew  the  approach. of  the  otlier  tiain,  the  hdL  of  Us 
knowledge  most  be  proved  as  laid.  CammamoedUh  v.  BartmU  (Mua^Ml. 

1ft.  Insanity  —  dalnsion.]  The  defense  of  insane  delosion  in  a  crimiml  cue 
prevails  only  when  tiie  imaginary  state  of  facts  would  justify  or  excus 
the  act  if  it  was  real.    BomoeU  v.  State  (Ala.),  20. 

M.   b]  The  doctrine  of  moral  insanity,  or  irresistible  impulse,  co-existlsg 

with  mental  sanity,  has  no  foundation  in  p^ohology  nor  isppoit  In 
law.  Id, 

17. evldenoe  —  burden  of  psootfl]  There  must  be  a  prepondeiaBcaof  evi- 
dence of  insanity  In  a  criminal  esse  to  ovenome  the  pffeensiptWis  o< 
sanity,  id. 

18.  Xmroeny — several  artioles  at  one  time  and  plans — bsB»]    Lmnyof 

several  articles,  belonging  to  several  owners,  by  one  person,  at  tlie  mmm 
time  and  place,  eonititntes  but  one  offense,  and  conviction  or  acqalttsl  of 
larceny  of  any  one  of  them  is  a  bar  to  a  prosecution  for  larceny  of  any  of 
the  rest.    Hudson  v.  Stale  (Tex.  Ct.  App.),  733. 

Id.  '^Open  and  gnMS  lewdness.'']  The  Indecent  exposure  of  his  penon  by  a 
man  in  a  house  to  a  girl  eleven  years  old  is  *'open  and  gross  lewUusw 
and  lascivious  behavior.*'    ChmmonweaUh  v.  WiurdeU  (Mass.),  857. 

M.  Rape — capacity — Infmt  under  fourteen.]  On  the  trial  of  an  indictmeBt 
for  rape,  against  a  boy  under  fourteen  years  of  age,  the  burden  is  on  tbe 
State  to  prove  his  capacity  to  commit  rape,  and  a  statute  dispensing  witli 
proof  of  emission  does  >not  cliange  the  rule.  BUtabiddle  v.  StaJUifSti^ 
St.),  592. 

%i»  Riot — ohaiivail]  Under  a  statute  making  violent  and  tumultuoos  ccmi- 
dnct  by  three  or  mora  persons  a  riot,  persons  conducting  a  eharieant  or 
serenade  with  bells,  horns,  tin  pans,  guns,  etc,  are  guilty  of  a  riot  State 
v.  Brawa  (Ind.),  210. 

93.  Trial — instmotian — *  nommon  senses*]  After  instructing  a  jniy.is  a 
criminal  case,  that  they  are  Judges  of  the  law  as  well  as  the  fads,  it  Is 
error  to  instruct  them  that  '*  common  sense  "  is  their  beet  guide,  withost 
limiting  its  application  to  the  value  and  weight  of  evidence.  Wfif^  ▼• 
State  (Ind.),  212. 

93.  Withdrawal  ofprisonss's  challenge.]  On  a  trial  for  murder  the  prisossr, 
having  challenged  the  array,  may  withdraw  the  challenge,  and  thas  waits 
the  irregularity.    Piereon  v.  P»)ple  (N.  Y.),  524. 

94.  Witness  — ^husband  and  wile.]  Under  a  statute  permitting  husband  and 
wife  to  testify  against  one  another  on  a  criminal  prosecution  for  an  offesis 
committed  by  one  against  the  other,  the  one  may  testify  sgainst  ths  otiisf 
on  an  indictment  of  the  other  for  adultery.  Roland  v.  State  (Tex.  C\ 
App.),  748. 
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CBIMINAL  LAW—  OmlifiiMd. 

WonaajdbcMftag  ftttampi  at  rmp^,]  A  woman,  miding  uid  •batting  an  at- 
tempt  to  oommit  a  rape,  is  gailtj  aaa  principal  jfiKote  ▼.  JbfM»(N.  0.% 
686. 

JTory  not  Judges  of  law  In  criminal  oaaea.]    /fe<  CoamTi'tftiaaAbf  lAif,  8L 

Xiaroeny  of  paraphernalia.]    iSSstf  Mabkiaos,  617. 

Bight  to  ooonaoL]    See  CoHgriTUTioHAL  Law,  710. 

CROP. 
Mortgage  of  growing.]    See  Mobtgaob,  664. 

DAMAQEa 

1  Xiqoidatod  or  penalty.]  A  contract  for  the  sale  of  land  provided  for  the 
payment  of  over  |22,000  porchaee-monej^  by  a  certain  day,  ae  a  precedent 
and  eesential  condition,  and  that  in  caoe  of  any  default  in  payment  of  the 
price,  the  vendor  might  declare  the  contract  null  and  void,  and  retain  any 
annul  of  money  paid,  and  might  sne  and  recover  from  the  parehaeer  the 
whole  or  any  part  of  the  price  that  might  be  dne  and  unpaid,  as  liquidated 
damages.  Nothing  was  paid,  and  the  vendor  did  not  part  with  possession. 
In  an  action  on  the  agreement  to  recover  the  entire  price  as  liquidated 
damages,  hdd,  that  a  demurrer  was  properly  sustained  to  the  declaration. 
SeoJMd  V.  Tompkint  (IlL),  160. 

2.  BCeasnre  of — warranty.]  The  defendants,  manufiMturers  of  carriage 
springs,  sold  to  the  plaintiffs,  manufketurers  of  carriages,  carriage  springs 
to  be  used  by  the  plaintiffs  in  carriages  to  be  manufiMtured  by  them,  and 
warranted  them.  Some  of  the  spriDgs  being  placed  in  the  carriages  and 
proving  defective,  hM,  that  the  defendants  were  liable  to  the  plaintiff^ 
lor  the  expense  of  renewing  them  and  applying  them.  TTbiTM  v.  Dinffleg 
(Me.),  8ia 

Am  Civil  Damaob  Act,  698;  Contbact,  471;   Pboxocatb  and  Rbicotb 

Cau8B,644. 

DECLARATIONS. 
See  Evidbnob,  776 ;  Oirr,  885. 

DEED. 

!•  Deiivory  —  presanptioii  from  reoording.]  The  mere  act  of  recording  % 
deed,  when  done  by  the  grantor,  is  but  prima  facie  evidence  of  delivery 
to  the  grantee,  liable  to  be  rebutted,  and  it  is  successfully  rebutted  when 
it  is  shown  that  the  deed  was  not  in  the  nature  of  a  family  settlementt 
or  of  gift  to  a  minor,  but  was  a  deed  of  trust,  intended  to  confer  no  ben- 
efit on  the  grantee,  and  its  execution  and  record  are  wholly  unknown  to 
him  until  after  the  death  of  the  grantor.  Union  Mutual  Insurance  Com* 
pony  V.  CampbeU  (111.),  166. 

fi.  BBBOOtioB  by  attorney — what  snUJoient,]    A  deed  was  drawn  as  follows : 


812  mDBx. 

PEED— O^nffmiMl. 
" I,  H«,  lor  mjMtf, Md  M  atloniej  lor  T.  ani  T.»  bf  tbeir  Mmi«(* 


totttir  ^ader  tktAi  hmJto  — d  — >to,  in  MiiflidwAlioB  of  f ^.touptid 

by  L.»  do  sell  and  oonTey  to  L.  *  *  *  And  we,  the  aaidT.  tod  T^do 
opyenent  with  aaid  L.  *  *  *  In  witneis  whereof  I,  H.,  In  my  on 
right,  have  hereunto  set  mj  hand  and  seal,  and  as  attoney  for  »idT.  lod 
T.,  have  herennto  aet  their  hands  and  aeahk"  The  names  of  E  and  of  T. 
and  T.  by  H.,  their  attorney  in  fket,  were  subecribed  with  eealf  mnaXij 
affixed  to  all  the  names.  Hdd,  well  exeonted.  McClure  ▼.  Harrinff  (Mo.V 
404. 

3.  Besenratfon  of  timber  —  limitation  ol  time  of  enfaty*]    Inadeediwerriiif 

the  right  to  cut  and  remove  timber,  **  at  any  and  all  times,  also  the  riglit  of 

ingress  and  egress  at  any  and  all  times  for  the  space  of  twelve  josn  turn 

the  date  above  written,  f6r  tim  purpose  so  as  aforesaid,"  the lightol ntiy 

and  of  property  oeaoes  with  the  twelve  years.    6aU»»§iaUr.  Littkif^u, 

BL\  688. 

8$$  IvrAUCT,  818- 

DELIVERr. 

DEVISE. 
SeeWn^u 

DISCHARGE. 
Urn  BuL» 487;  Bankruptcy,  382;  Sdbbtt, 45^088. 

DISSOLUTION. 
iSM  Partnkrship,  648. 

DIVORCE. 
Bee  Criminal  Law,  258. 

DRAFT. 

8e$  NXGOTIABLB  iNSTRUlODrC. 

DROVER'S  PASS. 
6ee  Carribr,  748. 

DYING  DECLARATIONa 
See  Criminal  Law,  698L 

ELECTION. 
See  Widow,  866. 

EMANCIPATION. 
See  Infancy,  IVk 
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BIIINENT  DOMAIV. 
8e0  OoB!PO&AnoH«  CQ8l 

ESTOPPEL. 
8m  Aaaaov,  458,  488 ;  Hombbtsad,  478 ;  laatKmot^  Stt, 

EVIDBNCB. 

!•  Ssolanitloiui  of  patlsBt  tophyiioUii.]  In  an  aotkm  of  samnlt  and  batteix» 
the  attending  ph70ldan  of  the  plaintiff  may  testify  as  to  the  pUlntiif* 
eomplainti  and  statement  of  symptoms  made  to  him  for  the  purpose  of 
medical  treatment  and  advice,  and  also  as  to  his  own  observation  of  his 
indications  of  saffering.     Fa^  v.  Harlan  (Mass.),  871. 

fi.  Handwriting — writings  made  pending  trial  for  ervide&oe*]  On  the  qoee- 
tion  of  the  genuineness  of  a  writing  alleged  to  be  in  the  defendant's  hand* 
the  court  may  exclude  another  writing  made  by  him  during  the  trial,  for 
the  purpose  of  evidence,  and  offered  by  him  for  comparison.  Commoiu 
waUh  V.  Alien,  (Mass.),  856. 

Zm  — —  SKpert  opiBlon,]  An  expert,  who  has  no  knowledge  oi  a  handwrti- 
ing  in  dispute,  except  from  haying  seen  the  alleged  penman  write  several 
times,  and  that  only  for  the  purpose  of  testifying,  is  incompetent  to  give 
an  opinion  thereof.    Beeu  v.Beese  (Pmm.  St.),  634. 

4i  SsqMaohment  of  witness  — Ibcm  of  questions.]  It  semns  that  In  impeach* 
ing  the  character  of  a  witness  for  truth  by  proof  of  his  general  reputa* 
tion,  if  the  impeaching  witness  states  that  his  reputation  is  bad,  the 
proper  inquiry  is  whether  in  view  of  his  reputation  he  is  worthy  of  belief 
on  oath«  and  not  whether  the  impeaching  witness  would  believe  him. 
Molbert  ▼.  8Me  (Tex.  Ct.  App.),  788. 

ft.  .]    The  question  cannot  be  raised  for  the  first  time  on  the  argument  or 

chaxge.  Jd. 

6m  — -—  witnanP  mental  capacity.  Evidence  is  competent  to  show  that  tlio 
mind  and  memory  of  a  witness  have  become  impaired  by  disease  and  are 
in  a  feeble  condition.    AJUman  v.  Siepp  (Iowa),  d88. 

7*  Xastter-press  copies.]  Letter-press  copies  of  private  writings  are  not  ad* 
missible  as  original  evidence.'  Ddany  v.  .ffrndb^A (Neb.),  487. 

%m  BKemorandnm.]  A  witness  may  refresh  his  memory  by  examining  a  memo- 
randum made  by  himself,  or  known  and  recognized  by  him  as  stating  the 
facts  truly,  when,  after  such  examination,  he  can  testify  to  the  facts  as 
matter  of  Independent  recollection;  but  the  memorandum  itself  is  not 
thereby  made  evidence.  If  the  memory  of  the  witness  is  not  refreshed  by 
an  examination  of  the  memorandum,  so  that  he  can  testify  to  the  facts  as 
matter  of  Independent  recollection,  but  he  can  nevertheless  testify,  that  at 
or  about  the  time  the  memorandum  was  made,  he  knew  its  contents,  and 
he  knew  them  to  be  true,  his  testimony  and  the  memorandum  are  both 
competent  evidence;  but  If  he  did  not  know  the  contents  of  the  memoran- 
dum to  be  true  when  it  was  made,  although  he  saw  it  made,  the  memo- 
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EYIDENGE — Gmtf lUfMf. 

TAiidiiin  is  not  admlflBlble  •▼ideaoe.    AekUtf$  BmmtUr  ▼.  BUkmmm  (Ak  \ 

M. 

Pl  Oplnlom  of  •zptrto  m  to  qiuJity.]  In  an  netkm  InTolTing  m  ImwA  of 
wamnty  that  m  ootton-gln  was  "  equal  in  all  reapeeto  to  the  beat  aaw^fln 
then  in  oae/'  the  opinions  of  oompetent  and  experienced  men  are  admi^ 
aihla  on  the  queatioii  whether  the  cotton-gin  was  aa  wanaated.  Sutttr^ 
good  T.  Wood  (N.  Y.),  515. 

1<X  Bea  gMt« — deolaratlona.]  In  an  action  foranegUgeotii^arj  to  (rfalatiffa 
minor  aon  by  a  pistol  wound,  the  son's  declaration,  made  after  the  wooad 
was  dressed,  that  the  defendant  was  not  to  blame,  ia  inadmlasJble  aa  erl* 
dence  in  diiel    Muteha  ▼.  Pierce  (Wis.).  778. 

Borden  of  proof  of  Inaanity.]    See  CRQCiHAXi  Law,  9Ql 

Of  acoompHoa.]    See  Obdcinai*  Law,  587. 

Tooontradiotbfflofladfaif.]    A0  Cabbxbb,  827. 

FUght]    8u  Crdohal  Law,  60. 

^isQnriLDAMAes  ACT»506;  Groohal  Law,  594,  506, 008, 745 1  i}ivr,MO: 
KsaonABUB  ImnsuicBHT,  004,  551 ;  BsDuonov,  S88  •  Wif ,  4. 88. 

BZECUTION. 
See  BZKMFTTON,  961, 461 

EXEMPTION. 

1.  IVom  aaMOOtlon-^  wai^rad  b^  lien  in  laasabj  A  pvorlakm  la  a  leaas  thst 
the  rent  charge  shall  be  a  lien  on  the  ctopa  and  atodc  on  the  leaaahold, 
**  whether  exempt  from  execution  or  not,"  is  vaUd  aa  a  mortgage  of  tbi 
exempt  property.     F^anarff  v.  Broeeoh  (Iowa),  961. 

fi.  Bead  of  fiunily  —  widow,  when.]  A  widow  remained  upon  her  hnsbsad's 
farm  and  carried  it  on  for  eleven  years  after  hia  death,  aa  her  only  msass 
of  support.  Her  children  were  married  and  had  left  her.  8I10  rented  tbi 
farm  and  stoclc,  reserving  and  oecnpying  for  heraelf  one  loom  In  thehoasa 
Hdd^  that  she  was  entitled  to  the  benefit  of  the  exemption  law,  as  tlis 
head  of  a  family  engaged  in  agriculture.     CMUer  v.  Lammer  (BaxtX  TIL 

3. Wilis  of  absconding  husband.]    Where  a  hnaband  absconds,  and  Ui 

wife  continues  to  carry  on  his  farm,  she  becomes  the  bead  of  the  tuaStf 
and  may  maintain  bis  claim  to  property  exempt  from  axeoatlon.  itaftif 
T.  Sifoe  (Neb.),  466. 

See  Cabrisr,  870  ;  Taxation, 

EXPERT. 
See  EviDSNCB,  684. 

EXPRESS  COMPANY. 
See  Carribr«  107. 
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FIDUCIAKY  DEBT. 
Bm  Baivxbupict,  M8. 

FINDEB. 
But  Lost  Propbbtt,  064. 

FISHERY. 
8m  ComnnrrioM  AL  Law»  689L 

FIXTURES. 

-^'Ohattel  mortgags.]  Where  one  enten  into  pooaop 
■km  of  land,  ander  %  coninct  for  future  purehMo,  I^^T^  no  rent,  and 
•recta  rabatantial  boUdinga  and  maohinerj  for  the  proaoeation  of  hia  bnai- 
iieaa»  and  ftdla  to  f  olflll  the  contract  and  acquire  the  title^  the  eractlooa  are 
nallj»  and  cannot  be  brought  within  a  chattel  mortgage  of  them  bj  th« 
irvudaa.    MMtg mmd Bgerff  Ircn  Company  r.  Blt^QILe.\  9UL 

FQRMER  OONYICTIOK. 
S6$  Cbixihal  Law,  888. 

FORWARDER. 
Su  Cabbixr,  814. 

FRAUD. 

1*  Bate— artifioe—  crradTe  anawer.]  Where .  on  the  aale  of  a  hone  known 
by  aeller  to  be  unaonnd  in  a  certain  respect  the  aeller  conceala  the  defect, 
and  givea  eyaaive  and  artful  anawers  to  inquiries,  with  the  intent  to  de- 
eelTe,  and  thereby  deeeivea  and  injures  the  purehaser,  the  latter  may 
readnd.    OroifU  r.  Maaes  (Penn.  St.),  654. 

&  Vdhmtary  oonveyanoe  by  woman  pending  maxriaga  treaty.]  A  secret 
conreyance  by  a  woman  of  her  property  to  an  insolvent  for  an  inadequate 
oooaidention,  pending  negotiations  for  her  marriage  and  three  daya 
before  marriage,  ia  freudulent  as  to  the  husband.  Mall  ▼.  Carmiehad 
(Baxt.),  606. 

t»  When  recipient  of  moneys  fraudulently  obtained  not  answerable.]  A 
member  of  a  municipal  board  received  moneys  belonging  to  it,  as  its  at« 
torney,  and  appropriated  them  to  his  own  use ;  subsequently  he  procured 
moneys  from  the  plaintiff  on  a  forged  mortgage,  and  with  them  paid  hia 
debt  to  the  board,  which  received  the  same  in  good  faith  and  in  ignorance 
of  the  fraud  upon  the  plaintiff.  HM^  that  the  plaintiff  could  not  recover 
the  aame  from  the  board.  Stephens  v.  Board  of  MueaUo$^  ef  CU§  ef 
BnMgn  (N.  Y.),  611. 

See  Statutb  of  FRAaoa»  782. 

GAMBLING. 
bee  CoNSTrruTiONAL  Law^  420. 
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eAMBLAW& 
3m  Orimwax.  Law.  tt?. 

GARNISHMENT. 
•  6i$  MmnciPAL  Oorfobatiom,  78IL 

GIFT. 

1*  DMlarattou  oC  donor -^dattzoying  noiaa.]  One  who  lield  her  gimniU 
Mm't  promiflsorj  notes  destroyed  ihem,  stating  that  she  did  not  ex- 
peet  to  live  long,  and  in  case  of  her  death  did  not  desire  that  he  should 
he  eompelled  to  pay  them.  On  her  death,  hdd  a  complete  and  valid  gift 
eotua  nic^f^.     Dariand  ▼.  Taylor  (Iowa),  285. 

X  SsEvfaigs  bank  deposit.]  D.  deposited  in  a  saYings  hank  in  his  own  Bsne 
all  he  was  permitted  under  the  rales,  and  then  made  three  other 
deposits  as  trustee,  one  for  his  only  son,  the  others  for  hisgrsod* 
children,  taking  separate  hank  books,  which  he  never  delivered, 
but  which  were  found  among  his  eifocts  on  his  death.  He  v^ 
eeived  the  dividends  daring  his  life.  The  rules  provided  that  he  most 
produce  the  books  to  receive  dividends,  in  order  that  they  might  be  entered 
and  that  any  depositor  might  designate  the  person  for  whose  benefit  he 
made  deposit,  which  should  bind  his  legal  representatives.  The  eon  tnd 
grandchildren  offered  to  prove  that  he  had  told  each  of  them  that  he  had 
made  and  intended  the  deposits  for  them  after  his  death,  but  he  wanted  to 
draw  the  interest  during  his  life.  Held,  competent,  and  to  Justify  a  finding 
of  a  complete  and  effectual  trust.  QerrUh  v.  Jfetv  Bedford  ikjtiMiJm  /r 
8aning9  (Mass.),  866. 

GOVERNOR. 

8u  Mandamus,  718. 

GUARANTY. 

Whan  notioa  of  aooaptanoe  and  default  raqnisitab]  In  ease  of  a  coL 
lateral  guaranty  of  a  debt  to  be  created,  of  an  amount  uncertain,  vtria 
ble  and  unascertainable  at  the  time,  the  guarantor  is  not  liable  witboai 
notice  of  acceptance  within  a  reasonable  time,  nor  without  notice  of  tha 
principal's  default.      MUr&y  v.  Quinn  (Ind.),  227. 

8u  Statdtb  of  Frauds,  789. 

HANDWRITING. 
8m  Eyidbnob,  856, 684. 

HOLIDAY. 
8m  Jurisdiction,  736. 

HOMESTEAD. 
BSortgaga  —  assumption  of— estoppeL]     A  homestead  may  be   mortgsgedr 
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HOMESTEAD  —  ConHnued. 

'■  ttid  OHO  wlio  purehiMieB  the  premiaes  subject  to  &nd  agreeing  to  pay  aadh 
■lorlgage  oalmot  aToid  it.    Skinner  ▼.  Beynick  (Neb.).  479. 

See  ExsMP^iON. 

HUSBAND  AND  WIFE. 
See  Criminal  Law,  743 ;  Habriaob. 

■ 

IMPEACHMENT. 
Of  wnmi]    iSte  EnnnrcB,  3»1, 788. 

INDICTMENT. 
See  CRiM];NALLAW,d91,427. 

INFANCY. 

li  Ptad  —  avoidaaca— aaloiipaL]  A  minors  deed  of  lands  ia  binding  apon 
liiai,  if  after  anlTing  at  majority,  lie  knowiaglj  nxdhn  the  granfee  to 
make  Talnable  improvements  on  the  premlaee,  witkont  annoandilg  kia 
inteatlon  to  avoid  the  deed.  Davie  v.  Dudley;  Shaw  v.  Dudley  ;  Dud^ 
ley  T.  Shaw  (He.),  ZIS. 

2m  flmaiwiipatlon.]  An  insolvent  fatlier  may  emancipate  his  minor  eliiM, 
even  aa  against  kis  ereditom,  and  although  the  child  remains  at  home  and 
la  hired  by  tke  father.     Wil$im  v.  MeMOlan  (Ga.),  115. 

3»  Naoamaiias  —  money  for  professional  ednoatloii — ratification.]  An  in- 
fant may  avoid  his  bond  for  money  loaned  him  by  his  father*  administra- 
tor to  enable  him  to  acquire  a  professional  education,  and  hia  mete  H^ 
knowledgmout  of  the  debt  after  majority,  without  an  express  promise 
t»  pay,  ia  not  a  ratification.     Turner  v.  OaUher  (N.  C),  574. 

8u  CRmnvAL  Law,  602. 

INSANITY. 
See  ClmctNAij  Law,  20 ;  Imsurancib,  410 ;  Wibow,  064. 

INSURANCE. 

FIBE. 

1i»  Oomiimmiaa  after  loss.]  The  agreement  by  a  fire  insurauce  company  to 
pay  a  certain  sum  in  compromise  of  a  claim  for  loes,  when  made  after  an 
Opportunity  to  investigate,  and  without  fraud  or  deception  on  tke  part  of 
tke  insured,  tennot  be  defeated  by  proof  of  a  subsequently  discovered 
breach  of  warranty  of  the  policy.  Staehe  v.  St,  Paul  Fire  and  Marine 
Ineuranee  Company  (Wis.),  773. 

ft,  OoBdMoii  against  subsequent — subsequent  voidable  insurance.]  A  con- 
dition in  a  fire  policy  against  subsequent  insurance  is  not  broken  by  the 
taking  of  a  subsequent  policy  valid  on  its  face,  but  voidable  for  breach  of 
oondition,  although  such  subsequent  policy  was  paid.  F%remmn'e  Ineur- 
emce  Company  of  Dayton  v.  BolHOhio  St.),  6C1. 

Vol.  XXXV  — 108 


818  INDEX. 

INSURANCE^  CanHnued, 

.  3.  ImiooMit  npreMBftaHon  of  amomil  oCincinBteBaoa]  A  policj  of  fire  ia. 
onrance  was  oo&ditioiied  to  be  void  In  caoe  of  any  fidae  lepnaen^ationof 
the  condition  or  occapancy  of  the  piopert/  material  to  the  riak.  In  the 
application  it  was  aaked :  "la  the  property  incomberadT  If  so.  atate  to 
what  amount,  and  the  value  of  the  premises."  Thia  was  anawered: 
"  Tes,  mortgage  |2,000 — IIO.OOO.**  The  mortgage  made  bj  the  hisored 
was  for  $8,200,  and  $240  accrued  interest  was  also  due  on  it.  The  poUcj 
made  the  application  part  of  the  contract  BM,  that  the  policy  wss 
avoided.    Byer$y,  Fa/nMinf  Imuranee  C(nnpan§^ {Ohio  St.),  02S. 

4i  Sale  or  transfer  of  title  —  mortgage.]  A  mortgage  is  not  a  sale  or  umas- 
fer  of  title  within  the  prohibition  of  an  insurance  policy.  Id. 

6*  Statement  of  interest  and  ownership — mortgage.]  A  ilre  policy  was  ooa- 
ditioned  to  be  void  upon  a  decree  of  foreclosure,  or  in  case  the  intemt  of 
the  insured  was  not  truly  stated,  or  was  any  other  than  the  entiito,  unooii- 
ditional  and  sole  ownership  of  the  property.  The  property  was  subject 
to  an  existing  and  undisclosed  mortgage  and  a  lease  for  yeara.  HditWi 
breadi.  DoQiner  v.  8t,  Joseph  Fire  and  Marine  Inwranee  Company 
(Ifass.),  Sm 

6m  Total  loss  of  building.]  In  case  of  fire  insurance  upon  a  building*  if  Um 
building  loses  its  identity  and  spedflc  cli&racter  by  fire,  although  &  Uige 
part  of  the  walls  and  some  of  the  iron  attached  thereto  are  left  standing, 
it  is  a  "  total  destruction  "  within  the  meaning  of  the  poli<7^.  WUUamMw. 
Bfvriford  Ineurcmce  Company  (Cal.),  77. 

7«  Vacancy — removal  of  tenant  —  good  faith.]  A  fire  policy  was  oondi- 
tioned  to  be  void  if  the  premises  should  become  vacant  or  cease  to  be  oc 
f.upied.  The  proofs  of  loss  showed  a  vacancy  by  the  tenant  afswdaji 
before  loss.  Held,  that  evidence  that  the  vacancy  occurred  without  the 
knowledge  of  the  insured,  and  that  on  learning  it  he  at  onoe  endeavoied 
to  procure  another  tenant,  and  notified  the  company,  is  ImmatetiaL  Me- 
dure  V.  Wdtertawn  Fire  Imuranee  Company  of  Nm$  York  (Penn.  Bl), 
650. 

LIFB. 

8.  Warranty  against  orsrvalnalion — fdse  sweailag.]  Anlnsuranoswar. 
ranty  against  overvaluation  is  broken  only  in  esse  of  an  Isit^otkinal 
overvaluation ;  and  a  provision  that  fraud  or  false  swearing  shall  woA 
a  forfeiture  means  intentional  false  swearing.  EdUng  v.  Sua  /snirsssi 
Company  (Gal.),  72. 


9, 

A  life  insurance  compsny,  accustomed  to  accept  premiums  on  a  particular 
policy  on  days  later  than  that  fixed  by  the  policy  for  the  payment  thereby, 
waives  any  forfeiture  provided  by  the  polii^  for  non-payment  on  the  spe- 
cified day.  and  is  bound  although  the  Insured  was  fatally  sick  at  the  last 
payment,  and  the  receipt  for  the  first  time  contained  the  words,  "poUcv. 
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Iiolder  in  good  health/'  and  the  company  did  not  know  of  the  sickness. 
CoUon  SUUe$  lAfe  Inwranee  Company  t.  Lest&r  (Ga.),  123. 

UX  Oovvnant  against  fdtoro  pernicious  hahit.]  In  an  application  for^  life  in- 
snnuioe  policy  the  applicant  declared  "  that  he  does  not  now  nor  will 
he  practioe  any  pemicions  habit  that  obTionsly  tends  to  the  shortening 
of  life."  The  policy  oonUdned  a  condition  '*  that  if  any  of  the  statements 
or  declarations  made  in  the  application  shall  be  found  in  any  respect  un- 
true, the  policy  shall  be  Toid.**  At  the  time  of  the  application  applicant's 
habits  were  correct  and  temperate  ;  afterward  he  took  to  excessive  drink* 
ingt  whereof  he  died.  Hdd,  that  the  policy  was  not  avoided.  Knecht  ▼. 
Mvtttal  Ltfe  Intwranee  (hmpany  (Penn.  St.),  641. 

U*  SnloidA — sane  or  Insana.]  A  policy  of  life  Insurance  ptoyided  that  in 
case  of  the  death  of  the  insured  '*  by  his  own  act  or  intention,  whether 
sane  or  insane/'  the  company  should  only  be  liable  for  the  net  value  of 
the  policy  at  that  time.  Held,  that  this  provision  embraced  an  intentional 
self-destruction  by  an  insane  man,  provided  he  was  conscious  at  the  time 
of  the  physical  nature  and  consequences  of  his  act,  and  intended  to  destroy 
his  life,  although  he  was  not  conscious  of  the  moral  quality  or  conse- 
quences of  the  act.  Adkins  v .  Oolumlna  Life  Insurance  Company  (Mo.),  410. 

12.  Marine — carelessness  of  insured. J  A  marine  insurance  is  not  defeated  by 
the  mere  fact  the  loss  might  have  been  avoided  by  the  exercise  of  proper 
care  on  the  part  of  those  in  charge  of  the  vessel  at  the  time.  SnUrprim 
Inwranee  Company  v.  Paritot  (Ohio  St.),  500. 

INTEREST. 
SeeJxnusDicmoJx,  110 ;  Limitation  of  Actiov»  579. 

JURISDICTION. 

1.  Ck>nrt  sitting  on  holiday.]  In  theal>sence  of  express  piohibltlon  ooorta 
may  sit  on  legal  holidays.    Duntap  v.  State  (Tex.  Gt.  App.),  jQBO. 

2.  IJmitof  amount — interest]  A  court  having  Jurisdiction  only  of  actiong 
where  the  amount  in  controversy  does  not  exceed  $800,  has  no  Jurisdic- 
tion of  an  action  on  a  note  for  $900  and  interest,  alleged  to  be  wholly  due. 
WiUon  T.  Bparkman  (Fla.),  110. 

See  Mabriaqb,  55<L 

JUROR. 
Bee  GoNOTinrnoNAL  Law,  79fL 

JURY. 
Hoi  Judgw  of  law  in  oriminal  cases.]    See  OONSTmrriovAL  Law,  8L 

LANDLORD  AND  TENANT. 
— oovenant  lor  renewal — when  not  binding  on  lessee.]  In  a  lease 
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formally  and  technically  drawn,  with  an  eyident  attention  to  details,  and 
containing  Tariooa  covenants,  some  matnal  and  others  binding  only  the 
one  party  or  the  other,  there  was  a  covenant  on  the  part  of  the  lessor  for 
a  new  lease  at  the  expiration  of  the  term,  but  no  corresponding  covenant 
on  the  part  of  the  lessee  to  accept  it.  Ileid,  that  the  lessee  was  not  boand 
to  accept  it.    Bruce  v.  FuUon  National  Bank  (N.  T  ),  505. 

d»  Tenant  attempting  to  porohaae  landlord's  title.]  A  tenant  in  possession 
cannot  acquire  title  adverse  to  Lis  absent  landlord  by  purchase  at  a  judi- 
cial sale.    Lauaman  v.  Drahos  (Neb.),  468. 

9*  Under-lease  —  assignment]  Where  a  lessee  leases  a  part  of  the  premiies 
to  another,  for  the  remainder  of  his  term,  with  easements  in  the  other 
part,  this  is  an  under-lease,  and  pot  an  assignment,  McNeil  ▼•  KmMBL 
(Mass.),  878. 

LARCENY. 

Of  parmphemalta.]    8$e  M abbiaob,  617. 

See  Criminal  Law^  783, 

LEASE. 
Jdmn,  In.]    See  Exemftiqn,  261. 

See  Lakdtx>bd  and  Tenant,  .'505 ;  Statdtb  op  Feaudb.  17& 

LEWDNESa 
See  Criminal  Law,  357. 

LIEN. 
See  Carrier,  360. 

LIMITATION  OF  ACTION, 

1*  A6knowledgm«nt  to  revive.]  A  demand  is  not  taken  ont  of  the  operaftioa 
of  the  statute  of  limitations  by  a  written  acknowledgment  foand  among 
the  debtor's  papers  after  his  death.    AUen  v.  ColUne  (Mo.),  416. 

fi»  llntaal  aooonnts.]  Upon  a  store  account  the  defendant  hail  delivered  ts 
the  plaintiff  small  quantities  of  merchandise  at  different  times.  Edd^ « 
case  of  **  mutual  accounts,"  or  '*  reciprocal  demands/'  to  which  the  sUtnts 
of  limitations  did  not  apply.    Green  v.  JDubrow  (N.  Y.),  496. 

9*  Payment  of  interest  by  principal  —  effect  on  surety.]  Payment  of  inte^ 
est  on  a  note  by  the  principal  maker,  before  the  statute  of  limlutions 
has  run  against  t,  takes  the  note  ont  of  the  operation  of  the  statute  as  toa 
surety  upon  the  note.     Oreen  v.  Greeneboro  Female  College  (N.  C),  579. 

4U  Btatnte  o^  as  to  mortgage,  when  not  bar.]  A  suit  in  equity  to  forecloee  a 
mortgage  can  be  mainuined,  notwithstanding  an  action  at  law  upoa  th« 
accompanying  note  is  barred  by  the  statute  of  limitations.  BrowM  ▼. 
Browne  (Fla.),  96. 

See  Deed.  688. 
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LOST  PROPEBTY. 

BlgM  of  finder.]  A  Mrvant  in  a  liotel  found  a  zoU  of  bank  notoi  in  the  pab^ 
lie  parlor,  and  informed  her  master,  who  anggeeted  that  it  belonged  to  a 
transient  guest,  and  received  the  monej  from  her  to  give  to  him.  It  proved 
not  to  belong  to  the  gnest,  and  the  servant  demanded  it  from  the  master, 
who  refused  to  return  it.  Held,  that  slie  oonld  leoover  it  from  him. 
Samaker  v.  Manohard  (Penn.  St.).  664. 

MALPRACTICE. 
Bee  Nbouobngb,  968. 

MANDAMUa 

Oovi«nor«]  Mandamus  will  not  lie  against  the  goTwnor.  Janubarm,  wtB^ 
7umpaBe  Oa.  v.  Braiim  (Bazt.),  718. 

MARRIAGE. 

1.  Obarge  of  wife  of  separate  estate  as  surety  by  notsb]  A  mafried  woman 
having  a  separate  estate  may  charge  the  same  iu  equity  by  the  execution 
of  a  promissory  note  as  surety  for  her  huslsand  or  another,  without  ex- 
press words  of  charge.     WQUamB  v.  UriMton  (Ohio  St.),  611. 

fi.  Jvlsdiotion — uazzied  woman's  acoeptanoe  of  service  of  process.]  Ju- 
risdiction of  the  person  of  a  married  woman  is  acquired  by  her  written 
admission  of  service  of  the  summons.    Nicholson  v.  Cka  (N.  C),  686. 

2»  Parsphemalla.]  Necessary  and  suitable  clothing  furnished  by  a  husband 
to  his  wife,  or  purchased  by  her  with  money  or  means  given  to  her  by 
her  husband  for  that  purpose,  does  not  become  her  separate  property 
within  the  meaning  of  the  statute  concerning  the  rights  and  liabilities  of 
married  women.     PraU  v.  State  (Ohio  St.),  617. 

4L laroeny  oL}    Bat  such  articles  purchased  by  a  wife  with  her  separate 

money  or  means  are  made  her  separate  property  by  that  statute,  and  a 
conviction  for  the  larceny  of  such  goods  under  an  indictment  laying  the 
property  in  the  husband  [cannot  be  sustained,  althoogh  the  goods  werf 
stolen  from  the  family  residence.  Id, 

Contract  o^  when  immoraL]    See  Contract,  67. 

Sastraint  o£]    Ses  Will,  240. 

MARRIED  WOMAN. 
See  Marriage. 

MASTER  AND  SERVANT. 

1.  XitabiUty  of  master  for  servant's  crlnUnal  trespass.]  An  armed  watchman, 
employed  by  the  owners  of  a  brewery  to  guard  their  property  and  pre* 
serve  the  peace,  pursaed  a  person  acting  on  the  premises  io  a  drunken 
and  disorderly  manner,  and  while  he  was  retreating,  killed  him.  Heldt 
that  the  employers  were  not  liable.     OMen  v.  Neidbrand  (Iowa),  257. 
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&  Iff^lifmoe— of  co-Mnrant.]  A  master  I0  not  liable  to  hia  aerrant  lor  i» 
Jaiy  reaalting  from  the  negligence  of  a  fellow-aenrant  In  the  aasBe  gen- 
eral employment,  altlioagh  the  aervante  are  not  engaged  in  the  aame  kind 
of  work,  and  the  negligent  aenrant  is  superior  in  grade,  and  the  aerraot 
..  injored  waa  bound  to  obey  hia  orders,  unless  the  negligent  servant  was 
incompetent,  and  the  master  knew,  or  in  the  exercise  of  due  diligence 
should  have  known,  of  his  incompetency ;  and  competency  la  presumed  to 
continue  until  notice  of  change.  Blake  t.  Maine  Ckniral  BaHtoad  Com' 
panjf  (Me.),  297. 

3.  — li^nry  by  raflway  company  to  aenrant  of  talagiaph  oonpaay.] 
The  plaintiff,  while  engaged  in  the  employ  of  a  tel^gnph  com- 
X  pany  in  4i>^ribating  poles  along  the  line  of  a  railway,  and  while  upon  a 
train  on  such  railway,  was  Injured  by  the  negligence  of  the  railway  coni> 
pany*s  engineer  upon  the  train.  The  train,  in  pursuance  of  a  contrul 
between  the  companies^  vraa  transporting  men  and  materials  of  the  te]» 
gra>ph  company.  The  train  was  manned  by  employeea  of  the  railwujf 
companj[,  but  was  temporarily  under  the  direction  of  the  foreman  of  the 
telegraph  company,  ffeld^  that  the  plaintiff  could  recover  of  the  rdlway 
company.    Cogffiny.  Central  BaUroad  Company  (Ga.),  133. 

-4. aotion    by    servant  —  oontEibatory    negUgenoa.]        An    employos 

in  a  coal  mine  left  the  room  where  he  was  at  work,  and  went  to 
another,  according  to  custom,  to  visit  some  other  employees  there  at  work, 
and  while  there  the  roof  fell  in,  by  reason  of  the  decay  and  insuffldea^ 
of  the  supports,  and  killed  him.  Held,  that  no  action  could  be  mala- 
tained  against  the  employer  therefor.     Wrighl  v.  Baweon  (Iowa),  275. 

6.  Responsibility  of  master  for  illegal  act  of  aenrant  forbidden  by  him.]  A 
master  is  dTiUy  liable  to  a  atatutory  penalty  for  an  Illegal  sale  of  intoxi- 
cating liquor  made  by  his  servant,  without  his  knowledge  or  coaseot, 
and  against  his  instruction.     George  v,  Qobey  (Mass.),  876. 

0.  When  relatloa  not  created.]  Where  a  servant  engaged  in  a  tempoiaiy 
work  for  another,  on  the  fklse  representation  that  the  master  had  directed 
it,  he  does  not  become  the  servant  of  that  other  so  as  to  be  remediless  1m 
an  injury  by  the  negligence  of  the  latter's  aervant.  EeOig  v.  Jekmm 
(Mass.),  8I». 

8u  Crimihal  Law,  704. 

MEASURE  OF  DAMAQSa 
iSte  Bamaqbs. 

MEMORANDUBl 
Bee  EyiDBKCB,  54. 

MERQER.     ' 
Bee  Bankbuptct,  263. 
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MORTOAQE. 

Cf  fiowliig  otop.]  A  morigagv  of  a  growing  crop  Ib  valid.  (Mm  t.  WiU 
iM^My  (N.  C),  564. 

See  H0KE8TEAD,  479 ;  ImburancSi  878, 0S8. 

MUNICIPAL  BONDS. 
8te  Nkqotiablb  IiisTBUKBim,  57. 

MUNiaPAL  CORPORATION. 

1.  aaiaUuMnt]    A  mtmicipal  oorporation  is  not  sabjeet  to  gamiahment  for 

a.  debt  to  a  eitiaea.     MerreU  v.  GampbeU  ( WiB.),  785. 

2.  Wagftgwio^ — «sliiblti(m  of  antmalii  in  Btroet-*— lioanaa.]    A  city  lioensod 

an  ezbibition  of  wild  animalB,  without  Bpecifjing  anj  place.  The  owner 
eshiUted  them  in  a  public  Btreet,  whereby  the  plaintilTB  wife  Bustained 
a  perBonal  injury.  EM,  that  the  city  was  not  liable.  LiUle  v.  OUy  of 
MadiMon  (Wia.),  796. 

3. injury  in  areotion  of  oovrt-hoviBab]    An  action  will  not  lie  againat  a 

county  for  a  personal  injury  sustained  through  the  negligence  of  its  em- 
ployees in  the  erection  of  a  coart^house. .  HoUenbeek  v.  Winiuibaffa  County 
(HI.),  15L 

4i  —  Burfaoe  water.]  A  municipal  corporation  has  no  right  to  confine  a 
small*  natural  stream  with  a  box  drain,  allow  the  same  to  become  ob- 
structed, and  so  turn  surfacie  water  into  it  that  the  stream  is  swelled 
beyond  its  natural  capacity,  and  overflows  and  injures  the  land  of  an  ad- 
joining proprietor.    Nobnan  v.  CUy  of  Albany  (N.  Y.),  540. 

6.  Not  liable  for  neoeasary  and  oarefcil  blasting  in  street.]  A  city,  author 
ized  to  build  sewers  in  its  streets,  is  not  liable  for  damage  done  by  neces- 
sary blasting  of  rocka  in  the  work,  unless  negligently  done  by  its  agents 
Murphy  r,  LotoeU  (Mass.).  S81 . 

€•  Ordinance — '^  prqjeotiona  "  In  streets  —  door-ataps.]  A  city  has  no 
power  by  ordinance  to  prohibit  door-stepa  lawfully  established  in  a  street. 
nnder  an  authority  to  *'  make  such  rules  and  regulations  for  the  erection 
and  maintenance  of  balustrades  and  other  projections  upon  the  roofs  or 
'  sides  of  buildings  as  the  safety  of  the  public  requires,"  and  to  make  **  all 
salutary  and  needful  by-laws.**    (huhing  v.  GUy  of  Boiton  (Mass.),  388. 

7*  Power  to  offsr  reward.]  In  the  absence  of  express  authority  a  city  haano 
power  to  offer  a  reward  for  the  detection  of  a  criminal.  Hanger  v.  City 
of  Dm  Moineg  (Iowa),  266. 

B.  liability  for  riot.]  Under  a  statute  making  a  county  liable  for  property  ''sit- 
uated therein  '*  when  destroyed  by  a  mob,  prorided,  upon  knowledge  of 
the  destructive  intention,  notice  was  given  by  the  owner  to  certain  public 
authorities,  and  he  himself  was  guilty  of  no  improper  conduct,  causing  the 
destruction,  hM,  that  the  liability  attached  for  property  owned  by  a  non* 
resident  of  the  State,  in  transit  in  the  poBsession  of  a  common  carrier ; 
that  notice  by  the  owner  to  the  authorities  was  not  required  except  where 
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hm  hMd^f^nowl^dge  ot  the  Intention,  nor  when. the  authorities  thenseWes 
knew  the  intention;  and  that  the  county  was  not  ahsolired  aLthoii(^b  it 
was  beyond  its  power  to  put  down  the  riot,  and  although  the  State  mili- 
tary was  called  out  to  suppress  it,  and  fired  upon  the  mob  before  the  de- 
struction of  the  property.     County  of  AUeghenp  v.  Cfibion  (Penn.  Si.),  670. 

9m  Streets — liability  lor  iqjory  by  **  coasting.'']  A  city  is  not  liable  for  an 
injury  done  to  a  person  on  a  public  street  by  a  collision  with  others  sliding 
down  hill  thereon  without  any  actual  license  from  the  city,  as  for  "  issnf- 
ficieney  or  want  of  repair ; "  nor .  is  it  liable  for  not  sappressiag  sock  a 
practice,  that  being  a  police  duty.  SehuUz  v.  CUp  of  Jifilwauk6e{WiM.),  779. 

10.  nnraafonable  ordinance  —  sale  of  spixitiicas  Uqvocs.]  A  town  ordinsaes 
prohibiting  licensed  retailers  of  spirituous  liquors  from  selling  sock 
liquon  between  6  o'clock,  p.  M.  and  6  o'clock,  a.  x.,  is  anreaaooaUe  and  ia- 
TaUd.     Ward  ▼.  Matfor  and  Aldermen  of  GreenevUle  (Bazt),  700. 

NATIONAL  BANK. 
See  Trover.  137. 

NECBSSABIES. 
See  Infancy,  574. 

NEGLIGENCE. 
1.  Oanal  oomiMny — cfaaracter  of  liability.]  A  company  pwning  and  opeiatiog 
a  oanal  is  not  bound  as  a  common  carrier  or  insurer  for  the  safely  asvi- 
gable  state  of  the  canal,  but  only  for  the  ozercise  of  reasonable  cars. 
Benneyhania  Canal  Company  ▼.  Burd  (Penn.  St.),  659. 

di  Oontrlbutory  —  de£»ct  in  sidewalk.]  One  who  atteiiipts  in  the  dark  to 
pass  an  open  cellar- way  in  a  sidewalk,  knowing,  but  for  the  time  foiget* 
ting  its  existence,  is  guilty  of  such  contributory  negligence  as  will  defeat 
his  recovery  for  injuries  sustained  by  falling  into  it.  Bruker  v.  TbvA  tf 
Covington  (Ind.),  203. 

3.  Malpractice  —  country  surgeon  — ^degree  of  skUl  requisil^]  A  coontiy 
physician  and  surgeon  is  not  bound  to  the  exercise  of  that  high  degree 
of  art  and  skill  possessed  by  eminent  surgeons  living  in  large  dties  tod 
making  a  specialty  of  the  practice  of  surgery,  but  only  to  that  retsonaUs 
degree  of  learning,  art  and  skill  ordinarily  possessed  by  others  learned  It 
his  profession,  having  regard  to  the  advanced  state  of  the  science.  8mA 
V.  Howard  (Mass.),  363. 

4.  Warehouseman  — burden  of  proo£]  In  an  action  against  a  waiehoose- 
man  for  the  loss  of  goods  by  fire,  alleged  to  have  been  oocastaned  by  hb 
negligence,  the  burden  of  proof  is  on  the  plaintiff  to  show  snchnegUgesos. 
Denton  v.  Chicago,  B,  I.  d  Pae,  B.  B.  Co.  (Iowa),  268. 

Of  insured.]    See  Inburakcb,  590. 

Homicide  by.]    See  Criminal  Law,  891. 
See  Municipal  Corporation,  132, 151,  257,  297, 540, 779,  793;  Trdbt.  Si7. 
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NEGOTIABLE  INSTBUMENT. 

jlk  Aolloaaa— wlieainayba  ornnmennad.]    No  actkm  can  be  maintmined 
on  a  negotiable  promisaory  note  until  the  lapse  of  the  fall  third  daj  oC 
.  ,gnu9e.    BcMon  v.  Adams  (Ind.),  220. 

Mb  Attwation  — » when  immaterial.]  A  note  was  indorsed  on  its  face,  "  snb- 
Ject  to  a  contract  made/*  etc.  This  laogaage  was  changed,  withoat  au. 
thoritj  of  the  maker,  to  "  subject  of  contract  made,"  etc.  EM,  immate. 
rial*  because  the  note  was  not  negotiable.    OuMng  v.  Field  (Me.),  298. 

3w insertion  of  plaoe  of  payment.]    The  authorized  insertion  of  a  place 

of  payment  in  a  promissory  note  made  payable  generally  is  a  material  al- 
tentioH  that  avoids  the  note  as  to  an  indorser.  Tmnuond  ▼.  Star  Woffon 
€$.  (Neb.X  498. 

4b  Check — notioe  of  dishonor — withdrvwal  of  lands.]  Notice  of  dishonor 
to  the  drawer  of  a  check  is  unnecessary  if  he  had  no  funds  with  the 
drawee  at  the  time  of  drawing,  or  withdrew  them  afterward  before  pre- 
aentmenty  although  the  presentment  was  not  prompt.  FUteher  v.  Pitnan 
(Ind.X  214. 

^  ...  aotioiion  onaocepted,  against  drawaeii]  No  action  can  be  maintained 
on  an  unaccepted  check  against  the  drawee.  Nat.  Bank  of  BoekoUU  ▼. 
SMmd  Nai.  Bank  of  Ixtfayette  (Ind.),  280. 

€L  Braft— not  assignment  of  geneiral  fond.]  A  draft  on  a  general  fund  la 
the  drawer's  hands,  not  accepted,  is  not  an  assignment  of  the  fund.  FirM 
Jfat,  Bank  of  Canton  ▼.  Dubuque  SoutJ^westem  Ry.  Co.  (Iowa)^88tt. 

^«  Bvidenoe  —  oontemporary  agreement  that  indonwr  should  not  be  liaUaJ 

In  an  action  by  holder  against  indorser  of  a  check,  evidence,  is  competent, 
notonly  that  the  defendant  indorsed  upon  the  express  agreement  of  the 
holder  that  he  should  not  be  liable,  but  of  all  the  circumstances  under 
which  the  indorsement  was  made,  and  that  it  was  at  the  request  and  for 
the  mere  accommodation  of  the  holder.  Breneman  r.  Fumisa  (Penn. 
St.),  651. 

B. of  waiver  of  demand  and  notioe.]    As  between  indorser  and  his  im- 

mediate  indorsee,  oral  evidence  is  competent  to  prove  waiver  of  demand 
and  notice  of  non-payment  at  the  time  of  indorsing  in  blank.  Dye  v.  SeoU 
(Ohio  St.),  604. 

0. .]  Waiver  of  demand  waives  notice  of  non-payment.  Id. 

IOl  fadorser  seoored  by  pledge  —  notice.]  An  indorserp  fully  secured  by 
money  expressly  pledged  and  appropriated  for  the  payment  of  the  note, 
is  not  entitled  to  notice  of  non-payment.     Wright  v.  Andreum  (Me.),  806. 

11.  Municipal  bonds,  when  are  not]  Authorized  municipal  bonds,  payable 
to  bearer,  on  the  completion  of  a  specified  railroad,  are  not  negotiable 
paper.     Blaekman  v.  Lehman  (Ala.),  57. 

19.  Notice  of  protest  by  maiL]  An  indorser  living  outside  the  place  of  die- 
honor,  but  nearer  to  the  post-offlce  in  such  place  than  any  other,  and  ob 
taining  his  mail  matter  there,  yet  having  no  regular  or  usual  place  of  buni 
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NEGOTIABLE  IN8TBUMBNT— CbiHiMiidL 

mmm  therein*  cannot  be  held  bjr  notioe  of  dishonor  dapoilted  In 
office.    FMpm  y.  Omaha  National  Bank  (Neb.),  48QL 

18«  Place  of  oontraot]    A  note  dated  In  one  State  and  tAgnedhfODa 

there,  but  ai^^ned  by  other  makers  and  deliverod  In  anotfanv  BM^  Is* 
oontraot  of  the  latter  State.     Hari  v.  WOU  (lowa)^  255. 

14i  BeoelTer's  oertifioafcas.]  Certificates  of  indebtedneaa  iwnod  by  aieeeftfvr 
are  not  negotiable  instromenla.  Twnerr.  Peoria  ami  SpfiagfdiBA 
road  Oompanp  (III.)*  144. 

16.  Trmutar  for  anteoedent  debL]  A  note  of  a  ihitd  pewon,  tnnslHTid  m 
aecority  for  an  antecedent  debt,  the  transferee  giving  np  notUagsod  ilk 
earring  no  fresh  liability,  is  sabject  to  eqnltlea  as  betiweoa  the 
and  the  maker.    OraSffheadr.  TTdZt  (Bazt),  685. 

See  Pabtrsrship,  811. 

NOTES. 
Agency  —-bank  receiving  draft  for  collection  at  a  diatance^  6B8L 
Arbitration —  appraisement  provided  for  in  lease,  179. 
Attorney  —  compensation  for  defense  of  poor  criminal,  640L 
Bank.    See  Agenct,  895. 
Qazxier — expulsion  of  passenger  for  non-payment  of  fisn^ML 

—  Hen  on  part  of  freight,  882. 

—  who  is  passeoger,  458. 

iojary  to  passenger  on  conneetlng  line.  708. 

Oheok — action  on  anacoepted,  against  drawee,  888L 
Cttvil  Damage  Act — recovery  in  case  of  death,  60U 
Oonstitutiooallaw  —  registration  of  voters,  786. 
Oontraot  —  breach  of  entire  —  recovery  pro  tanto,  478L 
Criminal  law.    See  Fobmsr  Coitviction,  889. 
Damage.    See  Proxihats  and  Remote  Cause,  6tt. 
Bvidenoe —burden  of  proof  of  insanity  in  criminal 

memorandum,  56. 

hand  writing  —  expert  opinion,  685. 

Former  oonviotion,  889. 

Game  law— birds  killed  in  another  State,  89Ql 

Infancy  —  emancipation,  117. 

Insnranoe  —  overvaluation,  74. 

waiver  of  condition  for  payment  of  premlnmsb  13flL 

—  vacancy,  448. 
misrepresentation  of  incumbrances,  629. 
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NOTBS  —  CoiiKmMdL 
—  Mfnuuit  against  fatare  peraidoiw  haUt^  4IIL 
eompromlae  after  looa,  772. 
JTuror— not  nndentandlng  Engllab,  728. 

XJmitatlQmi — aclLnowledgment  to  take  debt  out  of  atatnt*  o^  4U» 
BSairlaga  —  immoral  contract  for,  68. 
-^—  deviee  In  restraint  of  » 254. 

-^*  married  woman's  charge  of  estate  as  suretj  hy  sola,  617« 
If mklpal  oosponition  ^  liabilit/  for  injniy  by  defeet  In  pablle  ytosib  ttll 
— -  hf  surface  water,  ff42. 
^—  roasting  In  street,  779« 
— *  exhibition  of  animal  in  streets*  793i 

—  riot,  682. 

■  ordinance  when  reasonable*  702. 
negotiable  Instrament — notice  of  protest  1^  mall,  dBT. 

—  transfer  for  antecedent  debt,  688^ 
Ordfnanoe —  projections  in  street,  886L 
— —  see  MuHiciPAL  Corporation,.  702. 

PSirtiiarship — payment  of  indiridaal  and  firm  debls»  MC  * 

dissolution — nse  of  name  on  signs,  648. 

Pkoodmate  and  remote  oanse,  649. 
Bestnint  — of  trade,  260. 

of  marriage,  see  Marriaoh,  264. 

Blot — see  MuinciPAL  Corporation,  682. 

Smrety — discharge  by  indnlgence  of  principal  for  QsiifkNH 

Ttut — for  charity  — >  certainty  of  object,  666. 

Water— snrfaoe,  concentration  and  discharge  of,4U. 

Uraness— competency — religious  belief,  7. 

— —  impeachment  of  mental  capacity,  291. 

-*—  husband  and  wife  in  criminal  case,  748. 

NOTICR 

Of  dishonor.]    See  Nbgotiablb  Instrumknt,  214. 

See  Guaranty,  227. 

NOTICE  OP  NON.PAYBIBNT. 
Wlisn  eaBonsad.]    See  Nbqotiablb  Inbtruxent,  808l 

NOTICE  OF  PROTECT. 
Ssrred  by  maH]    See  Nbgotiablb  Inbihument.  480 
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OFFICE  AND  OFFICER. 

!•  IdMMiy  oi  ootmty  ^tntmanr  for  tn»t  monejrB  ftalan.]  A  ooonty 
nrer  ift  liable  on  his  official  bond  for  truat  monejs  stolen  irom  the  Mfe 
proyided  bj  the  ooiintj,  without  anj  want  of  care  on  his  part.  Com^n  tf 
Jeffertan  County  v.  Lineberger  (Mont.),  462. 

&  School  district  treasurer —liability  for  monsy  lost  by  fiyim  d  deporit- 
ary.]  A  school  district  treasurer  deposited  school  mono/  in  a  bank  to  his 
own  individual  credit,  directing  that  bank  to  pa/  out  of  it  certain  school 
district  bonds  about  maturing,  payable  at  that  bank.  The  bank  f^ed  sad 
.the  jnoney  was  lost.  HM^  that  the  treasurer  was  liable  for  it  in  an  actioa 
on  his  bond.     Ward  ▼.  8ehool  Dutria  (Neb.),  477. 

OPINIONS. 
See  EVIDBNG& 

ORDINANCE. 
Bd$  HmriciPAL  Cokpobation,  383,  TOOL 

PARAPHERNALIA. 
See  BCarbiaob,  617. 

PARTNERSHIP. 

■    * 

!•  Slssolation — use  of  name  on  signs.]  On  the  dlssolnUon  of  the  iirm  of  IL 
&  S.,  8.  bought  M.'8  interest  in  certain  of  the  firm  property,  and  sssnmed 
the  rent  of  the  old  stand,  where  he  continued  the  business,  while  Jf. 
opened  an  office  for  the  same  business  in  another  pert  of  the  city,  sa  it 
was  understood  he  was  to  do.  M.  removed  his  name  from  the  old  ftw 
sign,  but  S.  replaced  it,  placing  over  it "  S.  successor  to,"  in  smsll  sod 
almost  imperceptible  letters.  Held,  that  S.  should  be  restrained  from  sack 
use  of  M.'s  name.    Morgan  r.  Schuyler  (N.  Y,\  543. 

2.  Mon-commeroial — negotiable  instrument.]  Attomeys-at-law,  who  were 
partners  in  the  practice  of  their  profession,  have  no  authority  to  bind  the 
firm  by  becoming  parties  to  negotiable  instruments,  unless  saeh  autliort^ 
is  given  by  the  terms  of  partnership,  or  expressly  given  or  recognised  by 
both,  or  may  be  implied  from  the  general  habits  of  the  partners  in  their 
business  transactions.     Friend  v.  Duryee  (Fla.),  88. 

3.  Pa3rment  of  individual  debt  out  of  partnarsiiip  fund.]  Where  one  pert* 
ner  pays  his  individual  debt,  to  the  knowledge  of  his  creditors,  out  of  tht 
funds  of  his  insolvent  firm,  without  the  assent  of  his  copartners,  tht 
money  may  be  attached  by  a  creditor  of  the  firm.  Joh$%t9n  v.  Bgrmy 
(Me.),  808. 

PARTY-WALL. 

Destmotion  by  fire  —  contrlbation.]  In  case  a  party-wall  is  destroyed  by  fli% 
there  is  no  implied  obligation  to  contribute  toward  rebuilding  It.  Jaf^ 
marehi^e  Exr.  v.  Runeil  (Ala.).  40. 
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PASSENGER. 
See  Cabbiicb, 

PHYSICIAN, 
of  patiMft  ta]    See  Xvidbncb,  872, 611 

PRINCIPAL  AND  BURBTT. 
See  SuRBTT. 

PROMISSORY  NOTE. 
See  Nbootxabls  brarsDianrr*  890. 

PROXIMATE  AND  REMOTE  CAUSE. 

of  firo.]  A  nttlwaj  looomotive  engine  emitted  epului  to  land 
•^lolning  the  plaiiitiff*a  where  thej  ignited  leaves,  brien,  brash,  etompa* 
ftnd  lege,  and  the  fire  was  oontinuonsly  conducted  by  the  same,  in  about 
two  hotuni,  to  a  pile  of  lumber  on  the  plaintiffs  land,  three  hundred  feet 
distant,  which  it  consumed.  The  weather  was  dry*  and  the  wind  waa 
liigh  in  that  direction.  There  was  some  evidence  of  another  origin.  Bieid^ 
that  H  waa  a  qnestlon  of  finot  whether  the  defendant's  negligOaoe  was  tha' 
prasimato  cause  of  injury.    Lehigh  VaUeg  R  RCk.  w.  McKem  (Penn. 

PUHLIC  POLICY. 
See  Attornbt»267. 

RAPE. 
Bee  Orimhtal  Law,  080,  O0S»  606L 

RATIFICATION. 
See  Infancy,  574. 

RECEIVER. 
q£]    Bb$  Nbhotiablb  Inbtrumbmt,  144. 

See  Comitt,  710. 

RECORDINO. 
See  Dbbd,  IM. 

REGISTRY. 
u]    Be$  OoonmnmoNAL  Law,  780. 

REMOVAL  OF  CAUSE. 

fai  aa  aodon  of  trospaso  on  land  a  non-resident  defeadaiil  nwd  wUh  lesidenta 
may  lemore  the  eanse  to  the  Federal  court  so  fkr  as  he  is  concerned.  Stm* 
mem9  t.  TVf^  Q^-  CI*X  ^^^ 
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REPRESENTATION. 
SmSalb,  882. 

RESERVATION. 
See  Dbbd,  888. 

RES  GEST& 
BmOKoasiku Law,  745 ;  EyxDBHCB» 778. 

RESTRAINT  OF  TRADE. 
609  kTKiKSKT^  987. 

REWARD. 

6e$  MUKIOIPAL  OOBFORATIOV,  286. 

RIOT. 
An GBimir AL  Law,  310;  Muhicipal Oospqratiov, 878. 

SALE. 

1^  BflpvtMBtatikm  of  TahM— whan  a  waztanty.]  la  a  sale  of  a  drag  aililK 
■  Hahmeatf  if  the  paichaser  has  no  knowledge  of  the  biuineas  and  leUaioB 
the  seller's  statement  as  to  the  ralae,  and  the  seller  knows  of  sadi 
reliance,  and  those  statements  are  false,  to  the  purchaser's  injory,  althoagh 
the  seller  helieved  them  trae,  the  purchaser  may  be  lelleTed.  Bchmty. 
Fenn  (Penn.  St.),  992, 

8.  Stoppage  in  transit.]  The  seller  of  goods  may  stop  them  in  transit  on  ac- 
oount  of  the  parchaser's  insolvency  existing  before,  bat  not  known  to  the 
seller  until  after  the  sale.    Lo^  ▼.  PeUirs  (Ala.),  17. 

3. sab-pnrohasar.]  The  right  of  stoppage  in  transit  is  lost  if  tbe  pur- 
chaser has  sold  the  goods  and  indorsed  the  bill  of  lading  to  a  snb-parehiser 
for  value  in  good  faith,  but  the  sub-purchaser's  knowledge  of  the  origioil 
insolvency  bears  on  the  question  of  his  good  faith.  Id, 

4.  T^ranafer  of  bill  of  lading  as  ooUatsral  soonilty.]  The  transfer  of  aUQ 
of  lading  as  mere  collateral  security  for  a  pre-existing  debt  does  not  msks 
the  transferee  a  purchaser  for  value.  Id, 

See  Fraud,  864. 

SCHOOLS. 

1.  Right  of  teabher  to  ohastise  pupiL]  The  teacher  of  a  publie  sdiodlliii 
the  right  moderately  to  chastise  a  pupil  for  refusing  to  render  sl  excoM 
for  absence  from  school  without  leave.    Banenhoffer  t.  SkOe  (Ind.)^21ft. 

a.  School  director  —  expulsion  of  scholar — liability  for.]  School  diiecton, 
empowered  by  statute  with  discretionary  power  to  suspend  or  expel 
scholars  from  the  public  schools,  are  not  personally  liable  for  the  exercut 
of  that  power  unless  they  act  wantonly  or  maliciously.  McOormkk  r. 
Bvrt  (111.),  183. 
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SEDUCTION. 

]  In  fta  action  by  an  nnmarried  waman  for  het  own  sedaetion  it  to 
improper  to  ask  her  on  crosB-ezamination,  for  the  parpoee  of  impeaehing 
her  character^  if  she  had  not  had  aezual  interooarae  with  other  men  ;  boi 
if  a  child  had  l>een  bom  as  the  reenlt  of  the  alleged  sednotlon,  the  inquiry 
ia  proper  on  the  qneation  of  paternity,  in  order  to  mitigate  damages. 
Smith  y.  Tar^n  (Ind.),  282. 

SIDEWALK. 
iSM  Nbqlioiencb,  208. 

SIGNS. 
See  Pabtnbbship,  548. 

STATUTE  OF  FRAUDS. 
«  .  •   .■ 

1.  QfHurant7<— oonaideration.]    An  agreement   indorsed  on  a   note  before 

negotiation  to  "  guaranty  the  payment  of  the  within  note,**  and  constitut- 
ing a  ground  of  credit  to  the  maker,  is  void  within  the  statute  of  frauds 
If  it  does  not  express  the  consideration.    Parry  ▼.  Spikee  (Wis.)»  782. 

A.  ILieaas — rent  to  be  aattled  by  arbitration.'l  An  agreement,  in  a  written 
lease,  for  the  renewal  theroof,  and  to  pay  as  rent  fpr  such  renewal  termi, 
s  certain  percentage  upon  the  cash  value  of  the  premises,  to  be  fixed  by 
i^piaisera»  Is  not  witliin  the  statute  of  frauds.    Norton  ▼.  OaU  (111.),  178. 

See  Attobket,  267. 

i  *  < 

STOCK. 
See  AcnoK,  80. 

STOPPAGE  IN  TRANSIT. 
See  Salb,  17. 

STREET. 
See  MimiciPAL  Oorfobation,  381, 779, 7B8L 

SUBSCRIPTION. 
See  CoNTBACT,  536. 

SUICIDE. 
See  Ihsubance,  410. 

SUNDAY. 

!•  Orfanlnal  inquiry  on — bail  on.]  In  a  time  of  peace  and  order  it  is  illegal 
to  hold  a  court  of  criminal  inquiry  on  Sunday,  but  bail  may  lawfully  Im 
taken  on  that  day.     Weldon  v.  Colquitt  (Ga.),  128. 

2.  Ii^uzy  by  assault  of  dog  while  traveUing.]    One  whose  property  Is  lEJured 

by  the  assault  of  a  dog  is  not  defeated  in  hb  action  of  damages  against 
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SUNDAY  —  CfonHnued. 

the  owner  by  the  fact  that  the  plaintift  was  unlawMly  tiaTellinK  oo  Sanday 
atthetim&     TFAito  ▼.  Zaa^CMaaa.),  402. 

8.  Punradiig  avooation  on  —  aaUing  oJgaia  at  hotaL]  An  innkeeper  aold  dgaia 
on  Bnnday  from  a  stand  which  was  a  part  of  his*  establishment.  Held, 
that  he  was  not  punishable  under  the  statute  for  enga^^g  in  oommon 
labor  and  his  nsaal  avocation.     Carver  v.  State  (Ind.),  205. 

4.  mnnral  on  —  what  is.]  Oae  who  is  injured  bj  a  defect  in  a  highway,  on  his 
return  from  a  funeral,  on  Sunday,  having  diverged  from  his  ordlaaij 
route  to  make  a  sodal  call,  is  remediless.     J)am$  v.  SamermUe  (BissB.),8Nl 

SURETY. 

2*  Diachaiga  by  coadoot  of  oraditor.]  A  life  insurance  oompanj.  holding  the 
note  of  a  deceased  policy-holder,  for  money  loaned,  and  knowing  that  his 
estate  was  insolvent,  and  that  the  note  was  signed  by  a  surety,  paid  the 
money  due  on  the  policy  to  his  personal  representative,  to  whom  it  wu 
payable  by  the  terms  of  the  policy,  although  the  latter  offered  to  deduct 
the  amount  due  on  the  note,  or  to  receive  the  note  in  part  payment.  Held, 
that  the  surety  was  thereby  discharged.  WkUe^s  Admimatratar  v.  Lift 
AuoeiaHon  of  America  (Ala.),  45. 

&  On  bond  not  signed  by  prInoipaL]  A  surety  is  not  bound  by  any  olBdsI 
bond  conditioned  to  be,  but  not  signed  by  the  principal .  Bunn  v.  /«(- 
fn^«(Mo.),  425. 

8.  On  official  bond  signed  and  dattverad  in  blank.]  One  who  as  surety  slgoi 
and  delivers  an  official  bond  with  blanks  as  to  the  name  and  term  of 
office,  the  penal  sum,  date,  names  of  other  sureUes,  and  the  like,  impli- 
edly consents  that  such  blanks  may  be  subsequently  filled  by  the  princi- 
pal, and  the  obligee's  knowledge  that  the  bond  was  thus  delivered  does 
not  prevent  his  recovery  upon  it,  although  the  penal  sum  inserted  was 
greater  than  that  limited  by  the  oral  agreement  of  the  surety  and  prin* 
cipal.    City  of  Chicago  v.  Gage  (111.),  182. 

^  Bfieot  of  not  filing  in  spadfiad  time.]  A  statutory  provision  that  an  oflU 
cial  bond  shall  be  filed  within  a  specified  time  or  the  officer  shall  be 
deemed  to  have  refused  the  office,  and  the  same  shall  be  filled  by  appoiat* 
ment,  is  merely  directory.  Id. 

6.  Bntries  of  principal  as  against  surety.]  Where  a  financial  officer  is  hif 
own  successor,  his  entries  of  balances  in  his  hands  at  the  expirstioa  of 
his  first  term,  made  in  pursuance  of  legal  requirement,  are  conclusive  oa 
himself  and  his  sureties  on  his  bond  for  tlie  new  term.  Id. 

&  Indulganoa  by  creditor  to  principal  —  nsniioos  considaratlon.]  An  ia- 
dorser  is  not  discharged  by  an  agreement  of  indulgence  by  the  eieditor  te 
the  principal  debtor  founded  upon  a  usurious  consideration  paid  in  ad- 
vance, and  reserving  his  rights  and  remedies  against  the  indofser.  f^ff^ 
National  Bank  ofCTiarlotte  v.  Lineberger  (N.  C),  583. 

See  IjImitation  of  Action,  579. 
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SURFACE  WATER. 
<8m  Munioifai.  Corporation,  540 ;  Water  and  Water-ooursb,  481. 

TAXATION. 

f4t^T'*«^  tax  on  lawyan.]  The  legislatare  has  the  power  to  levy  a  license  or 
OGcnpational  tax  upon  lawyers.     Young  v.  Thomas  (Fla.),  98. 

See  Constitutional  Law,  228. 

TENANT. 
See  Landlord  and  Tenant,  48^ 

TENDER. 
See  Contract,  272. 

TIMBER. 
R—anmUon  oL]    See  T>skd,  888. 

See  Trbsfass,  798. 

TRADE-MARK. 

Daoepthre  title — infilngemenLj  If  there  is  any  right  of  tnde-maik  In  the 
words  "  East  Indian  **  in  connection  with  "  remedy/'  on  bottles  of  medi- 
cine, the  false  adoption  of  those  words  to  indicate  that  the  medicine  is 
used  in  the  East  Indies  will  defeat  an  action  for  infringement    Connell  ▼. 

Reed  (Mass.),  897. 

TRANSFER. 

See  Negotiable  Instrument,  885. 

TREASURER. 

Oonnty.]    See  Office  and  Officer,  482. 
School  district.]    See  Office  and  Officer,  477. 

TRESPASS. 

Sale  and  removal  of  timber  wrongfully  cut]  Where  one  wrongfully  cuts 
timber  on  the  lands  of  another  and  sells  it  to  an  innocent  purchaser,  the 
entry  upon  the  lands  and  remoyal  of  the  timber  by  such  purchaser  is 
trespass.    Hatleton  v.  Week  (Wis.),  796. 

TROVER. 

f"or  grain  mixed  with  other — National  bank — ultra  Tires.]  Trover  lies  for 
grain  consigned  to  a  public  warehouse,  and  there  mingled  with  other 
grain ;  and  where  the  owner  of  the  warehouse  transfers  the  warehouse 
and  Buch  contents  to  a  National  bank,  to  secure  a  debt,  the  latter  must 
respond  to  such  consignors  for  such  grain,  irrespective  of  its  chartered 
authority.     German  National  Bank  v.  Meadowcroft  (IlL),  187. 

TRIAL. 
See  Criminal  Law,  212. 
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TRUST. 

Whan  etUte  of  bwiefickiy  dsinted  hj  iMgUgwioe  o£  tnutoo — adTene 
poiseflflloii.]  Landa  were  conveyed  to  trustees,  their  heirs  and  asDi^na, 
xo  sell  sufficient  to  pay  certain  debts,  and  then  to  lease  and  support  a  cer- 
tain beneficiary  for  life ;  the  lesidaum  to  be  held  for  the  benefit  of  tHe 
grantor's  heirs  at  the  expiration  of  the  life  estate ;  reserving  to  tlie  grant- 
ors power  by  appointment  or  will  to  direct  where  the  residue  should  go; 
the  trustees  in  their  discretion,  upon  request  of  the  grantors,  to  sell  and 
convey  any  portion.  ffM,  that  the  trustees  took  the  whole  estate,  and 
the  beneficiaries  only  an  equitable  interest;  and  that  if  by  the  acts  or 
negUgenoe  of  the  trustees  tbe  estate  of  the  trustees  had  been  defeated  by 
adverse  possession,  the  interests  of  the  remaindermen  were  also  defeated. 
BenneU  v.  Qarloek  (N.  T.),  517. 

See  Tboyer,  137;  Will,  550. 

USURY. 
See  SuRBTT,  582. 

VACANCY. 
See  Insubakcb,  656. 

VENDOR  AND  PURCHASER. 

Destruction  of  buildings  by  Bxe,]  Where  the  owner  of  land,  with  valuable 
buildings  on  it,  contracts  to  convey  it  at  a  future  day  on  payment  of  s 
stipulated  price,  secured  by  the  purchaser's  notes  presently  given,  tbe 
purchaser  presently  taking  possession,  and  the  buildings  are  destroyed 
by  fire,  without  fault  of  either  party,  before  payment  and  conveyance, 
the  vendee  is  not  bound  to  take  the  land  and  pay  the  notes,  but  the 
vendor  is  entitled  to  the  value  of  the  use  and  occupancy  during  the 
vendee's  possession.     OatUd  v.  Ifureh  (Me.),  825. 

See  FiXTURKS,  846. 

VOLUNTARY  CONVEYANCE. 
See  Fraud,  696. 

VOTER. 
See  Constitutional  Law,  786* 

WAIVER. 
Of  dwnnd.]    See  NBooriABLB  Instruicbnt,  604. 

See  Insurancb,  122. 

WAREH0USE&1AN. 
See  Carrhbr,  620;  Nboliobnck,  26& 
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WARRANTY. 
See  DAHAeE8»  810 ;  Insurancb,  72 ;  Salb,  662. 

WATER  AND  WATER.CX)URSE. 

Boifaioe  water — oonoentratlon  and  diaoharge  on  neighboring  lands.]  One 
haa  no  right  to  concentrate  the  surface  water  on  his  land  and  discharge  it 
on  his  neighbor's,  al though  it  would  naturally  flow  in  tbat  direction. 
McCormiek  v.  Kansas  City,  St,  Joseph  and  Council  Bluffs  Railroad  Co* 
(Ma),  4i;i. 

WIDOW. 

Blection  under  husband's  will — personal  right — insanity.]  The  statutory 
right  of  a  widow  to  elect  not  to  take  under  her  husband's  will  must  be 
exercised  by  her  personally  in  her  life,  and  although  she  was  prevented 
by  insanity  from  making  election,  yet  the  right  cannot  be  exercised  after 
death  by  her  repiesentatives.     Crozier^s  Appeal  (Penn.  St),  666. 

WILL. 

1.  Devise — restraint  of  marriage.]  A  devise  to  the  testator's  wife, "  during 
her  natural  life  or  widowhood,"  with  remainder,  "  after  her  death  or 
marriage/'  to  her  children,  is  on  condition  of  remaining  unmarried,  and  is 
void  under  the  statute  as  in  restraint  of  marriage.  StUu)eU  v.  Knapper 
(Ind.),  240. 

2.  Snbsoribing  witness — interest.]  A  subscribing  witness  to  a  will,  being 
the  son  of  the  testator  and  receiving  but  one  dollar  under  the  prpvisious 
of  the  will,  that  being  much  less  than  his  interest  as  heir-at-law,  is  a 
competent  witness  to  prove  the  will.    SmaUey  v.  SmaUey  (Me.),  I$53. 

d.  Trust  for  charity — certainty  of  ol^ect.]  A  testamentary  trust  of  prop* 
erty  to  be  divided  by  the  executors  "  among  such  Roman  Catholic  chari- 
ties, institutions,  schools,  or  churches  in  the  city  of  New  York,"  as  the 
majority  should  select,  and  in  such  proportions  as  they  should  think 
proper,  is  valid,  there  being  corporations  answering  the  description  and 
empowered  to  take.     Power  v.  Cassidy  (N.  Y.),  550. 

See  CoNSTiTonoNAL  Law,  760. 

WITNESS. 

1.  Oompetenoy  of  child.]  A  negro  girl,  nine  years  old,  offered  as  a  witness, 
said  in  answer  to  questions  to  test  her  competency,  ttiat  **  she  did  not 
know  what  the  Bible  was ;  had  been  to  church  but  once  and  that  was  to 
her  mother's  funeral ;  did  not  know  what  book  it  was  she  laid  her  hand 
on  when  sworn ;  had  heard  tell  of  God,  but  did  not  know  who  it  was;  and 
that  if  she  swore  to  a  lie  she  would  be  put  in  jail,  but  did  not  know  she 
would  be  punished  In  any  other  way.  Held,  incompetent.  Carter  v. 
State  (Ala.),  4 

fl.  Expert — sanity — Roman  OathoUo  priest]  A  Roman  Catholic  priest, 
regularly  educated  and  officiating  as  such,  and  required  by  the  duties  oi 
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WITNESS  —  Ccmtinued, 

his  office  to  pau  his  judgment  upon  the  mental  condition  of  inTmlida  and 
dying  personfi,  to  the  end  that  he  may  administer  the  sacraments  only  t» 
those  whose  minds  are  in  a  proper  state  to  reason  or  act  of  their  own  vcw 
lition,  is  an  expert  as  to  the  sanity  of  a  person  whom  he  so  attenda.  Bih 
tote  of  Toames  (Gal.),  B8. 

TowilL]    /tto^  Will.  358. 

>  See  Criminal  Law,  743 ;  Eyidencb,  788. 

WORDS. 
■^Articles  of  great  intrinsic  ▼aliM."]    See  Gabbier,  870. 
^Oitisen."]    iS^  Contbact,  538. 
**Oommon  sense."]    See  CrdcinaIj  Law,  212. 
^  Head  of  fiunily."]    See  Exemption,  486, 711. 

"  Insnffioiency  or  want  of  repair."]    See  Municipal  CoRPOBATunr,  779l 
**  Mutoal  aoconnts."]    See  Limitation  of  Action,  496. 
**  Open  and  gross  lewdness."]    /SSm  Cbim inal  Law,  857.  * 

^Frqfeotions."]    iSM  Municipal  Gobfobation,  883. 
^  Total  destmotioii."]    See  Iksubancs,  77.  I 
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